Global Arbitration Review

The Guide to
Damages in
International
Arbitration
Editor
John A Trenor

Second Edition

© 2017 Law Business Research Ltd

The Guide to
Damages in
International
Arbitration
Second Edition

Editor
John A Trenor

Reproduced with permission from Law Business Research Ltd
This article was first published in December 2017
For further information please contact kieran.hansen@lbresearch.com

gar
© 2017 Law Business Research Ltd

Publisher
David Samuels

Senior Co-publishing Business Development Manager
George Ingledew

Senior Co-publishing Manager
Gemma Chalk

Editorial Coordinator
Iain Wilson

Head of Production
Adam Myers

Senior Production Editor
Simon Busby

Copy-editor
Gina Mete

Proofreader
Caroline Fewkes
Published in the United Kingdom
by Law Business Research Ltd, London
87 Lancaster Road, London, W11 1QQ, UK
© 2017 Law Business Research Ltd
www.globalarbitrationreview.com
No photocopying: copyright licences do not apply.
The information provided in this publication is general and may not apply in a specific
situation, nor does it necessarily represent the views of authors’ firms or their clients.
Legal advice should always be sought before taking any legal action based on the
information provided. The publishers accept no responsibility for any acts or omissions
contained herein. Although the information provided is accurate as of October 2017, be
advised that this is a developing area.
Enquiries concerning reproduction should be sent to Law Business Research, at the
address above. Enquiries concerning editorial content should be directed to the Publisher
– David.Samuels@lbresearch.com
ISBN 978-1-912377-32-9
Printed in Great Britain by
Encompass Print Solutions, Derbyshire

Tel: 0844 2480 112

© 2017 Law Business Research Ltd

Acknowledgements

The publisher acknowledges and thanks the following firms for their learned
assistance throughout the preparation of this book:

A&M GMBH WIRTSCHAFTSPRÜFUNGSGESELLSCHAFT
ALIXPARTNERS
BDO LLP
BERKELEY RESEARCH GROUP
THE BRATTLE GROUP
CET ADVISORS LTD
CHARLES RIVER ASSOCIATES
COMPASS LEXECON
CORNERSTONE RESEARCH
DEBEVOISE & PLIMPTON LLP
FRESHFIELDS BRUCKHAUS DERINGER LLP
FRONTIER ECONOMICS LTD
FTI CONSULTING
HABERMAN ILETT LLP
HOMBURGER
KING & SPALDING LLP

i
© 2017 Law Business Research Ltd

LATHAM & WATKINS LLP
LONDON BUSINESS SCHOOL
NERA ECONOMIC CONSULTING
ONE ESSEX COURT
PRICEWATERHOUSECOOPERS LLP
SECRETARIAT INTERNATIONAL, INC
VICTORIA UNIVERSITY, FACULTY OF LAW
WALDER WYSS LTD
WHITE & CASE LLP
WILMER CUTLER PICKERING HALE AND DORR LLP

© 2017 Law Business Research Ltd

Contents

Preface����������������������������������������������������������������������������������������������������������������� vii
Introduction����������������������������������������������������������������������������������������������������������� 1
John A Trenor

Part I: Legal Principles Applicable to the Award of Damages
1	Compensatory Damages Principles in Civil- and Common-Law
Jurisdictions – Requirements, Underlying Principles and Limits�������������������� 7
Clare Connellan, Elizabeth Oger-Gross and Angélica André
2	Non-Compensatory Damages in Civil- and Common-Law Jurisdictions –
Requirements and Underlying Principles��������������������������������������������������� 22
Reza Mohtashami, Romilly Holland and Farouk El-Hosseny
3	Damages Principles under the Convention on Contracts for the International
Sale of Goods (CISG)��������������������������������������������������������������������������������� 39
Petra Butler
4

Contractual Limitations on Damages���������������������������������������������������������� 70
Gabrielle Nater-Bass and Stefanie Pfisterer

5

Overview of Principles Reducing Damages������������������������������������������������ 81
Craig Miles and David Weiss

6

Damages Principles in Investment Arbitration��������������������������������������������� 93
Mark W Friedman and Floriane Lavaud

iii
© 2017 Law Business Research Ltd

Contents

Part II: Procedural Issues and the Use of Damages Experts
7

Procedural Issues���������������������������������������������������������������������������������������111
Sophie J Lamb, Samuel M Pape and Laila Hamzi

8

The Function and Role of Damages Experts���������������������������������������������128
Richard Boulton QC, Joe Skilton and Amit Arora

9

Strategic Issues in Employing and Deploying Damages Experts������������������136
John A Trenor

Part III: Approaches and Methods for the Assessment and
Quantification of Damages
10

Overview of Damages and Accounting Basics��������������������������������������������157
Gervase MacGregor, Andrew Maclay and David Mitchell

11

Assessing Damages for Breach of Contract�������������������������������������������������167
Ermelinda Beqiraj and Tim Allen

12

Overview of Methodologies for Assessing Fair Market Value����������������������176
Philip Haberman and Liz Perks

13

The Applicable Valuation Approach �����������������������������������������������������������186
David Saunders, Amit Arora and Joe Skilton

14

Income Approach and the Discounted Cash Flow Methodology����������������194
Alexander Demuth

15

Determining the Weighted Average Cost of Capital�����������������������������������216
Charles Jonscher

iv
© 2017 Law Business Research Ltd

Contents

16

Market Approach or Comparables�������������������������������������������������������������224
José Alberro and Paul Zurek

17

Asset-Based Approach and Other Valuation Methodologies������������������������239
Mark Bezant and David Rogers

18

Country Risk��������������������������������������������������������������������������������������������249
Tiago Duarte-Silva

19

Taxation and Currency Issues in Damages Awards��������������������������������������259
James Nicholson

20

Interest������������������������������������������������������������������������������������������������������271
James Dow

21

Costs���������������������������������������������������������������������������������������������������������283
Micha Bühler

22

The Use of Econometric and Statistical Analysis and Tools�������������������������301
Boaz Moselle and Ronnie Barnes

Part IV: Industry-Specific Damages Issues
23

Damages in Energy and Natural Resources Arbitrations�����������������������������321
Manuel A Abdala

24

Damages in Gas and Electricity Arbitrations�����������������������������������������������333
Wynne Jones, Christoph Riechmann, Nick Elms and Stefan Lochner

v
© 2017 Law Business Research Ltd

Contents

25

Damages in Construction Arbitrations�������������������������������������������������������343
Michael W Kling and Thomas Gaines

26

Damages in Financial Services Arbitrations�������������������������������������������������358
Chudozie Okongwu

27

Damages in Life Sciences Arbitrations��������������������������������������������������������370
Gregory K Bell, Andrew Tepperman and Justin K Ho

28

M&A and Shareholder Arbitrations������������������������������������������������������������381
Kai F Schumacher and Michael Wabnitz

29

Damages in Intellectual Property Arbitrations��������������������������������������������392
Trevor Cook

30

Damages in Competition/Antitrust Arbitrations�����������������������������������������402
Carlos Lapuerta and Richard Caldwell

About the Authors�����������������������������������������������������������������������������������������������411
Contact Details����������������������������������������������������������������������������������������������������431
Index�������������������������������������������������������������������������������������������������������������������437

vi
© 2017 Law Business Research Ltd

Introduction

John A Trenor1

There are three types of arbitrators: those who understand numbers and those who don’t.

This old joke, adapted to the international arbitration community and repeated at conferences, typically receives nervous laughter from parties, counsel and experts who may have
experienced innumeracy first-hand on the part of a tribunal.Yet this innumeracy is by no
means limited to those who serve as arbitrators; the joke could equally be applied to those
who appear as counsel and to other participants in the international arbitration community.
This book is aimed at everyone who gets the joke, whether they profess to understand
numbers or not. The objective of The Guide to Damages in International Arbitration is to help
all participants in the international arbitration community – from the arbitrators to the
parties to counsel and experts – understand damages issues more clearly and communicate
those issues more effectively to tribunals to further the common objective of assisting arbitrators in rendering more accurate and well-reasoned awards on damages.
In the vast majority of international arbitrations, one or more parties seek damages.
As such, damages are a critical component of most cases. A tribunal that misunderstands
the relevant damages issues does not render justice to the parties. An award that effectively
resolves the scope of liability but misunderstands, misapplies or miscalculates damages does
not put the aggrieved party back in the position it would have been without the wrongful
act. An award that seemingly takes a Solomonic approach by ‘splitting the baby’ or misunderstands the damages issues does not typically satisfy either party and does not contribute
to a favourable reputation for the arbitrators that issued the award.
Parties, and their counsel and experts, express frustration with awards that offer little
reasoning on damages or, worse yet, faulty reasoning or errors in principle or calculation.

1

John A Trenor is a partner in the international arbitration group at Wilmer Cutler Pickering Hale and
Dorr LLP.
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Arbitrators express frustration with counsel and experts who struggle to communicate
often complex damages issues clearly and effectively. Counsel and experts express frustration with each other on how best to present damages cases to tribunals that may lack
quantitative backgrounds.
The idea behind this book arose from discussions among members of the Global
Arbitration Review editorial board, who have heard these frustrations being voiced and
identified a void in the market for such a guide to damages in international arbitration.
This book draws upon the insights of leading lawyers, experts and academics in the field
to produce a work that will hopefully be a valuable desk-top reference tool for arbitrators, parties, and their advisers and counsel, when approaching damages issues in international arbitration.
This book is not intended to provide a comprehensive answer to every question.
Frequently, the answer depends on the context – on the contract or treaty language, the
applicable law, the arbitration agreement or rules, the facts of the case, etc. Indeed, on some
issues addressed in this book, the authors (and the editor) no doubt disagree. Participation in
this book is not meant to convey endorsement of the views expressed by others. However,
the objective of this book, and indeed the objective of resolving disputes between parties
regarding damages, is to understand better why they disagree. Is the disagreement based on
differing views on what the contract, treaty or applicable law requires? Is the disagreement
based on differing assumptions of the parties and their experts? Is it based on differing
views of the appropriate methodology to assess and quantify damages? Is it based on different quantitative models?
This book aims to make the subject of damages in international arbitration more
understandable and less intimidating for arbitrators and other participants in the field and
to help participants present these issues more effectively to tribunals. The chapters address
key issues regarding various aspects of damages, identify areas of general agreement and
disagreement, provide checklists and tips, and describe effective approaches to presenting
and resolving damages issues. With a firm understanding of the underlying issues and the
reason why the parties disagree, the arbitrators can make informed judgements on how to
resolve those differences.
The book is divided into four parts.
Part I addresses various legal principles applicable to the award of damages. The chapters in this part include overviews of the civil- and common-law approaches to both
compensatory and non-compensatory damages, damages principles under the Convention
on Contracts for the International Sale of Goods (CISG), contractual limitations on damages, principles reducing damages such as mitigation, and damages principles in investment
arbitration.The authors of these chapters are counsel from leading international arbitration
firms and legal academics.
Part II addresses various procedural issues regarding damages and the use of damages
experts, including bifurcation, evidentiary issues such as document disclosure, and techniques and approaches to maximise the effectiveness of expert assistance on damages. The
authors of these chapters are also counsel from leading international arbitration firms.
Part III addresses various approaches and methods for the assessment and quantification of damages. The chapters in this part include an overview of damages and accounting basics, quantifying damages for breach of contract, an overview of methodologies for
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assessing fair market value, the income approach (discounted cash flow methodology) and
determining the weighted average cost of capital (WACC), the market approach (comparables), the asset-based approach, taxation and currency issues, interest, costs, and the use of
econometric and statistical analysis. The authors of these chapters are experts from leading
expert practices and economic and financial academics.
Part IV addresses industry-specific damages issues. The chapters in this part include
overviews of damages issues in energy and natural resources arbitrations, construction arbitrations, financial services arbitrations, life sciences and pharmaceutical arbitrations, M&A
and shareholder arbitrations, intellectual property arbitrations and competition/antitrust
arbitrations. The authors of these chapters are again experts from leading expert practices
and counsel from leading international arbitration firms.
In addition to the hard copy version of this book, the content of the guide will also feature on the Global Arbitration Review website, together with additional online materials
identified by the authors. Online access is available to subscribers at the following address:
www.globalarbitrationreview.com/insight/guides.
Many individuals have contributed to making this book a success and deserve thanks.
First and foremost, the authors of the chapters have shared in the vision of helping participants in the international arbitration community understand damages issues better. Their
valuable contributions help to achieve this goal.
The professional team at Global Arbitration Review and its publisher, Law Business
Research, have worked tirelessly at all stages of the process, from conception of the idea,
through the editorial process, to publication. Among the many individuals who contributed are David Samuels, editor-in-chief and publisher of Global Arbitration Review, who
transformed an idea into reality; George Ingledew, senior business development manager
at Law Business Research, who secured the participation of the contributing authors; and
Iain Wilson, editorial coordinator at Law Business Research, who led the editorial team
that polished the drafts into the chapters that appear in this book.
This book would also not have been possible without the ideas and support of numerous colleagues at Wilmer Cutler Pickering Hale and Dorr LLP. In particular, I would like
to thank Michelle Bock, Helmut Ortner, Jonathan Lim and Sabrina Lee for their assistance
in developing the contents of the book and identifying authors to contribute.
Global Arbitration Review’s The Guide to Damages in International Arbitration will be
updated in future editions. Contributing authors will be encouraged to update their chapters, and new authors are invited to contribute additional chapters. If readers wish to see
additional topics addressed or existing topics addressed in more detail, please bring them to
my attention or to the attention of Global Arbitration Review.We also welcome comments
from readers on how the next edition might be improved.
I share the hope of Global Arbitration Review that this book and future editions will
form a valuable contribution to the field of international arbitration and that, in the future,
the joke that there are three types of arbitrators (or counsel, or others) – those who understand numbers and those who don’t – no longer resonates.
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