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Scope Of The Jury Trial Right In Civil FIRREA Actions
Law360, New York (September 8, 2016, 2:04 PM ET) –

In recent years, the U.S. Department of Justice has stepped up its use of the Financial Institutions
Reform, Recovery and Enforcement Act of 1989 to pursue civil enforcement actions against financial
institutions and their employees. Most notably, the department used FIRREA to extract multibillion
dollar settlements from major domestic banks as a result of their sale of residential mortgage-backed
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securities. The Justice Department’s focus has since turned to subprime auto lenders.[1]

Section 951 of FIRREA authorizes the attorney general to bring a civil enforcement action against
anyone who violates certain federal criminal statutes, or who violates other specified federal criminal
statutes in a way that “affect[s]” a federally insured financial institution,[2] and to seek a civil monetary
penalty for the violation “in an amount assessed by the court.”[3] Specifically, that section states that
“[w]hoever violates” the identified criminal statute “shall be subject to a civil penalty” of up to $1
million,[4] or up to $5 million if the violation “continu[es]” for five days or more,[5] or up to the amount
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of “pecuniary gain” the defendant “derives ... from the violation” or “pecuniary loss” that “results ... to a
person other than the violator.”[6]

Courts have, for the most part, assumed that defendants in FIRREA actions have no right to a jury
determination of any factual issues requisite to a FIRREA penalty above the base level of $1 million. This
is almost certainly incorrect. The U.S. Supreme Court has held that, under the Seventh Amendment, a
defendant in a civil government enforcement action seeking monetary penalties in federal court is entitled
to a jury trial on the issue of “liability” for such penalties.[7] For purposes of a FIRREA action, this means
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that the jury trial right extends to all facts that set the statutory maximum penalty to which the defendant is exposed under
the act.[8] More specifically, it means that a defendant in a FIRREA action has a constitutional right to a jury
determination of the number of violations, the number of days (up to five) that any such violation lasted, whether any
violation caused a gain or loss, and the amount of any such gain or loss. Absent jury findings of this type, a defendant is
subject to nothing more than the base level penalty amount of $1 million.[9]

Right to Jury Trial in Government Enforcement Actions Seeking Penalties

The Seventh Amendment to the United States Constitution provides that, “[i]n Suits at common law, where the value in
controversy shall exceed twenty dollars, the right of trial by jury shall be preserved.”[10] In Tull v. United States,[11] the
Supreme Court held unanimously that this jury trial right extends to the finding of “liability” requisite to the imposition of
a monetary penalty in a civil government enforcement action.[12] As the Tull court put it, the defendant has “a
constitutional right to a jury trial to determine his liability on the legal claims.”[13]
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The Tull court then turned to the question of whether the defendant “additionally has a Seventh Amendment right to a jury
assessment of the civil penalties.”[14] The court noted that, while the Clean Water Act (under which the defendant in that
case had been sued) “did not explicitly state whether juries or trial judges were to fix the civil penalties,” the legislative
history showed “that Congress intended that trial judges perform the highly discretionary calculations necessary to award
civil penalties after liability is found.”[15] The court observed that “[t]he Seventh Amendment is silent on the question
whether a jury must determine the remedy in a trial in which it must determine liability.”[16] Accordingly, the court
concluded that “Congress’ assignment of the determination of the amount of civil penalties to trial judges ... does not
infringe on the constitutional right to a jury trial.”[17] In other words, the court held that “a determination of a civil
penalty is not an essential function of a jury trial, and ... the Seventh Amendment does not require a jury trial for that
purpose in a civil action.”[18]

A decade later, the Supreme Court explained that this disparate treatment of the liability determination and the penalty
amount for Seventh Amendment purposes was founded, at least in part, on the ground that “the awarding of civil penalties
to the Government could be viewed as analogous to sentencing in a criminal proceeding,” where the Sixth Amendment
governs the role of the jury.[19] Constitutional scholars have observed that an examination of the history, text and
structure of the Sixth and Seventh Amendment jury trial guarantees suggests that the intended role of civil and criminal
juries are similar, namely the resolution of factual disputes.[20] Accordingly, to understand the scope of the Seventh
Amendment jury trial right recognized in Tull as applied to civil enforcement actions seeking monetary penalties, it is
useful to look to the jurisprudence interpreting the scope of the Sixth Amendment jury trial right in criminal actions.

Right to a Jury Trial as to Penalty Enhancements in Criminal Cases

The Sixth Amendment provides that those accused of a crime have the right to a trial on those accusations by an impartial
jury.[21] In Apprendi v. New Jersey,[22] the Supreme Court interpreted this Sixth Amendment jury trial right to mean
that, “[o]ther than the fact of a prior conviction, any fact that increases the penalty for a crime beyond the prescribed
statutory maximum must be submitted to a jury, and proved beyond a reasonable doubt.”[23]

The court held that this principle applies regardless of whether the fact is identified in the statutory regime as an “element”
of the offense or as a “sentencing factor.”[24] The court “dismissed the possibility that a State could circumvent the
protections of [the Constitution] merely by ‘redefining the elements that constitute different crimes, characterizing them as
factors that bear solely on the extent of punishment.’”[25] However, the Apprendi court was careful to note that it was in
no way “suggest[ing] that it [was] impermissible for judges to exercise discretion — taking into consideration various
factors relating both to offense and offender — in imposing a judgment within the range prescribed by statute.”[26] To the
contrary, the court observed that “judges in this country have long exercised discretion of this nature in imposing
sentences within statutory limits in the individual case.”[27]

Nearly a decade later, in Southern Union Co. v. United States,[28] the Supreme Court held that the principle articulated in
Apprendi also applies to the imposition of criminal fines. The government argued that Apprendi applies only to the
elements of the offense, not to sentencing factors, such as how long the violation lasted or how much money the defendant
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gained (or the victim lost) from the violation.[29] The court rejected this argument, noting that those facts can, in a given
statutory scheme, set the maximum penalty that the district court can impose.[30] For example, the court noted that the
maximum fine that may be imposed under many statutory schemes turns on such things as “the duration of a statutory
violation” or “the defendant’s gain or the victim’s loss.”[31] Such facts, the court held, are precisely of the sort that the
Sixth Amendment, as interpreted by Apprendi and its progeny, requires a jury to find to the extent they increase the
statutory maximum fine to which a defendant is exposed.[32]

Required Jury Findings in FIRREA Enforcement Actions Seeking Monetary Penalties

As explained above, under Tull, the defendant has a Seventh Amendment jury trial right on the question of “liability” in a
civil government enforcement action seeking monetary penalties. It is clear that, under Tull, a defendant in a civil FIRREA
enforcement action is entitled to a jury finding on the elements of the substantive violation with which the defendant is
charged. And it is also clear that the defendant is entitled to a jury finding that, as for certain specified offenses, they
“affect[ed]” a federally insured financial institution.

But is a defendant in a civil FIRREA enforcement action also entitled to a jury finding as to all the facts that set the
statutory maximum penalty the court may impose for an underlying violation? Specifically, must the jury (rather than the
judge) find (a) the number of violations, (b) the duration of a particular violation, (c) the causal connection between the
violation and any pecuniary gains or losses,[33] and (d) the amount of any pecuniary gains or losses? We believe that,
under Tull, the answer is yes to all of these questions.

The question of liability cannot be assessed apart from the maximum sanction to which one is exposed. Indeed, the very
definition of liability is “the state of being legally responsible for something ... (such as the payment of money).”[34]
Factual findings on questions like the duration of the violation or the gain or loss therefrom are necessary to establish a
defendant’s potential liability for a particular maximum penalty because, absent a finding of these facts, the defendant
would not be liable for a penalty up to that particular maximum. Because the finding of these facts determines the
maximum penalty for which the defendant could be liable, the defendant’s Seventh Amendment jury trial right extends to
these additional facts. On the other hand, once the jury has determined the facts that expose the defendant to a particular
maximum penalty, the judge is then free to hear evidence on the factors that inform his or her exercise of discretion to set
the penalty up to that maximum.[35] Accordingly, a defendant’s right to a jury finding on the question of “liability”
necessarily entails a right to a jury trial on those factual questions that set the maximum monetary penalty to which the
defendant is exposed.

This reading of Tull is confirmed by the Supreme Court’s more recent jurisprudence interpreting the Sixth Amendment’s
jury trial right in Apprendi and its progeny, including Southern Union. In Apprendi and its progeny, the Supreme Court
held that the defendant is entitled to a jury finding as to each fact that increase the statutory maximum sentence, while the
judge may then determine the appropriate sentence up to that maximum. Given the similar text, history and purposes
behind the Sixth and Seventh Amendment jury trial rights, it makes sense that they would be interpreted as both extending
to factual findings needed to set the statutory maximum penalty or sentence to which the defendant is subject.
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Conclusion

In the nearly three decades since the Congress passed FIRREA and the Supreme Court decided Tull, litigants and lower
courts have paid little attention to the application of the Seventh Amendment jury trial right to facts that increase the
maximum penalty to which a defendant is exposed in a civil FIRREA proceeding. In the meantime, the court has
explained that the Sixth Amendment ensures a criminal defendant the right to a jury trial as to all facts that increase the
maximum sentence to which the defendant is exposed. We think an analogous principle exists under the Seventh
Amendment as interpreted in Tull.

As applied to FIRREA, this means that a defendant is entitled to a jury finding as to all facts that increase the maximum
penalty to which the defendant is exposed under that statute. In any given case, a defendant may conclude that, for
strategic reasons, a determination by a judge rather than a jury is preferable. But for those defendants who prefer a jury
trial on the factual issues bearing on the maximum penalty to which they can be subjected, the Seventh Amendment
guarantees them that right.
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