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On August 6, 2010, Massachusetts Governor Deval Patrick signed legislation that makes significant

changes to the state's Criminal Offender Record Information ("CORI") system. The new law limits

most employers' ability to ask about an applicant's criminal background on an initial written

application, creates a state-run database that will make criminal records available to employers

online, and also prevents the disclosure of certain convictions to potential employers after a

statutory time period has elapsed.

Under the new law, beginning November 4, 2010, most employers will be prohibited from using

applications that inquire into an applicant's criminal record (there is an exception for employers –

such as schools and companies in the financial services sector – who are prohibited by state or

federal law from hiring a person who has been convicted of certain types of crimes). Employers are

still allowed to ask about an individual's criminal history in later stages of the hiring process, as

long as the inquiries are not included in the initial application.

As a trade-off for being prevented from inquiring into an applicant's criminal history on the initial

application, beginning in February 2012, employers will have access to a new state-run CORI

database that will make state criminal records available, for a fee, to all employers. This database

will provide information only on an applicant's convictions or pending charges. The new law also

mandates that, before an employer uses any of the CORI available in the database to screen out an

applicant or to question the applicant about his or her criminal history, the employer must provide a

copy of the criminal record information to the applicant. The new law does not address criminal

history inquiries conducted by third parties, but it does encourage employers' use of the new state-

run database by insulating them from certain negligent hiring claims if they rely on the CORI

received from the database and make a hiring decision within 90 days of the receipt of the CORI.

Additionally, the new law changes what criminal records may be accessed. Specifically, records for

most felony convictions will be sealed and no longer available in the database after 10 years and

most misdemeanor convictions will be sealed after five years, provided that the individual does not

commit any later offenses during the applicable timeframe. Convictions for murder, certain sex

offenses and other crimes will never be sealed.
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An employer who conducts five or more criminal background checks must maintain a written CORI

policy that: (1) notifies the applicant of the potential adverse decision based on criminal record

information; (2) provides a copy of the criminal record information and the policy to the applicant;

and (3) provides the process of correcting a criminal record. Employers must discard criminal

record information after seven years from the adverse hiring decision or the ending date of

employment.

Employers should begin preparing for this new law by reviewing any existing initial job application

forms (removing any questions regarding an applicant's criminal record) and CORI policies.

Additionally, employers should train all employees involved with hiring to exercise caution about

asking any questions related to an applicant's criminal history until the initial application process is

complete.

RETIRED PARTNER

Authors

Jonathan
Rosenfeld

jonathan.rosenfeld@wilmerhale.com

+1 617 526 6000

Wilmer Cutler Pickering Hale and Dorr LLP is a Delaware limited liability partnership. WilmerHale principal law offices: 60 State Street, Boston, Massachusetts 02109, +1 617 526 6000; 2100 Pennsylvania Avenue, NW,
Washington, DC 20037, +1 202 663 6000. Our United Kingdom office is operated under a separate Delaware limited liability partnership of solicitors and registered foreign lawyers authorized and regulated by the Solicitors
Regulation Authority (SRA No. 287488). Our professional rules can be found at www.sra.org.uk/solicitors/code-of-conduct.page. A list of partners and their professional qualifications is available for inspection at our UK office. In
Beijing, we are registered to operate as a Foreign Law Firm Representative Office. This material is for general informational purposes only and does not represent our advice as to any particular set of facts; nor does it represent
any undertaking to keep recipients advised of all legal developments. Prior results do not guarantee a similar outcome. © 2004-2024 Wilmer Cutler Pickering Hale and Dorr LLP

https://www.wilmerhale.com/en/people/jonathan-rosenfeld
mailto:jonathan.rosenfeld@wilmerhale.com

