
New York Court of Appeals Rejects Attempt to Expand Scope
of Liability for Professional Service Providers

2010-10-25

On October 21, 2010, the New York Court of Appeals issued a critically important decision that limits

the ability of corporations, as well as those who sue standing in their shoes (such as bankruptcy

trustees and derivative plaintiffs), to bring claims against professional advisors and other third

parties for allegedly assisting or failing to detect wrongdoing that is perpetrated by the corporation's

own senior management. WilmerHale represented the prevailing investment bank defendants in

one of two cases that led to the ruling (Kirschner), and our partner Phil Anker argued that case

before the Court.

As the dissent suggests, this will surely prove to be a seminal decision, greatly reducing the

potential for bankruptcy trustees, derivative plaintiffs and others that stand in the shoes of a

company to assert claims against third-party professionals for damages resulting from the fraud or

other misconduct of the company's own management. It is a counterweight to recent decisions from

the highest courts of two other states that can be read, to one degree or another, to allow such

plaintiffs more easily to disclaim the misconduct of their own corporate insiders in suits against

professional advisors, thereby weakening in those states the in pari delicto doctrine. The

significance of the New York Court of Appeals' decision will likely be even more magnified, given the

importance of New York law, particularly in the commercial context.

More detail regarding this decision can be found at the In Seminal Decision, New York Courts of

Appeals Rejects Attempt to Expand Scope of Liability for Professional Service Providers litigation

alert found at Legal Insights.

In briefing and argument before the Court of Appeals, the WilmerHale team included Phil Anker

(who argued the case), Anne Small, Jeremy Winer, Paul Wolfson and Dan Kearney. Additional input

and assistance was provided by Ross Firsenbaum.

Wilmer Cutler Pickering Hale and Dorr LLP is a Delaware limited liability partnership. WilmerHale principal law offices: 60 State Street, Boston, Massachusetts 02109, +1 617 526 6000; 2100 Pennsylvania Avenue, NW,
Washington, DC 20037, +1 202 663 6000. Our United Kingdom office is operated under a separate Delaware limited liability partnership of solicitors and registered foreign lawyers authorized and regulated by the Solicitors
Regulation Authority (SRA No. 287488). Our professional rules can be found at www.sra.org.uk/solicitors/code-of-conduct.page. A list of partners and their professional qualifications is available for inspection at our UK office. In
Beijing, we are registered to operate as a Foreign Law Firm Representative Office. This material is for general informational purposes only and does not represent our advice as to any particular set of facts; nor does it represent
any undertaking to keep recipients advised of all legal developments. Prior results do not guarantee a similar outcome. © 2004-2024 Wilmer Cutler Pickering Hale and Dorr LLP

https://www.wilmerhale.com/en/
http://www.wilmerhale.com/publications/whPubsDetail.aspx?publication=9622
http://www.wilmerhale.com/publications/
http://www.wilmerhale.com/philip_anker/
http://www.wilmerhale.com/paul_wolfson/
http://www.wilmerhale.com/daniel_kearney/
http://www.wilmerhale.com/ross_firsenbaum/

