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Following the issuance of proposed regulations in June 2011, the Internal Revenue Service issued

final regulations on March 30, 2015 clarifying certain exceptions to the compensation deduction

limitation imposed by Section 162(m) of the Internal Revenue Code. Section 162(m) imposes a $1

million annual limit on the compensation deduction permitted a public company employer for

compensation paid to its CEO and its three most highly paid officers other than the CEO and

CFO. However, exceptions to the deduction limitation exist for certain compensation paid by newly

public companies and for "performance-based compensation." The final regulations, which

became effective on April 1, (1) reiterate the IRS's position in the proposed regulations that the

transition relief for newly public companies is limited to compensation attributable to options, stock

appreciation rights and restricted stock, but not restricted stock units (RSUs) and (2) clarify the rules

relating to the equity incentive plan per participant limit necessary for compensation attributable to

options and stock appreciation rights to qualify as "performance-based compensation." None of the

changes made by the final regulations are intended to be substantive changes to the requirements

of the Section 162(m) regulations previously in effect. 

Restricted Stock Units Granted During Transition Period

Although Section 162(m) applies to all public company employers, the rules provide that when a

corporation first becomes publicly held the compensation paid pursuant to a plan or agreement that

existed while the company was privately held will not be counted against the Section 162(m)

deduction limitation if certain requirements are met. This transition relief expires on the earliest of (i)

the expiration of the plan or agreement; (ii) a material modification of the plan or agreement; (iii) the

issuance of all employer stock and other compensation that has been allocated under the plan or

agreement; and (iv) for a company that goes public in an IPO, the first meeting of shareholders at

which directors are to be elected that occurs after the close of the third calendar year following the

calendar year in which the IPO occurs. The regulations under Section 162(m) explicitly apply this

transition relief to any compensation received (whether during or after the transition period)

pursuant to the exercise of a stock option or stock appreciation right or the vesting of restricted stock

granted under a previously existing plan or agreement during the transition period; however, until
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now, the regulations were silent with respect to the application of the transition relief to RSUs. The

final regulations make clear that the compensation resulting from RSUs or other phantom stock

arrangements granted after April 1 during a company's transition period under a previously existing

plan or agreement is not eligible for the same relief. Therefore compensation under any such

arrangements must be actually paid, rather than just granted, on or before the end of the transition

period in order to escape the application of the Section 162(m) deduction limitation. 

Equity Plan Per Participant Limit Applicable to Options and Stock Appreciation Rights

Companies must satisfy a number of requirements in order for the compensation attributable to

stock options and stock appreciation rights to constitute "performance-based compensation" that is

exempt from the Section 162(m) deduction limitation. Among them is the requirement that the equity

incentive plan pursuant to which the award is granted specify the maximum number of shares with

respect to which options or rights may be granted during a specified period to any employee. To the

extent there was doubt on the matter, the final regulations make clear that plans cannot satisfy this

per participant limitation requirement merely by providing an aggregate maximum number of shares

that may be granted under the plan. Instead, the plan must separately specify a maximum per

participant limit on the number of options or rights that may be granted in a specified period. In a

departure from the proposed regulations, the final regulations make clear that the per participant

limit requirement may be satisfied if the plan specifies an aggregate maximum number of shares

with respect to which stock options, stock appreciation rights, restricted stock, RSUs and other

equity-based awards (i.e., not just options and stock appreciation rights) that may be granted to any

employee during a specified period. This rule applies to compensation attributable to stock options

and stock appreciation rights that are granted on or after June 24, 2011.

PARTNER

Chair, Tax Practice

PARTNER

Vice Chair, Transactional
Department

Authors

Kimberly B.
Wethly

kim.wethly@wilmerhale.com

+1 617 526 6481

A. William
Caporizzo

william.caporizzo@wilmerhale.com

+1 617 526 6411

WilmerHale | Final Section 162(m) Regulations Clarify Transition Rules for Newly Public Companies and the Per Par... 2

https://www.wilmerhale.com/en/people/kim-wethly
mailto:kim.wethly@wilmerhale.com
https://www.wilmerhale.com/en/people/william-caporizzo
mailto:william.caporizzo@wilmerhale.com


PARTNER PARTNER

PARTNER

R. Scott Kilgore

scott.kilgore@wilmerhale.com

+1 202 663 6116

Amy A. Null

amy.null@wilmerhale.com

+1 617 526 6541

Ciara R. M. Baker

ciara.baker@wilmerhale.com

+1 202 663 6747

Wilmer Cutler Pickering Hale and Dorr LLP is a Delaware limited liability partnership. WilmerHale principal law offices: 60 State Street, Boston, Massachusetts 02109, +1 617 526 6000; 2100 Pennsylvania Avenue, NW,
Washington, DC 20037, +1 202 663 6000. Our United Kingdom office is operated under a separate Delaware limited liability partnership of solicitors and registered foreign lawyers authorized and regulated by the Solicitors
Regulation Authority (SRA No. 287488). Our professional rules can be found at www.sra.org.uk/solicitors/code-of-conduct.page. A list of partners and their professional qualifications is available for inspection at our UK office. In
Beijing, we are registered to operate as a Foreign Law Firm Representative Office. This material is for general informational purposes only and does not represent our advice as to any particular set of facts; nor does it represent
any undertaking to keep recipients advised of all legal developments. Prior results do not guarantee a similar outcome. © 2004-2024 Wilmer Cutler Pickering Hale and Dorr LLP

https://www.wilmerhale.com/en/people/scott-kilgore
mailto:scott.kilgore@wilmerhale.com
https://www.wilmerhale.com/en/people/amy-null
mailto:amy.null@wilmerhale.com
https://www.wilmerhale.com/en/people/ciara-baker
mailto:ciara.baker@wilmerhale.com

