MHW, LTD., and BACARDI U.8.A., INC.
Pkfn BACARDI-MARTINI U S.A., INC,

Plaintiffs,

.

GALLO WINE DISTRIBUTORS, LLC
d'b/e PREMIER WINES & SPIRITS, INC,,

Diefendant.

GALLO WINE DISTRIBUTORS, LLC

d/bfa PREMIER WINES & SPIRITS, INC.,

Counter-Plaintiff,
V.

BACARDI V.5 A, INC_, MHW, LTD.
and BACARDI LIMITED,

Counter-Defendants.

IN THE CIRCUIT COURT OF THE 11TH

JUDICIAL CIRCUIT IN AND FOR MIAMI-

DADE COUNTY, FLORIDA
GENERAL JURISDICTION DIVISION

CASE NO. 02-4382 CA 10

BES TIAE

FIERDD A LMGSD G L0

!

ORDER GRANTING GALLO WINE DISTRIBUTORS, LLC d/b/a PREMIER

WINES & SPIRITS, INC. MOTION FOR TEMPORARY TNJUNCTION

elhkd 821Vie0

GyO02Y §Gd 93

This cause having been heard on Defendant Gallo Wine Distributors, LLC d'o/s Premier

Wine & Spirits’ Motion for Temporary Injunction, with due notice having bean given to all parties,

and the Court having heard and considered the restimony given and evidence presented in hearings

spanning three days, Aprilt 26, April 29 and May 3, 2002, a5 well a5 argument of counscl, and being

olherwise fully advised in this matter finds as fallows:
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FINDINGS OF FACT

1. GALLOWINE DISTRIBUTORS, L L.C., &/t/a Premier Wines & Spirits, Inc. (hereinafter
referred to as “Premier”), & New York limited liability company, s 8 wine and spirits distrilutor in
Metropolitan New York.

2 BACARDI LIMITED, headquaricred in Bermuda, makes and sefls an extensive line of
spirits, and it imports, sells, and markets its products in the Usited States.

3. BACARDIUS.A,, INC. fifa BACARDI-MARTINI US.A, INC. (hereinzfier referred
to as ‘Bacardi™}, a Delsware corporation, is & subsidiary of BACARDI LIMITED through which
BACARDI LIMITED distributes its products in the United States.

4, MHW, LTD (hereinafter referred 1o as ‘MHW") is a New York corporation and cusrently
Bacardl's “Exclusive Brand Agent” in the State of New York

5 MHW and Bacardi filed this sction against Premier on February 15, 2002, seeking a
declaration of their rights under the 1993 and 1995 agreements between Bacardi and Premier in
Count I, and a declaration of their rights under the 1959 agreement between MHW end Premier in
Count I, Premier has filed a five-count counterclaim seeking injunctive relief and damages for breach
of contract, breach of implicd covenant of good fith and fair dealing, in tha alternative promissary
estoppel, in the alternative unjust enichment, snd in the alternative breach of fduciary duty.

& Since 1993 and continuing through the present, Premier has distributed Bacardi products
under & series of contracts with Hacardi. The March |, 1993 Disiribution Agreement expired on
December 31, 1994, and the January 1, 1995 Distribution Agreement provided for an expirstion date
of December 31, 1995, Under both of these agreements, which contained similar terms, the

distrbutor {Premier herein) scknowledged that it acquired no rights to continue acting as a distributar
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of Bacardi products. However, Bacardi hed the right to terminate each of these agreements and
distributor’s rights thercunder mHyhrmnpﬁmmmﬁrmpaﬂivemhﬂlm dates. It Is
undisputed that after the expiration of the last of these agreements on December 31, 1925, both
parties continued to perform their sgreement and 1o act as supplier and distributor of Bacardi
products under the same terms.

7. In 1958, BACARDI LIMITED began acquiring distribution rights for five major brands
of spirits previously owned o controlled by one of its competitors. The new brands included
Dewir’s Scotch, Bombay Original and Bombay Sapphire Gins, DiSaronno Amaretto and M & R
AstiVermouth. To finance the purchase of these newly acquired brands, Bacardi formulated a
“distributor reinvestment program” by virtue of which distributors such a8 Premier would invest
certain sums of money for the benefit of the Bacardi entitics caloulated by Bacardi on the basis of a
percentage of the distributor's anticipated gross margins on the ssles of the acquired brands and
several other Bacardi products over 8 period of tme. This 1598 distributer reimvestment program
is well documented in writing as evidenced by Bacardi’s own documents introduced into evidence
at the hearings. Far instance, in a memo addressed to Premier's President and Chief Executive
nmw,mﬁdmﬂ:.#edh{wIalm,Mﬂmﬂmmmm“mmmmm’
Firian Gates, Bacardi's Divisional Vice-President, Instructed Mr. Taub as follows:

lm:ﬂmmﬁﬂwmﬂmﬂah“mriahummqumn]ruﬁ.
They would like to proceed as follows:

Please have your suditors or financial departiment CoMact our YPof
Finance (Mr. Oscar Svarez) or cur Sales and Marketing Controller
(Hector Ortiz) (1-800-327-7320). They are fully versed in the
Distributor Investment Strategy in place for Premier Wine and
Spirits. They will verbelly answer all questions your people

have with regards to the monies committed, timing, etc.
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I will be available via voice mail on Thursday {1-300-841-4786
%1539). Leave me & number wiere you can be reached to
discuss Rarther, (Emphasis supplied)

B, Mmmﬂnﬂmﬂ':mﬁmhlmmmﬂmﬂﬂﬁh'lmﬁmmﬂ
ngainhyBﬁanﬁmm.mianhhmvumwmmﬂ,mm,mﬂmﬂmmdm
Marc Taub, one of Premier’'s principals. Attacked to Mr. Gates' letter is a chart detailing specific
dnm:ﬁgmﬁpmﬂmdnp:umdpmjmﬂ 10 be speat by Premier over & period of years. That
letter reads in pertinent part:

[I}Mmmﬂﬂﬂm
Attached i3 our form to track dollars speot to date ps well as your
Year [Tl commitment. We knaw you committed to approx. $5.1 MM
over five years, i need ta determing beyond Year Five, your on-going
3 cosamitment to these brasds.
The General Rule that most Distributors around the country are
:grudn;miitlw“fwl![mﬂfﬂﬂa-:fﬁmuhuﬁl. In your
CESE, B[N 1.0 MM would be the on-going yearly amount.

You also could use & dollar amount per ¢ase to determing fhe amount
(Dewar's, Bomhay Original/Sepphire, DiSarvono, M & R. Asti/Vermuouth).
This tosal amount should slso reach close to the LOMM, Please review
this information and let me know your thoughts. 1bave to inform Miami
of our decision on August 16%,

(2) MIS Capabilities
The secand {saue involves Premiers MIS capabilities and information
gathering. The one project I'm on now is to determine by size case sales
by discount levels for last year. Fred gave mea report that he admit is
difficub to decipher. Can you think of any other way to produce this
info on an on-going basis? (Emphasis supplied)

9. It is therefore undisputed that in 1998 Promier made 2 commitmsnt 10 Bacardi to inves
approximately §5.1 million dollars over 2 six-year period to promote the Bacardi products in

question. The actual investment was based upon reinvestment of 75% of the profits the first year,
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505 reinvestent the second year and 25% the third year from the sales of five of the newly sequired
brands listed in the letter. Through the reinvestment dollars, Premicr would increase sales of the new
brends and expedile retum of the purchase price paid by Bacardi (o obtain the new brands.
Mareaver, according to Premier’s position it the hearings, Bacard] agreed ro continue Premier as &
distributor for a period of ten years in exchange for Premier’s reinvestment pledge which would
allow Premier 10 recoup its investment and realize a “fiir retum.”

10. Both Bacardi and Premier began performing under the reinvestment program in 1998,
and continued performing beyond that time. In fict, it is undisputed that to date, Premier has paid
$4.3 million of the $5.1 million it commited on behalf of the Bacardi entities. As evidenced by the
form designed “to track dollars™ attached by Bacardi’s Vice Presideat to his August §, 2000, letter,
Premier did reinvest 75% of the gross profits decived from the new brands the first year in an amount
in excess of $2 million, 50% of gross profits derived from these brands the second year for & sum
totaling over $1 million, &ad 25% of gross profits derived from these brands the third year for over
enother $1 million. Both parties’ performance was demaonstrated at the hearings by testimony,
cormrespondence from both Premier and Bacardi, and submission of financial records from which gross
profits were calculated in accordance with the reinvestment formula. Further, it is undisputed that
Premier has never breached its 1998 commitment to the Bacardi brands. Premier also adduced
testimony that it is ready, willing, and able 10 continue to perform its commitment into the fidure.

11, By letter dated February 4, 1998, Bacardi appointed MHW to act 2s its “wholesaler and
consultant™ and as its "Exclusive Brand Agent™ for the sale of jts brands in the State of New York."

‘In December 1995, Bacardi had notified Premder that it bad appointed Proprietary
Brands, Inc., to act as its price posting agent in New York. At that time, Premier had elected to
ceast its corparate preseace in New York but was required by state liquor regulstions to have an
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MITW signed said letter accepting the appointment on February 18, 1998, Pursuant to this letter of
appointment . if required by Bacardi, "MIHW agree[d] to enter into wholesale distributor agreements
with licensed wholesalers selocted by [Bacardi] in a format approved by [Bacardi].” The letter also
provided that:

No commitments may be made by MEW on behalf of B-M USA unless

they have been authorized in writing by B-M USA |Bacardi]. In al

respects, MHW shall be as independent coniractor and not the agent

of B-M USA [Bacardi] with respect to its duties and responsibilities

under this Agreement. MHW may not in manner bind B-M USA

[Bacardi] unless it is expressly authorized to do so im writing by B-M

USA [Bacardi]. {Emphasis supplied)
Neither Bacardi nor MHW offered in evidence eny such written authorization, and according to the
evidence, no such written authorization for MEHW to enter into distribution agreements or 1o bind
Bacardi existed.

12. In 1999, Premier entered ima & written agreement with MHW entitled “Distribution
Agreement.” Neither Bacardi and MHW, on the one hand, nor Premier, on the other hand, dispate
that said Agreement contains an error in its signature page which incorectly identifies the entity
entering into the Agreement with Premicr es“BACARDI-MARTINIUS. A, INC." Both sides agree
that the Agreement shoald have read “MHW" over Scott Saul's signature on the sigmature page. ?

That Agreement between Premier and MHW contains a merger clsuse which Bacardi and MITW

alternate New York presence, Proprietary Brands, Inc. performed similar services for other out-
of-state alcaholic beverage suppliets.

*One of the last provisions of this Agreement reads: “The provisions of this Agresment are
for the exclusive benefit of the parties to this Agreement, and no other person (including without
limitation any creditor of any party to this Agreement) shall have any right or claim against any
pasty to this Agreement by reason of those provisions ot be entitled to enforce any of these
provisions against any party to this Agreement.”

e
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contend prevent modifications thereof, whether oral or in writing.” This agreement also contains a
rermination clause which may be triggered upon 20 days written notice by either party without cause,
and provides that upon termination, “neither parly shall have ary rights against the other for recovery
of voluntary cooperative advertising, sales promotional expenses, o any other marketing or sales
invesiments of any kind arfsing out of this Agreement, including, but not limited to, any promotional
and/or marketing efforts and expenditures made in socordance with Article 4.q." (Emphasis supplied)

13. In mid-2001, Bacardi advised Premier of its decision to make another liquor distributor,
Charmer, its exclusive distributor in the State of New York. Bacardi has admitted that its decision
to terminate Bacardi was not related to Premier's performance as a distributor of Bacardi products,
Thereafter, by letter dated December 21, 2001, Scott Saul, as Vice President of MHW, notified David
Taub, Premier’s President, that “pursuant 1o Article 5{a) of the Distribution Agreement between
MHW, LTD. (“MEHW") and PREMIER WINES & SPIRITS, INC. ("Premier™) dated July 1, 1999
(the “Distribution Apreement™), MHW is hereby terminating the Distribution Agreement ¢ffective
May 1, 2002 (the “Termination Date™)."

I4. The sale of Bacardi products represents one-third (1/3) of Premicr's business. Premier

presented testimony that without the revenues desived from Bacardi products, Premier projects that

* That merger clause reads: “This agreement supersedes sny and all oral and written
arvAngemEnts or agreements and represents the entire understanding and agresment between the
parties hereto with respect to the subject matter bereof and there are no promises, agreements,
conditions, undertakings, warranties, or representations, whether written or oral, express ot
implied, between the partics other than as set forth herein. This agreement cannot be amended,
supplemented, or modified except by an instrument in writing signed by the parties and no
subsoquent course of dealing or conduct of the parties shall result in a medification or extension
of this Agreement; gxcept that under Article 1.c, MHW may offer additional products or
withdeaw existing products from sale in the Territory without an instrament in writing signed by
bath parties, "
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it will lose batween 53 and $4 million per year and that it will go out of business, Current suppliers
of Premiler are concemed sbout the impact that the termination of the Bacardi distributorship will

have on Premiers viability as a distributor. This impact already has been reflected by less favorable
eredit terma being extended to Premier, mehﬂmﬂﬂhummlmuwmppﬁunﬂum
suppliers are not substantial encugh to offset the loss of Bacardi reveaues,

15, Presmier is a 50 year old family business, run by grandfather, father and son. Premier has
350 employees, many of whom have worked for the company for 15 1o 35 years. Premier adduced
testimony tending to establish that it would have to lay off meany employees if it is terminated as a
Bacardi distributor, and that ubtimately all employees would Jose their jobs skould Premier go out of
business following termination of the Bacardi distributorship.

16. Premier currently sccounts for about 85 % of Bacardi's rum sales and 75 % of Bacardi's
overall sales in Metropolitan New York. Curently there are only two digtributars of Bacardi
products in Metropolitan New Yark: Charmer and Premier. If Premier ceases to distribute Bacardi
products, the remaining distributor will have no compefition.

17. In tom, Bacardi presented tesiimony tending to establish that it is losing sales on
epproximately 350,000 cases per year by using Premier as 2 distributor and that Bacardi realizes
$9.00 of profit per case which totals a $3,150,000.00 per year loss. |

CONCLUS|ONS OF LAW_

A party seeking s temporary injunction rust prove all of the following: (1) thic likelhood of
irreparable harm and unavailability of an adequate remedy at law, (2) the substantia! likelihood of
success on the merits, {3) that the threatenad injury to the movant outweighs any possible harm o
the respondent, and (4) that the granting of the prefiminary injunction will not disserve the public
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ic., 655 So. 2d 209, 210 (Fla. 3 DCA
1995). See also East v, Aqus Gaming, Ing., 805 So. 2d §32, 934 (Fla. 2d DCA 2001); Richard v.
. 647 So. 2d 976, 978 (Fla. 2d DCA 1994). Injunctive reficf is

an extraordinary remedy designed to preserve the status quo, pending a final hearing, and therefore
such refiel’ should mhwhﬂm:ﬂwﬁuufwﬁﬂtdmmm

Legal Affigics. State of Florids, 761 So. 2d 1256, 1260 (Fla. 3d DCA 2000). See Naegels Oujdonr
Advetising To.. Inc. v. City of Jacksonvills, 659 So. 2d 1046, 1047 (Fla. 1995). See also Tiffany
Sands. Inc. v. Mezhibovsky, 463 So. 2d 349, 350-351 (Fla. 3d DCA 1985); Burpsteip v. 5838

Condomipium. Inc., 430 So. 2d 572 (Fla, 3d DCA 1983); Ladner v, Plaza del Prage Condominium

Association, Ine., 423 So. 2 927, 929 (Fla. 3d DCA 1982). Analysis of these elements in light of
the evidence presenmted follows:

THE LIKELIHOOD OF IRREFPARABLE HARM AND
UNAVAILABILITY OF AN ADEQUATE REMEDY AT LAW

Loss of one-third ofthe distributor’s business, hence threatening the vishility of that business,

has been held to constitute irveparable ham sufficient to justify the issuance of @ permanent

Distrbutors, 747 F.Supp. 1483 (US.D.C. WY, 1990). Further, the potential destruction ofa

business has in several cases provided a sufficient basis bo support a finding of irreparable injury,

warranting the issuanse of injunctive relief. See 1.8, 1 Office Corp. v. Falls Home Furnishings, Inc.,
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318725 (D. Conn. 1991%; Lathers, Local 251-L v, Jones, 1989 WL 224950 (M.D, Fla.); Mid-Fla..
Coin Exchange, 1og. v. Griffin, 529 F.Supp. 1006, mm-mnl (5.D. Fla. 1981); East v. East Aqua.
ﬂnﬁm.lmusmsﬂ.mnmmh.zdnmzmmwmm
WTM&HJN,]&E(HH.#‘DC#MW). And the harm resulting from the termiriation
of 1 long-standing, farnity owned business is not entirely measurable in monetary terms. See Semmos
Mintors. Ing. v. Ford Motor Company, 429 F.2d 1197, 1205 (2d Cir. 1970); See also Spear INewman,
Ing v. E. 1 DuPont de Nemoyrs & Company, 1591 WL 318725 (finding irrepareble harat in the loss
or destruction of an onpoing family business founded in 1940Y; Baldres v, Cargill, Ine, 758 F.Supp.
704, 706-707 (M.D. Fla. 1990) (holding plalntiffs made & sufficient showing of irreparable harm
whete, infer alia, “Gaskins' long-standing 21-year poultry business which he and his family built
through personal eacrifice will be destroyed.”)
Inmwm,umiﬂ'mwﬂﬂﬂmﬂmnﬁummhﬁﬂﬂph
hdﬂnﬂmmﬁnmln&mrgmﬁmﬁm{ﬂﬂ}mhnmmﬂymﬂmhwmﬂdmm:-
be permitted to sell to the Goodyear GASC stores under its contract with AAAD. The plaintif
presented testimony that the business flowing from the combination of Goodyear company-owned
stares and drast sales amounted to 33% ofits groas sales. In addition, the plaintiff adduced evidence
that it made changes in its financial siructure, entered into different arrangements (o factor its
receivables in order to sccommodate the Goodyear business, andl placed a two million dollar
mortgage on its warchouse. The plaintiff further presented testimony that as & resuli of this boss of
business, it would net be able to pay its bills, its mortgage payments or its factor, and that without
the Goodyesr and Trust business, it could not continue 1o operate 8s & wirehouse distributor, In
ﬁmﬂnginaplﬂﬂ#hﬂwmﬂtktahmafmnﬂquﬁmmﬁynhmﬁﬂmm:
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that in order to Fupﬂtumﬂﬂumhmﬂﬂ

the plaintiff-added ' night shift placed, dolla
mwmmmmﬂmmpﬁmﬂhm&
mumdnfmumﬂhmﬂﬂﬂ mm;&tﬂ
mm[pluﬁm]hwlmﬂ!umﬁmmﬂﬂth
:mmwﬁumuuﬂnmmﬂw¢m
this Court’s view, be inadeguate 10 afford complete relief,

Automotive Electric Servics Corp., 747 F.5upp. at 1514,
And wﬂm}& the court reasoned:

Fﬂ‘:g@q@mﬂmﬁmﬁ:ﬂh%h@ﬂﬂqﬂfr
from tesminatign is wholly uppersuashy O paurye, Sertmes’
past profits would afford a basis for caleul calpulating danwsges for
mgidwninmn,mﬂmnnaﬂuuhuﬁqrduﬂ:b;mmpmd.
Bﬂtﬂtﬂg]ﬂtumﬂ#lﬂibulnm’ﬂl?di:h‘ﬁﬂmm

mﬁﬂ:ﬂmﬂymmﬂﬂnuﬂiﬂ:hﬁmww
mﬁumummﬁhuudylnmnmmﬁﬁm
wmﬂlnmlauﬂmnbﬂni.nmhhumthnumﬂ-mﬂnmﬁ
gward. (Citation omitted)

‘memnaary, 429 F.2d at 1205.

from Bacardi sales, it would lose between 53 and 34 million per year and would probably have to go
out of business, with devastating resulis. Premierisa 30 ymddfmiiz.rh.:ﬂnm.nmhymnﬁhﬁ,
father and som, with & work force of 350 employess many of whom kave worked for the company

for 15 to 35 years.

In addition, Premier edduced testimony that its current suppliers have voiced concerns
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ihmnﬂmimpmﬂﬂthnmnﬁuﬁmufth&HmdimﬂﬂpﬂlMWmFmﬁu‘lmmw
uamr,mmmmmhmmmmmﬁ-&uﬂﬂmm
extended to Premier. Pmnﬂum;meﬂsnmwwmmhlﬂwﬂnutww:lmuﬂh
to offset the loss of Bacardi revenics.

hum,iuﬂunmn*lﬁmjmudu’lmﬁﬁmﬂyﬁuhﬁ:hﬂﬂtmﬂﬂmmd
lhmmhdﬂerﬂnhgn&mﬂqﬂy:dhﬁmrﬁnjmﬂiﬂm!ﬂ'iﬂwﬂﬂﬂﬂ. Premier has sufficlamly
dmm#ﬂihuhhmﬂymmﬁﬁhmaﬂthﬂmmmﬁmﬂdﬁﬂmmmmmﬁp
and that it does not have an adequate remedy at law measarshle in monetary (Erms to compensate
it for such logs.

‘THE SUBSTANTIAL LIKELIHOOD OF SUCCESS ON THE MERITS

Fmﬂﬁmﬂmhhuamhmwﬂeﬁhundmwfﬂmﬂwmm&hm
goatracs claim. 1r'numi=pmdﬂuth1mmdiﬁmﬂhmﬂ:“dhmemm
program’” and specifically adopted 2 “Distributor Investment Stravegy in place for Premier Wine and
S-p’rrlls,“uﬁmrtﬁ‘nmﬁﬁhﬂﬂ?h?ﬂhﬂﬂuﬁlﬁhh%ﬁﬁuﬂhhﬁyﬂlm. Itis
ﬁm‘nuundis-pumdt'l:mtmMmuufzmﬂ,mmmamﬁnnd\'hmﬂmudmmhdpdh
mhingﬁmﬁ:r‘ﬂﬁ.]nﬂﬁnnmimmnnmﬁmmmmmwmm,
mdmn!-:edapn:ﬂﬁndu!!uﬁgumnFHnmdmhanpmbyl?mrinrumapr.ﬁudnl‘m [n finct,
Pramier established at the hearings that to date it has actually spemt %4 3 million cowards the
$5.inu"llinnhmmmiuadtuﬂmdimdﬁmhﬂ.dmhlmmmmupedhﬂmmmﬂylfm

years into that period.

Premier asscris that an mevitable counterpart of its comnmitment i3 & reciprocal obligation on

12-
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Bacard('s paﬁmmhﬁﬁn Premier as o distributor, at least for the duration of the pommitment of
recoupment period. Otherwise, Bacardl would obtain and retain the benefit of Premier’s investment
snd give nothing m retum.

Bacardi, on the other hand, asserts that its “distributor reinvestment program” was not tied
mmz.rdinrnihmimﬂﬂlammuhmmd:mmmuudmruwtimhfwﬁm
Iﬂmiﬁuﬂmnﬂﬁtmﬂﬂpﬂiﬂduﬁrﬂ.r@mﬂrMH:mmmempﬁlﬂ
investment &t termination.

The existence of the August §, 2000, tetter is yndisputed. Thst writing represents an
admission by Bacardi that it viewed Premier's investment as a commitment and thet it was aware
of dollars pledged, dollars spent, and dollacs to be spent by Premier during a specific period pursuant
1 that commitment. See § 90.803 (13), Fla. Stat. (2001); Scholz v. RV Sporis Ing., 710 So. 2d
618 (Fla. 5" DCA 1998). The letter further acknowiedges Premier’s multl-milfion dollar commitment
“gver five years™ and the need 1o determine Promier’s “on-going” doller commitment to Bacardi
“heyond Year Five.” Wiat the letier does not specifically say, however, is that this long-term
nﬁ:mrhlmmhyhmiﬂmsﬁudmﬁmﬁﬂr':ﬁgmmﬁmmmdlmﬂmhr
the pertinent period of time. 1t is this lattor point that Bacardi seizes upon to argue that it could
terminate Premier as it did, Premier, on the other hand, reasons that it would defly logle to conclude
that such & one-sided, hollow promise could exist. Otherwise, Premier complains, its mult-million
duﬂuhﬁtmum:mﬁawdiwwhlmemhccmﬁedvdﬂimtmmmdirwmnﬂmym
designed to support.

Premier argues that the 1998 distributor investment sgresment between Premier and Bacardi

WMMMﬂlhuaﬂwnmﬂmgng;mmnumﬂﬁmﬁmuhhﬁdimﬂmﬁmwmt

13-
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Bacardi responds that the merger clause contained in the 1990 distribution agresment between
Premier aod MHW precludes any modification thereof, whethes written or oral, express or implied.
including modification by course of desling or conduct of the parties.
lnﬂuﬂda.hum.‘uuhwlmbmclﬂﬂﬂmﬂlhudﬂmnwﬁnmmmhn
modified by a subsequent oral agreement or subsequent conduct of the parties, even though the
written contract purpors to prohibit such modification.™
717 S0, 24 563 (Fla. 3d DCA 1098). See also White v. Qcean Bay Marina, [, 776 So. 24 412

5% DCA 1980); Barile Exopvati

119 (Fla. 1°DCA 1978). Further, under Flodida law, & written contract may be modified by an oral
agresment if the latler has been accepted and acted upon by the parties in a manner that would work
a fraud on either party to refuse to enforce it. W.W. Coptracting, Inc, v. Harison, 779 So. 2d 528,

529 (Fla. 24 DCA 2000); mwmﬁ 571 8o, 2d 538 (Fla. 4*
DCA 1990). See Professi

-ohill. 90 So. 2d 916, 918 (Fla. 1956).
Such & modification is permissible even where the written contract containg & provision prohibiting

its alteration except In writing.

ahill, 90 So. 24 of 918.
While it is true that Premier signed the distribution agreement with MHW on July 1, 19499,

it is also undisputed that both Bacardi and Premier acted upon and accepted the terms of the 1998

distributor investment plan, both before and after the execution by Preruier of the 1999 digtribution

sgreement with MHW, 85 evidenced in writing by Bacandi’s August 8, 2000, letter to Premier,

In fact, to date Premier has invested a votal of $4.3 million pursuant to that plan, znd Bacardi has

-14-
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acquissced in that investment. Premier bas made most aof those payments after the execution of the
IWWMHMMB%':MMMMWNMMWM
Mhﬁ'wﬂmdﬂmammmeﬂHmhdﬂfuf&:Hmﬁhw”mﬂmm
MuﬂFmﬂmhmnﬂﬂmmﬂ'Tﬂmhﬁmdﬂﬁmhﬁdﬂhmﬁh
of & case; no full hearing has been conducted. To rule oo 4 temporary injunction, the court must,
wiymthﬂmeiﬁnﬂumeﬂtdﬁmdufmpmmﬂ‘pmﬂngmﬂnm:ﬁhmd securing &
permanent injunction.” Know v. Disgrict $chool Board of Brevard, 27 Fla. L. Weekly D 1017 (Fla.
5 BCA 2002); Rolling, Ine. v. Parker, 755 So. 24 839, 841 (Fle. 5* DCA 2000), Gold Coast.
Chemical Corporation v, Goldberg, 668 S0.2d 326 (Fla. 4* DCA 1996). The purpose of a temparary
injunctionis not to resalve a dispute on the menits, hﬂmﬁnhmﬁmmmmﬁﬂtﬂﬂ

hearing when full rekief may be granted. Tiffany Sands v. Merhibovsky, 463 So. 2d 349, 350-331,
(Fla. 3d DCA 1985);

. 430 So. 24 572 (Fla. 3d DCA 1983);
Ladger v. Piaza del Prado Condomimium, 423 S0.2d 927, 529 (Fla. 3d DCA 1982) (.."a party s
mlmquhudmmﬁumehfdlunwﬂiﬂmimm:ﬂmmm'}.

In the court’s view, Premier has preseated adequate evidence, including Bacardi’s own
letters, charts and other writings, to sufficiently document the existence of an Investment

agreement with Bacardi which could be viewed either as an independent agrecment or 85 4

4 n Tiffuny Sands, the court phrased the inquiry as fallows: “The narrow question before
thamﬂmwhﬁh:rm[mmm]h:smnda:ﬂmm mmmhl;rﬁmfmmdmht that s

temporary injunction is necessary toprﬂent g-:eu :rdmpmbln harm. ™ M
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modification of the 1999 distribution agreement with MHW," based on the authorities cited herein.
Te date, Premier has never breached its 1998 commitment to the Bacerdi brands, and there is no
contention by Bacardl to the contrary. Cf Cordis Corporation v, Prooglin, 482 So. 24 486, 490-491
(Fla. 3d DCA 1986). For purposes of its request for temporary injunctive relict, Premier has made
a sufficient showing that it hes a substantial Gkelihood of prevailing on the merits of its breach of
cortract claim.

BALANCING THE HARDSHIFS: WAETHER THE THREATENED INJURY
TO THE MOVANT OUTWEIGHS ANY POSSIBLE HARM TO BESPONDENT

This court has determined that Premier is likely to suffer imeparable harm from its termination
a5 & Bacard dhstributor primarily because Premier will likely be forced out of business following that
termination. On the other hand, Bacardi offered testimony tending to establish that it is losing
approximately 350,000 sales on cascs per year by using Premier as a distribulor, which pmounts to
1 yearly loss of $3,150,000 based on a replized profit of $9.00 per cuse. Bacardi also presented

* On this score Premier takes the position that Bacerdi is not a party 1o the 1999
distribution agreement between Premier and MHW, which contsins & merger clause whose effisct
is to supersede any and all oral and written agreements “between the parties hereto.” According
to Premier, because the partics to thet agreement are Premier and MW aad because Bacardi is
nat & party to that agreement, that agreement could not supersede the 19598 investment agreement
between Premier and Bacardi. On the other band, Bacardi claims that MHW executed the 1999
distribution agreement with Premier as Bacardi's agent with fill authority to do so from Bacardi
and with Premier”s knowledge of such agency. As such, Bacardi claims that the merger clause
contained in seid agreement supersedes any prior agreements between Premier and Bacardi,
including the 1998 investment plan. Premier relies on the agreement's provision which makes
MHW “an independent contractor and not the agent of B-M USA [Bacardi] with respect to its
dutics and responsibilities under this Agreement” and on the language that “MHW may not in
manner Bind B-M USA [Bacardi] unless it is expressly authorized to do so in writing by B-M
USA [Bacardi].” In the court's view, an answer to this issue becomes unnecesssry in Hght of the
fact that the principles of law goveming modification of contracts by subsequent ¢onduct cited in
the text of this Order apply equally to modifications of contracts between the same parties. (See
cases cited in test),
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udimnrmﬂinamduwﬂﬂnm;hﬂmdimwmmwwwm
Premier's on premises sales are inadequate. Bacardi has mdmithed, however, that its decision

to terninate Premier is not for cause. mmmﬁnmmmﬁnﬂtnnMﬂmtn
complain that |hmﬂdhiwﬂiurci:fh#gmnmd,ﬂ?dﬂbeﬁm=dmmnﬂmnlhu:huardﬁmwﬁp
with a distributor unworthy of trust. Cf. §

F.2d at 1205,

uuw.mmmmhsmwﬂmmwupﬁm sales through
Premier, Bacardi's existence is not threatened by the continustion of Premier"s distributorship until
a decision op the merits can be made herein. Further, Premier’s distributorship is not exclusive, and
therefore, Bacardi will not be preveated from doing additional business with other distributors.
As the court wrote in Ssmmes Motors. Inc, v. Ford Motor Company-

Consideration of the propriely of the pemporary injunction st begin
wmmm,..mmﬁwmmmy
toward plainti" (Citation omitted) . . . . [A] “judgment for damapes
ammmmmmmsmmmmmmm
nbﬁwﬂadilmﬂmmhﬁnﬂmmaﬁm,ﬁ}ﬂqhmhﬂl%r&
franchise” for many years. (Citation omittod) As egainst this, the
hasdship to Foed in cominuing the Semmes deal¢iship pendente fite
was relatively small. Ford makes no cliim that Semmies has not

mmﬂitinlﬁelumﬂvﬁmmﬂ:mmm
recard indicates that the submission of false claims has been greatly
reduced, if not eliminated. . . .

any 429 F.24 1197, at 1205,

In sum, ummmwmmﬂfﬁemwlﬁmiﬂﬁwnﬂmim

a% the threatened injury to Premier qutweighs any possible harm to Bacards.



WHETHER THE ISSUANCE OF TEMPORARY INJUNCTIVE RELIEF
WILL DISSERVE THE PUBLIC INTEREST

Ithmdimmiihmmepubﬂnhllm‘mmﬂutinimmndmmnﬂﬁunmdthﬂmdﬁmﬁ
mmm“ﬁmmﬂkmwm&ﬂmmmww@nﬂ
Yark metropolitan srea. Further, Premier offisred testitony tending to establish that it would have
tnhfuﬁmmymrﬂurmiﬁillunﬁﬂnﬂnaﬂwdiw,mﬂﬂmﬂmm:ﬂw
wﬂﬂhumdrjuhdmﬁhmiﬂgnwtufbuﬂmmﬁzlnwin;tmmﬁmnfﬂum
distributorship. Premies is & 50 year old family business employing 350 workers, many of whom
have worked for the company for 13 10 33 years. Panticularly, during dubious economic times such
a3 the nation is currently experiencing, the loss of 350 jobs in Metropolitan New York is at the very
least not & positive factor in economicrecovery. See St Peters

Union Nat'] Bank of Fla.. 168 B.R. 770, 773 (M.D. Fla. 1994) (the public trtesest would clearly
beservod , | .hyuﬁugmmgﬁngmminmwh:hwmminEmmwﬂuehymim
rumerous jobs and slso e on-going commercial relationship - . . with its several vendors”).
Therefore, the granting of injunctive relief pending full resolution of this case on the merits will nat
disserve the public interest.
INJUNCTION BOND

Based upon all the evidence adduced at the hearings, including the testiimony offered by
Bacardi concerning the monetary losses it has suffered and will continue to suffer if it must keep
Premier as & distributor (albeit non-exclusive) of its products in the New York metropolitan area, the
wourt finds thumi:iumﬁunhmdinth:mmufﬂ.ﬁm,ﬂﬂﬂiuaﬂﬁmmﬂwhe pasted by

Premier, conditioned for the payment of costs and damages sustgined by Bacardi if Bacardi is
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wrongfully enjolned

1t is hereby ORDERED AND ADJUDGED as follows:

|. GALLO WINE DISTRIRUTORS, LLC d/t/a PREMIER WINES & SPIRITS' (Premies)
Mation for Temporary Injunction is granted,

2. Pending completion of the trial on the merits and a decision thereon, BACARDIU.S A,
IMC. (Bacardi), its agents, attorneys, succesanrs and assigns and all those scting in concert with it,
including MHW, LTD., are hercby enjoined from terminating GALLO WINE DMSTRIBUTORS,
LLC d'h/a PREMIER WINES & SPIRITS as a distributor of Bacardi products in the New York
metropolitan area.

3. This order shall became effestive upon notics to Bacardi that Premicr has filed with the
Clerk of this Court & bond of an approved surety in the amount of $1,500,000.

4. A copy of this order shall be served upon Bacardi forthwith.

5. On the conrt’s own motion, this cause is hereby expedited and advanced in this
court’s trial dochet.

DONE AND ORDERED in Chambers st Miami Dade County, Flarida, this 28% day of May,

2002, nt 11:00 a.m,

= sanel e
mnmaﬁsmm d"/

Circuit Judge

Copies furnished to:

Chester T. Kamin, Esq.
Robert Josefeberg, Esq.

Marty Steinberg, Eig.
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