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RETHINKING WTO TRADE SANCTIONS

By Steve Charnovits’

The most salient feature of dispute settlement in the World Trade Organization (WTO)
is the possibility of authorizing a trade sanction against a scofflaw member gavernment. This
feature, however, is 2 mixed blessing. On the one hand, it fortifies WT'O rules and promotes
respect for them. On the other hand, it drains away the benefits of free trade and provokes
“sanction envy.” Undoubtedly, putting teeth in the WT'QO was one of the key achievements
of the Uruguay Round ending in 1994, and a very significant step in the evelution of inter-
national economic law.' Yet after six years of experience, WT'O observers are questioning
whether the availability of trade enforcement is sensible.” This article undertakes an ap-
praisal of trade sanctions as a WT'O instrument, and concludes thar this practice under-
mines the trading system. In view of this dysfunciion, the article explores alternatives to
trade enforcement and points to some softer measures that might have promise.

At the stare, [ must admit that the Marrakesh Agreement Establishing the World Trade
Organization and its annexes do not actually employ the term “trade sanction.” What the
WTO Dispute Settlement Understanding (DSU) says in Article 22 is that if a government
fails to bring into compliance a measure found to be inconsistent with a WTO rule, it shall
enter into negotiations with the government invoking dispute settlement, and if they de not
agree upon mutually acceprable compensation, the complaining government may seek autha-
rization from the WTO Dispute Settlement Body (DSB) “to suspend the application to the
Member concerned of cancessions or other obligations under the covered agreements.™

" Attorney, Wiliner, Cutler & Pickering, Washington, D.C. The views expressed are those of the author anly. This
article is based on a paper delivered ata conference at the University of Minnesata Law Schoal in September 200H).
The conference was held to prepare a Festschrift in honor of Robert E. Hudee. Thanks to Robert Hudec, Gary
Hufbauer, Joost Pauwelyn, John Peterson, Kal Raustiala, and J. David Richardson for their helpful comments.

"William H. Lash IIl, The Limited But Important Role of the WTO, 19 CaTQ]. $71, 375 (2000} (arguing that the U.S,
had to impose trace sanctions on the EC to preserve the integrity of the WTO; atherwise WTO critics around the
warld could rightly say that the GATT was back]; Joost Pauwelyn, Enforcement and Countermeasures in the WIO: Rules
Are Rules—Taward o More Collgctive Approach, 34 AJTL 335, 339 (2000) (stating that the WTO’s forward-locking
enfarcement appraach can be seen as a majar step ahead in international law).

? Edward Alden, Ginam Descends ouer Former Suppariers of the WTO's Pracedure for Disputes, FIN. TIMES (London},
Dec. 6, 2000, at 8 {discussing unhappiness with WTO trade sanctions); Jagdish Bhagwati, After Seatéle: Free Trade
and the WIO, 77 INT'L AFF. 15, 28 (2001} {explaining that large-scale retaliation through the WTO “"makes ever
more peaple hostile to the WTO, which is seen as authorizing bullying tactics”); Edwini Kessie, Enaancing Secuvity
and Prediciability for Private Business Operatars Under the Disprute Settlement System af the WT0, ] WORLD TRADE, Dec.
2000, at 1, 16 (suggesting that it might be advisable to abalish the remedy of reraliation); Brink Lindsey, Daniel
T. Griswald, Mark A. Groombridge, & Aaron Lukas, Seaitle and Bepond: A WTO Agendea for the New Millennium, 28,
29-3] (Nov. 4, 1999) (stating that the maost serious problem with the WTO pracedures is their reliance on trade
sanctions as the ultimate remedy), Caro Institute, at <http:/ /www.cato.org> [hereinafter Lindsey et al.]; Bruce
Stokes, Samething’s Missing Here, NAT'L]., May 19, 2001, at 1514; Transatlantic Business Dialogue, Cincinneati Recom-
mendations 37 {Nov. 16-18, 2000) (urging governments to rethink the present system of WTO sanctions), af
<http:/ /www.tabd.org>.

* Marrakesh Agreement Establishing the World Trade Organization, Apr. 15, 1994, in WORLD TRADE ORGANI-
ZATION, THE LEGAL TEXTS: THE RESULTS OF THE URUGUAY ROUND OF MULTILATERAL TRADE NEGOTIATIONS {1999)
[hereinafier WTO Agreement]. All other WTO Agreements cited here are reprinted in this WT'O volume and are
available an the WTO Web site, <http:/ /www.wta.org>.

*Understanding on Rules and Procedures Governing the Settlement of Disputes, Art. 22.2, WT'Q Agreement,
Annex 2 [hereinafter DSU]. The DSB consists of all WTO member governments and supervises the WTQ dispute
settlement pracess. The DSB formally adopts dispute panel reports if they are not appealed. If the report is
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This language is based on a similar provision in the General Agreement on Tariffs and
Trade (GATT) of 1947.° It provided that the Contracting Parties may give a ruling in a com-
plaint regarding the failure of a party to carry out its obligadions. If the Contracting Parties
“consider that the circumstances are serious enough to justify such action, they may autho-
rize a contracting party or parties to suspend the application to any other contracting party
ar parties of such concessions or other obligations under this Agreement as they determine
to be apprapriate in. the circumstances,™

Yet even without the term “sanction,” that is what the WT'O can impase. As will be shown
in this article, the purpose of the WT'QO-authorized action is to induce compliance, and that
is properly called a “sanction.” With the advent of the WTO, the trade policy community has
increasingly employed the rerm “sanction” to describe what DSU Article 22 authorizes.

This article proceeds in four parts. Pare I summarizes the WTO disputes in which a retali-
atory sancticn was autherized or sought, and then discusses the need for appraisal. Part II
examines the role of trade sanctions in the trading system. Beginning with a discussion of
some important histarical antecedents, part Il shows the transformatian of international
trade law from viewing the GATT-authaorized “suspension of concessions” as rebalancing to
viewing the WT'O-authorized suspension as enforcement. Part [l appraises the advantages
and disadvantages of using trade remedies in WT'O dispute settlement. The article deman-
strates that success in inducing compliance by the defending country is only one of several
relevant factars by which to judge the merits of trade remedies. Part IV explores alternatives
to trade sanctions for achieving a better WI'() compliance system.

Befare proceeding, however, a brief digression regarding terminology may be helpful. A
state that violates an international obligation is responsible for the wrangful act taward the
injured state, and the latter state can then raise an international claim and pursue a “remedy.”
As Elisabeth Zaller pointed aut, many terms have been used to describe this bilateral con-
flict and the recourse ta a remedy by the injured state.! Among these terms are “retorsion,”
“reprisal,” “reciprocity,” “retaliation,” “countermeasure,” “sanction,” and “punishment.”
“Countermeasure” is the legal term employed in the International Law Commission's draft
articles on state respensibility and the American Law Institute's Restatement (Third} of the
Foreign Relations Law of the United States.®

Although it was once possible to characterize the GATT as a self-contained centractual
arrangementin which the rules of state responsibility were adventitious, that does not apply
to the WTO. The Appellate Bodyaddressed the relationship between the WI'O and general
international law in its first decision when it declared that the DSU “reflects a measure of
recognition that the General Agreement {on Tariffs and Trade] is not to be read in clinical

n o

appealed ta the WTO Appellate Body, the DSB formally adopts the panel reports as modified by the Appellate
Bady. The DSB may fail to adapta panel report by consensus, including the consent of the winning party, see DSU
passien, but this has never happened. Under the DSU, if the defending government fails to bring its WTO-
inconsistent measure into compliance, the complaining government, after 20 days of negatiations, may request
authorization from the DSB ta suspend concessions. DSU Are. 22 3, If the defending government objects ta the
level of suspension proposed, it may seek arbitration. DSU Art. 22.6. The decision of the arbitrator {s) is final. DSU
Art. 22,7 Note also that the DSU can be used for a complaint againse another couniry that does not allege a
vialation of WTO rules. DSU Art. 26. This “non-vialation™ cause of action will not be addressed here.

i General Agreement on Tariffs and Trade, Oct. 30, 1947, TIAS No. 1700, 55 UNTS 194 [hereinafter GATT].
The current version of the GATT is now in Annex 1A of the WTO Agreement.

® GATT Arc. XXIII:2. A “concession” in the GATT context was typically an agreement to lower a tariff and /or
bind it Binding a tariff means agreeing not to raise ir.

7 AKEHURST'S MODERN INTRODUCTIGN TO INTERNATIGNAL Law 3 {Peter Malanczuk ed., 7th rev. ed. 1997).

® ELISABETH ZOLLER, PEACETIME UNILATERAL REMEDIES: AN ANALYSIS OF COUNTERMEASURES {1984,

? State Respansihility: Draft Articles Provisionally Adopted by the Drafting Committee an Second Reading, UN
Doc. A/CN.4/L.600, pt. 2 bis, ch. IT {2000} [bhercinatter Draft Articles on State Responsibility], at <hctp://
www.un.org/law/ilc/indcx.htm); RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES
§905 (1987).
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isolation from public international law.”* Surely one of the most interesting features of WTO
jurisprudence has been the way the Appellate Body and the panels are resorting te other
treaties, customary international law, international judicial and arbitral judgments, and the
writings of publicists in. arder to render trade decisions."

Let me note how this article will use the language of remedies. The terms “retorsion” and
“reprisal” will be avoided. “Retaliation” will be used, but in a neutral way to mean either a
sanction or a rebalancing of trade concessions. The term “countermeasure” will appear in
two separate contexts: the SCM Agreement, which provides for “countermeasures” in response
to a violation;'? and the draft articles on state responsibility.”® The key term in this article,
however, is “sanction,” and [ impute a different connotation to it than Zoller. Writing over
fifteen years ago, she characterized a “sanction” as a form. of punishment." Yet in recent
years, in both the United Nations Security Council and the WTQ, the term “sanction” has
been employed to describe a coercive act authaorized by the international community in
response ta a breach of an obligation by a scofflaw state. In this usage, a “sanction” is a pur-
posive measure by one or more states to influence governmental behavior in the target state.®
Simple punishment is not the intent, although the users hope that the punishing effect of
the sanction will correct misbehavior.

1. WTO SANCTION PRACTICE AND THE NEED FOR APPRAISAL

Autharizations for WT'O sanctions do not occur often.'® Qut of the forty-three disputes
in which a defendant government was judged in violation, anly two have led to trade sanc-
tions."” The wo cases are the notorious disputes about bananas and meat hormones in
which the European Communities (EC) was found to be violating WTO rules. After the
judgments, the EC did not correct the violations.

¥ United States—Standards for Refarmulated and Conventional Gasaline, Reportafthe Appellate Body, WT'CG
Dac. WT/DS2/AB/R, at 17(Apr. 29, 1996} {Appellate Body reports are designated in WTO document numbers
by the initials “AB"); see also Meinhard Hilf, Power, Rules and Principles—Which Orientation for WTO/GATT Law?4].
INT'L EcOn. L. 111, 121-22 (2001]; Gabrielle Marceau, A Call for Coherence in International Law—Praises for the
Prohibition Against “Clinical Isolation™ in WTO Dispute Settlement, | WORLD TRADE, Oct. 1999, at 87, Several years aga,
Pieter Kuyper hypothesized that the GATT was a self-cantained system in aspiration but natin reality. P. [. Kuyper,
The Law of GATT a5 a Special Fiald of International Law, 1994 NETH. Y.B. INT'L L. 227, 252,

" See¢ David Palmeter & Petros C. Mavraidis, The WTO Legal System: Sowrces of Law, 92 A[TL 398 (1998); ses also
John H. Jackson, Remarks, 94 ASIL PROC. 222 (200K} {(stating, “These first five years of the WTO may have heen
the most interesting five years of internarional jurisprudence in the history of mankind.”).

12 Agreement on Subsidies and Countervailing Measures [SCM], Art. 4.10, WTO Agreement, Annex 1A. The
Tokyo Round Subsidies Code alsa provided for "countermeasures.” Agreement on Interpretation and Application
of Articles VI, XVT and XXIII of the General Agreement on Tariffs and Trade, Apr. 12,1979, Arc. 189, 31 UST 513,

" Draft Articles on State Responsibility, supra nate 9, pt. 2 is, ch. II {Countermeasures).

" ZOLLER, sufra note 8, at 75, 106-07.

1% See BARRY E. CARTER, INTERNATIONAL ECONOMIC SANCTIONS 4 {1988) {noting that sanctions seek to force a
change in palicy); LISAL. MARTIN, COERCIVE COOPERATION 3 (1992] (stating that gavernments use economic sanc-
tions to signal resolve and o exert pressure far policy changes); Lori Fisler Damrosch, Politics Across Borders: Nonin-
fernention and Nonforcibls Influence gver Domestic Affairs, 83 AJIL 1, 28-34, 45-46 (1989) (discussing the role of eca-
nomic sanctions ta prod target states}; Richard W. Parker, The Cast Effectiveness of Economic Sanctions? 32 Law &
PoL'y INT'L BUS. 21, 25 (2000} (discussing the effectiveness of ecanomic sanctions toward the goal of changing
foreign state behavior); W. M{ichael]l Reisman, The Enforcement of International fudgments, 63 A[TL 1, 6, 13 n.39
{1969); W. Michael Reisman & Daouglas L. Stevick, The Applicability of Fnternational Law Standards to United Nations
Econanis Sanctions Programmes, 9 EUR. J. INT'L L. 86, 90 (1998) (explaining that sanctions are an instrument of
strategy designed to change the atticudes and behavior of the target).

' In this artiele, “WTQ sanction” is used to mean a trade sanction 2uthorized hy the WTQ. The WTQ itself does
not carry out the trade sanction. That is done by the WTO member government. &f Dirk De Biévre, Re-Designing
the Virtuous Cirele: Two Proposals for WO Reform, in RESOLVING AND PREVENTING US-EU TRADE DISPUTES: SIX PRIZE-
WINNING E$$AYS FROM THE BP/EUI TRANSATLANTIC ESSaY CONTEST 15, 19 (2001) (Sayillg that twao retaliation
torpedoes have been launched from the banks of Lac Leman in Geneva}.

'? Author’s tabulation using data on WT'Q Web site as of April 39, 2001,

' Notwithstanding the Communities’ poor performance, the centrality of compliance in the WT'Q was empha-
sized by Eurapean Commissianer for Trade Pascal Lamyin a speech to 2 U.S. business group in which he offered the
“Hyran to Compliance.” The ditty goes: “Consultbefore you legislate;/ Negotiate before you litigate; / Compensate
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The bananas dispute invelved four complaintzagainst the EC's restrictions on. the importa-
tion of bananas." In its decisions in European Communities—Regime for the Importation, Sale and
Distribution of Bananas { Bananas}, the WTO panel and the Appellate Body concluded that
the complex, discriminatory EC banana regime violates WTO rules in numerous ways.” The
DSB gave the EC a “reasonable period of time™ of just over fifteen months to bring its ba-
nana regime into compliance, and when the EC failed to do so, the United States gained
autharity in April 1999 to suspend tariff concessions equivalent to $191 million.” The U.S.
government took this action immediately by imposing 100 percent duties on selected prod-
ucts from various EC countries,® In November 1999, Ecuador asked the DSB for Article 22
authority, and the DSB later gave Ecuador the go-ahead to undertake suspension sized at
$202 million.* Ecuador, however, never exercised its option to do so.

In April 2001, the European Communities and the United States announced a settlement
of the Bananas dispute.™ The EC agreed to rearrange its banana quotas and licenses so as
to guarantee rents to U.S.-based banana exporters, and in return the United States agreed
to lift the trade sanctions. Because this arrangement will continue to violate WTO rules,
especially by permitting the EC to set aside a market share for its former colonies, the Bush
administration promised to suppartan EC request for a waiver of WT'O rules. The EC was
also able to reach a deal with Ecuador.”

The meat hormone dispute involved twe complaints against EC restrictions on the importa-
tion of meat produced with the aid of growth hormones.™ One complaint came from the
United States and the other from Canada. In their decisions in European Commuynities—>Mea-
sures Concerning Meat and Meat Products ( Hormones}, the WT'O panel and the Appellate Body
concluded that the Communities’ ban on meatviolates the WTO Agreement on the Appli-
cation of Sanitary and Phytosanitary Measures (SPS).” The DSB gave the EC a “reasonable

hefore you retaliate;/ And comply—at any rate.” Pascal Lamy, Has fnternational Capitalism Won the War and Lost the
Peace? Address to the U5, Chamber of Commerce, Washington, D.C. (Mar. 8, 2001}, at <http://europa.enint/
comm ftrade/index_en htms.

' Raj Bhala, The Bananas War, 31 McGEORGE L. REV. 83¢ (2000).

s Eurgpean Communities—Regime for the Importation, Sale and Distribution of Bananas, WI'O Doc.
WT/D527/AB/R (Sept. 9, 1997). The Appellate Body hears appeals from panel decisions an issues of law.

2 S¢ee European Communities—Regime for the Impartation, Sale and Distributon of Bananas—Recourse o
Arbitration by the European Communities Under Article 22.6 of the DSU, Decision by the Arbitrators, WO Dac.
WT/D527/ARB (Apr. 9, 1999) [hereinafter EC-U.S. Article 22 Decision] (arbitration decisions are designated in
WTO dacument numbers by the initials “ARB"}). The role of the arhitrator i3 to set the level of the suspension of
concessions when the defending cauntry objects ta the level propased by the complaining eountry. DSU Arts. 22.6,
22.7. The reagsonable period of time can also be set by arbitration. DSU Are. 21.3.

2 Trade War Escalates as EU Fights US Sanctions Move, FIN. TIMES, Mar. 5, 1999, ar L. Actually, the U5, government
jumped the gun by acting ant March 3, 1999, ta impose a contingent liability far duties on imports. Office of the
U.5. Trade Representative [USTR], Press Release 49-17, United States Takes Customs Action on European Imports
(Mar. §, 1999). USTR press releases are available online at <heep:/ fwww.aste gove. The EC complained about this
precipitate action at the WTO and the panel and Appellate Body found that the United States had retaliated
without authority. United States—Import Measures on Certain Produces from the Eurapean Communities, WTO
Dac. WT/DS165/AB/R (Dec. 11, 2000} When the DSB adopted this Appellate Body repart on January 14, 2001,
the WTQ Weh site announced in its News ftems, “Dispute body adopts rulings on Korean beefand US sanctions.”

o Eurapean Cammunities—Regime far the Impartation, Sale and Distribution of Bananas—Recourse to Arbi-
tration by the European Communities Under Article 22.6 of the DSU, WTO Doc. WT/DS27/ARB/ECU (Mar. 24,
20003 [hereinafter EC-Ecuadar Article 22 Decision].

H1STR, Press Release 01-23, Jaint United States-Eurapean Union Press Release: U.S. Government and Euro-
pean Commission Reach Agreement 1o Resolve Long-Standing Banana Dispute (Apr. 11, 2001) {noting that from
July 1, the United States “will suspend the sanctionsimposed against EU imports since [999"); USTR, Press Release
01-50, U.S. Trade Representative Announces the Lifting of Sanctons on European Praducts as EU Opens Market
to U.S. Banana Disuributors (July 1, 2001); Banana Daal Effectively Locks in U.S. Share of EU Market, INsIDE U.S. TRADE,
Apr. 13, 2001, ac L.

* Joe Kirwin, Ecuador Rescinds Ofjection to U S.-EU Banana Import Settlement After Negotiations, DAILYREP. FOREXEC-
UTIVES (BNAj, May 1, 2001, at A-6.

% David A. Wirth, Case Report: European Communities—Measures Concerning Meat and Meat Praoducts,
in 92 AJIL 755 (1998).

& Eurgpean Communities—Measures Concerning Meat and Meat Products (Hormanes), WTO Dac. WT'/D526/
AB/R, WIL/DS48/AB/R (Jan. 16, 1998). For the Agreement on the Application of Sanitary and Phytosanitary
Measures, see WTO Agreement, Annex 1A,
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period of time” of fifteen months to bring its food safety measures into compliance, and
when the EC failed to do so, the United States and Canada gained authority to suspend tariff
concessions equal to U.S.$116 million and Can.$11 million.® Bath governments imple-
mented these trade restrictions quickly by imposing 100 percent duties on selected praducts
from various EC countries.” In the absence of EC compliance, both complaining countries
continue to levy high tariffs.

The WTO autharized trade measures in one additional dispute, but the complaining gov-
ernment has not yetinvoked them. In July 1998, Canada lodged a complaintabout Brazilian
subsidies an the exportof regional aircraft. In its decision in Brazit—Export Financing Programme
Jor Awcraft (Aireraft), the WTO panel and the Appellate Body found that Brazil was using
prohibited expart subsidies as defined in the WT'O Agreement on Subsidies and Counter-
vailing Measures (SCM).® The DSB gave Brazil 2 “reasonable period of time” of ninety days
ta bring its aircraft subsidies into compliance, and after a panel found that Brazil had failed
ta do so, Canada gained authority in December 2000 to suspend tariff concessions equal to
Can.$344 million.” After Brazil announced that it had taken new steps to comply, Canada
agreed to the appointment of a second WTQ compliance panel in January 2001 te adjudge
whether Brazil bad complied.®

In one ongoing case, United States—Tax Treatment for “Foreign Sales Corporations”™ (Foreign
Sales Corporations), the panel and Appellate Bady vindicated an EC complaint thata U.S, tax
provision was an export subsidy.”” Dissatisfied with the United States’ efforts to comply, the
Communities sought authorization from the DSB to impose tariffs that would prevent the
export of over $4 billien of U S. goods into the EC.** This request is on hold pending a review
by 2 WTO panel of whether 2 new U.S. tax law constitutes compliance.

The experience so far with WT'O trade sanctions can hardly be reassuring to suppaorters
of this mode of enforcement.” In the three instances where sanctions were imposed (1 Ba-
nanas, 2 Hormaones), little or no compliance has ensued. In the other two episodes where sanc-
tions were authorized (1 Bananas, 1 Aircraft), the winning country did not exercise its rights.

* See European Communities—Measures Concerning Meat and Meat Praducts {Hormanes)-—Recourse o
Arbitration by the European Communities Under Article 22.6 of the DSU, WTO Doc. WT/DS26/ARB ( July 12,
1999} (U.S. complaint); European Communities—Measures Concerning Meatand Meat Products (Honmones)—
Recourse to Arbitration by the European Communities Under Axticle 22.6 of the DSU, WTO Doc. WT/DS48/ARB
{July 12, 1999} (Canadian complaint).

¥ Paul Blustein, Europe Hit by Tariffs in Battle over Beaf: U.S. Acts After EU Ignares Trade Group, WASH. POST, July 20,
1999, at El; Canada Excludes UK Food Fxparts from EL Sanctions, AFX News, July 30, 1999, 1999 WL 21854750. The
1J.5. and Canadian retaliatory cariffs of 100% are imposed in lieu of whatever tariff was already being imposed.

M Gop Brazil—Expaort Financing Programme for Aircraft, Recourse by Canada. to Article 21.5 of the DSU, WTO
Doc. WT/DS46,/AB/RW, para. 2 (July 21, 2004).

¥ Brazil—Export Financing Programme for Aireraft—Recourse to Arbitration hy Brazil Under Article 22.6 of
the DSU and Article .11 of the SCM Agreement, WTQ Doc. WT/D546/ARB (Aug. 2§, 2000) [hereinafter Brazil-
CanadaArticle 22 Decision]; Jennifer L. Rich, W T.G. Allows Canada Record Sanctions Against Brazil, N.Y. TIMES, Aug.
23, 2000, at C4; Frances Williams, Canada {5 Given Go-Ahead for Brazil Sanctions, FIN. TIMES, Dec. 13, 2000, at 12,
Canada Department of Foreign Affairs and International Trade, News Release 269, WI'QO Grants Canada Right
1o Impose Sanctions Against Brazil over Aircraft Subsidy Dispute (Dec. 12, 20003, at<hrtp://www.dfait.maec.ge cas,
Note that the WTO gave Brazil ninety days to comply, while giving the EU fifteen manths in two earlier episades.

% Brazil-—Export Financing Programme for Aireraft—Second Recourse by Canada o Article 21.5 of the DSU,
WTQ Doc. WT/D546/26 ( Jan. 22, 2001). In making the request, Canada declared thatin acting to seek further
legal clarity, it retained the right to impose countermeasures against Brazil ac any dme. The panel set up under
Article 21 5 is often called the “campliance panel.” This episode is the only dme a follow-up compliance panel has
been appointed.

¥ United States—Tax Treatmentfor “Fareign Sales Corparations,” WI'O Dac. WT/DS108/AB/R (Feb. 24, 2000).

b Delegation of the European Commission ta the Uniced States, News Release 73/00, EU Requests WTO Com-

liance Panel and Authorisation to Impose Sanction Against the US in Foreign Sales Corparation Trade Dispute
(Nov. 17, 2000). The EC sought a 100% tariff to be imposed on top of the regular EC tariffs. The issue in the case
is whether a provision in U.S. tax law constitutes a prohibited export subsidy. Sean D. Murphy, I18. Pasition on
Fuveign Sales Corporations, Contemporary Practice of the United States, 94 AJIL 531 (2000); Geoff Winestock, [15.
Asks ELT to Dvop Threat of Sanctions, WALLST. J., May 18, 2001, at A17.

% SeeBenjamin L. Brimeyer, Bananas, Besf, and Compliance in the World Trade Grganization: The Inability of the WTO
Dispute Settlement Process to Achigve Compliance from Superpower Nations, 10 MINN. |. GLOBAL TRADE 133 (2041},
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The refusal of the European Communities to comply after being sanctioned has led to two
critical perspectives on the DSU. One school of thought is that the sanctions failed because
the teeth are notsharp enough. Proponents of this view in the U.S. Cangress succeeded in
enacting the so-called carousel provision to rotate the product targeis for trade sanctions
every six months.* The ather school says that the Bananas and Hormaones episodes demon-
strate how fruitless trade sanctions are. An exemplification of this view in the United States
came in the Reportof the International Financial Institution Advisory Commission (Meltzer
Commission), which stated in 2000 that with WI'O-approved trade restrictions, the “injured
country then suffers twice—once from the restrictions on its exports, imposed by foreign
governments, and again when tariffs or duties raise the domestic cast of the foreign goads
selected for retaliation.”™’

Many ohservers have not yet chosen sides in this debate and helieve that it is premature
to draw any conclusions about the merits of sanctions, given how few trials have occurred.
The Hormones dispute is far from over, and the threat of carousel rotation was probably a
factor in getting the U.S. and EC administrations to reach a settlement in Bananas.® More-
over, the threat of WTO sanctions did apparently affect outcomes in other disputes. For
instance, in Australie—Measures Affecting Importation of Salmon (Salmon), the WTO compli-
ance panel held that Australia had not corrected the violation found earlier.® Australia
resisted coming into compliance until Canada sought authorization to impose Can.$45
million in trade sanctions.®

On the basis of the practice to date, this article presents a preliminary appraisal of WTO
sanctions. An appraisal should look at the impact of sanctions on achieving compliance, but
it should also go beyond that to consider how such “hard” enforcement affects public opin-
ion about the WTO and trade itself. Without trade sanctions, surely no one would call the
WTO the “World Takeover Organization,” as some protesters did ar the Seattle Ministerial
Conference in 1999. An appraisal should alse consider the impact of WTQ sanctions on other
international organizations that may want to emulate the WTO in employing trade sanctions.

II. ROLE OF TRADE SANCTIONS IN THE TRADING SYSTEM

Trade restrictions are employed for many purposes. During the twentieth century, they
were used, inter alia, to safeguard domestic industry from foreign competition, stabilize
currency, block unhealthy or dangerousimparts, manage trade in endangered species, and
control arms traffic. Such measures are not typically sanctions.

Althaugh to somewhat paradoxical effect, trade restrictions can alse be used te pry open
foreign markets. This idea grew popular in the United States in the late twentieth cenrury,

* Trade and Development Actaf 2000, Pub. L. No. 106-200, §407, 114 Stat. 251, 293. This provision is informally
krnown as “carguse]” because it calls for a periodic rotation of the sanction list. USTR, Press Release (0-41, USTR
Announces Procedures for Madifying Meagures in EC Beef and Bananas Cases (May 26, 2004) (nating that the
intent of §447 is ta induce compliance).

¥ International Finanecial Institution Advisary Comumittee, Repart {Mar. 2000}, at <http://www house.gov/
jec/imf/meltzer.hitm>.

3 Soe Edward Alden & Peter Narman, US Threatens EU with New Sanctions, Fin, TIMES, Mar, 8. 2001, at 37; Helene
Cooper, Faod Fight with Furope May Warsen, WALL ST. [, Sept. 6, 2000, at A2 (reporting plans of Clinton admin-
istration to rotate the sanctioned producis and to use 200% tariffs rather than 100% tariffs); Gary G. Yerkey, LS.
Wit Use ‘Carowsel’ Law s Leverage’ tn Open Foreign Markets, USTR Zoellick Saps, DAILY REP. FOR EXECUTIVES (BNA],
May 24, 2001, ar A-25,

* Australia—Measures Affecting [mpartation of Salmon—Recourse to Article 21.5 by Canada, WTO Dac.
WT/DS18/RW (Feh. 18, 2000). The panel found that Australia was excluding imports of chilled and frozen salmon
withowurt basing this action on a risk assessment and without using the least trade restrictive approach. This was a
dispute under the SPS Agreement.

* Communicarion fram Canada, WTQ Doc. WT/DS158/12 (July 15, 1999); Canada Drops Propesal to Retatiate
in WI'O Satmon Dispute with Australia, 17 Int’l Trade Rep. (BNA) 1250 (Aug. 10, 2000}



798 THE AMERICAN [OURNAL OF INTERNATIONAL LAW [Vol. 95:792

but the practice originated centuries ago. Indeed, Adam Smith analyzed it in his classic
study The Wealth of Nations (1776) Y

In the United States, one of the earliest laws to authorize such a reprisal was enacted in
1916 and provides that “[w]henever any country . . . shall prohibit the importation of any
article [which is] the product of the soil or industry of the United States and not injurious
to health or morals, the President shall have the power to prohibit . . . the impaortation into
the United States of similar articles” or ather articles from that country.* That law appar-
ently saw no use. Another provision, enacted in 1930, authorizes the president to impase
additonal duties on foreign countries that discriminate against U.S. commerce.* This
authority was used against Germany and Australia during the interwar period.*

Aside from the International Sugar Convention of 1902,* the first multilateral agreement
to make provision for a trade measure in response to a breach was the Cavenant of the
League of Nations. Article 16 provided that should any member of the League resort to war
in disregard of the applicable pravisions of the Cavenant, the ather members would “under-
take immediately to subject it to the severance of all trade or financial relations.”* In addi-
tien, Article 16 committed members to “mutually support one another in the financial and
economic measures which are taken under this Article, in order to minimise the loss and
inconvenience resulting from the above measures.”’

Ar the same time that the League of Nadons Covenant was written (1919), the partici-
pating governments drafted a canstitution for the International Labour Organization (ILO),
which established the first adjudicative process that could lead to a trade measure as an
instrument of enforcement.* This was (and remains) a dual process of dispute settlement
and compliance review. [t featured state-to-state dispute settlementin thatany ILO member
gavernment could initiate a complaint that another government was not ohserving an [LO
convention that both had ratified, and the ILO Governing Body could then refer this com-
plaint to a commission of inquiry.*® Yet it also featured compliance review in that the ILO
Governing Body—on its own initiative or in response to a complaint from a nongovern-
mental delegate—could call for a commission of inquiry.*®

By 1219, the idea of state-to-state arbitration was hardly novel, but in providing for inde-
pendent review within a permanent international organization, the ILO drafters tock an
innovative step. Commissions of inquiry were to be drawn from a panel of individuals with
industrial experience that were to be nominated by the governments.* When called into
being, a commission was to investigate and make findings of fact, and then recommend
steps that should be raken to address the complaint and the time within which they should

L ADAM SMITH, AN INQUIRY INTQ THE NATURE AND CAUSES OF THE WERALTH OF NATIONS, bl. IV, ch, [T, ar 295
{Kathryn Sutherland ed., Oxford Univ. Press 1998) (1776).

215 1J.58.C §75 (1994),

219 U.S.C §1338 (1994).

*Benjamin H. Williams, The Caming of Econamic Sanctions into American Practice, 37 AJIL 386, 389 (1943). Asimilar
provision in the Tariff Act of 1890 led to a treaty with Germany to remove objectionable discrimination, WILLIAM
SMITH CULBERTSON, COMMERGIAL POLICY IN WAR TIME AND AFTER 181 (1924).

“ The Sugar Convention of 1902 committed parties to impose a duty on imports of sugar fram countries using
bounties (i.e., subsidies]. The Permanent Commission, composed of delegates from the parties, was to decide
when such bounties existed and how much advantage they gave the exporting country. International Convention
Relative to Bounties on Sugar, Mar. 5, 1902, Arts. 1, 4, 7, 191 Consol. TS 56, 1902 FOReIGN RELATIONS OF THE
UNITED STATES 80. The treaty terminated in 1920. NorRMAN L. HILL, INTERNATIONAL ADMINISTRATION 242 (1931},

I LEAGUE OF NATIONS COVENANT Art. 16, para. 1.

¥ Id., para. 3.

# Treaty of Versailles, June 28, 1919, pt. XIII, 235 Cansal. TS 188.

* Id., Art. 411, paras. 1, 3. The ILO Governing Body was made up of delegates from twelve governments, the
warker group of the delegates, and the employer group. fd., Art. 363,

i, Are. 411, para. 4. The feature of the ILO in which states are represented by delegates from government,
employers, and warkers is called tripartisrm.

4, Art. 412,
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be taken.® The commission could also indicate “measures, if any, of an economic character
against a defaulting Government which it considers to be appropriate.”™ Either government
{camplaining or responding) could then appeal the matter to the Permanent Court of Inter-
national justice, which was to make the final decision on the merits and on any measures of
an economic character that other governments would be justified in taking.”* No govern-
ment was required to impose such economic measures, but any government could do so if
the defauliing government did not carry out the recommendations within the specified
time.” Should the defaulting government later contend that it had come into compliance,
it could request that a commission of inquiry verify its contention; verification would then
require the discontinuance of the “measures of an economic characrer.”

This elegant ILO procedure was underutilized.”” Very few complaints were brought until
the 1960s, and no economic measures were ever recommended. It was not until eighty-one
years later that the ILO Conference, pursuant to an amended constitutional provision, au-
thorized any measures against a government for refusing to come into compliance with an
ILO Gonvention it had ratified.”® This action occurred in 2000 when the ILO called for a
series of stepped-up political measures against Myanmar {Burma} for cantinued failure to
camply with the ILO Forced Labour Canvention (Na. 29).%

What flowered in the ILO, beginning in the first decade, were potent procedures for regu-
lar government reports and review by independent experts.® The influence of these super-
visory techniques an the human rights regime is well-known, Less well-known, however, is
the influence of the ILO’s constitutional dispute settlement provisions on the legislation
that was adopted in the trading system.

No general multilateral trade treatyincluded dispute settlement backed by trade measures
until the advent of the GATT.® But in the first half of the twentieth century, some multi-
lateral commaodity treaties did so. For instance, the Sugar Agreement of 1937 provided that
the Sugar Council could hear complaints about a party’s failure to comply, and recommend
measures to other parties “in view of the infringement.” If the council decided that other

"I, Art. 414, para. 1.

® [d., para. 2. The report was to be made public.

* Id., Arts. 415-18.

% Id., Are 419,

6 Id., At 420,

 Francis Maupain, The Settlement of Disputes Within the International Labour Office, 2] INT'LECON. L. 273, 283-84
{1999) {discussing the pre-1946 procedure and noting its one-time use); CESARE P. R, ROMANG, THE ILO SYSTEM
OF SUPERVISION AND COMPLIANCE CONTROL: A REVIEW AND LESSONS FOR MULTILATERAL ENVIRONMENTAL AGREE-
MENTS 12-14 (International Institute for Applied Systems Analysis, May 1996), et <http://www iiasa.ac.at/
Publications/Catalog/PUB_QNLINE litml-.

8 I'n Historic Vote, ILO Assembly Tightens Pressuve on Myanmar, ILO FOCUS, Summer/Fall 2000, at 1, se2 also Business
Letter to Albreght on Burma, INSIOEULS. TRADE, Jan. 5, 2001, at 8 {stating that business leaders around the world view
the ILO action as a very impartant step and ane to be taken seriously). The amended provision changed the ILO
Canstitution from pointing ta the potential use of “measures of an economic character” to the current pravision
pointing to action that the ILO Governing Body “may deem wise and expedient to secure compliance.” Compare
Treaty of Versailles, supranote 48, Art. 418, with [ILO CONST. Art. 33, at<hup:/ Fwww.ilo.org= The ILO Conference
reiains the competence to recommend measures of an economnic character, butithas not done so. SeeMaupain, supra
nate 57, at 283-85,

* International Labour Conference, 88th Sess., Agenda Item 8, Implementation of Recommendations Con-
tained in the Report of the Commission of Inquiry enditled Farced Labour in Myanmar (Burma), Appendix, Prov.
Rec. 6-4, at 21 (2000},

% Nicalas Valticos, The International Labour Organization, in THE EFFECTIVENESS OF INTERNATIONAL DECISIONS
134 (Stephen M. Schwebel ed., 1971); Nicolas Valticos, Onee More Abowt the ILO System of Superuision: In What Respect
Is It Stifl & Model? in 1 TOWARDS MORE EFFECTIVE SUPERVISION BY INTERMATIONAL ORGANIZATIONS: ESSAYS IN
HoNoUR OF HENRY G. SCHERMERS 99 (Niels Blokker & Sam Muller eds., 1994).

51 See MANLEY Q. HUDSON, INTERNATIONAL TRIBUNALS: PAST AND FUTURE 2156-17 {1944).

# International Agreement Regarding the Regulation of Production and Marketing of Sugar, May 6, 19537, Art.
44, 4 TREATIES, CONVENTIONS, INTERMATIONAL ACTS, PROTOCOLS, AND AGREEMENTS BETWEEN THE UNITED STATES
OF AMERICA AND OTHER POWERS 5599. Such a decision was to be made by a three-quarters vote.
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parties shiould prohibit the importation of sugar from the infringing country, the Agreement
pravided that this prohibition “shall nat be deemed to be contrary to any mostfavoured-
nation rights which the offending Government may enjoy.”®

In the decades since the founding of the GATT, dozens of regional trade agreements have
established dispute mechanisms.* Many of these agreemenuts provide for trade remedies analo-
gous to those available in the GATT.® Only a small part of that experience is addressed in
this article, which focuses on the WTO.

Although the League of Nations could invoke economic measures against countries that
resorted to war, and although the UN Security Council can invoke economic measures against
a country for a breach of the peace, such sanctions were imposed only three times hetween
1920 and 1990.% Since then, however, economic measures have been employed frequently.”’
The Security Council is authorized to use economic measures to enforce a decision of the
International Court of Justice, butit has notdone s0.% The authors of the GATT recognized
the potential conflict between United Nations-directed trade sanctionsand GATT rules, and
therefore pravided a GATT exception for trade measures taken in pursuance of ohligations
under the UN Charter regarding the maintenance of peace and security.® Thus, the recent
UN trade sanctions imposed on Sierra Leone regarding “conflict diamonds” do not violate
the WTQ.”

The GATT System

When drafted in 1947, the pithy dispute settlement provisions in the GATT were intended
to be replaced by a more extensive chapter in the Charter far the International Trade Orga-
nization (ITO).” Even though the charter did not enter into force, its travaux préparatoires
have often been used by panels to fill in some of the sketchy provisions of the GATT. In the
[TO Charter, the conference had the autharity ta release an injured country from obliga-
tions (or its previously granted cancessions) to any other country “ro the extentand upon
such conditions as it considers appropriate and compensatery, having regard to the benefit
which has been nullified or impaired.”™ In GATT Article XXIII:2, following an investigation
and ruling in a trade dispute, the Contracting Parties (i.e., the GATT parties acting together
as a conference of the parties) were empowered to authorize a complaining country to sus-
pend the application of such concessions ar other obligations as the Contracting Parties

 Id,

% SeeJames McCall Smith, The Pofitics of Dispute Settfement Design: Explaining Legalism. in Regional Trade Pacts, 54
INT*L ORG. 137 (2000).

5 74 at [56-57.

" GaRy CLYDE HUFBAUER, JEFFREY [. SCHOTT, & KIMBERLY ANN ELLIOTT, ECONOMIC SANCTIONS RECONSIDERED:
SUPPLEMENTAL CASE HISTORIES 2425, 3334, 285-86 (2d ed. 1390). The three cases were Paraguay/Bolivia and
[taly in the 1930s and Rhodesia in the 1950s-1970s.

“T THOMAS M. FRANGCK, FAIRNESS IN INTERNATIONAL LAW AND INSTITUTIONS 289-90 (1995); The Adverse Canse-
quences of Economic Sanctions on the Enjoyment of Human Rights, UN Doc. E/CN.4/Sub.2,/2000,/33, Annex
1 {reviewing the recent episades).

SN CHARTER ch, VIT & Art. 94; Carl-August Fleischhauer, Remarks, Compliasnce and Enforcement in the United
Netions Systens, 85 ASIL PrOC. 428, 432-33 (1991},

5 GATT Art. XXI(c).

" See Michael Littlejohns, UN Backs Dicmonds ‘Blood Trade® Measures, FIN. TTMES, July 6, 2000, at 8.

M JoHN H. JACKSON, WORLD TRADE AND THE Law OF GATT 169 (1969); see Havana Charter for the [nternational
Trade Ovganization {hereinafter ITO Charcer], ch. VIIL, raprinted in Ra] BHALA, INTERNATIONAL TRADE LAw HAND-
BOOK 83, 157 (2d ed. 2001). The ITO was designed to become a specialized organization of the United Nations,
but the ITO treaty never entered into force. Instead, the GATT, which was intended to be temparary, served as
the mode of international trade governance from 1948 ro 1994

2 ITQ Charter, supranote 71, Are. 95.3. Nullification or impairment refers ro a situation in one country that
undermines the expected benefits of the rade agreement ro another country. In the ITO, nullification o1 impair-

ment could result from a breach of the treaty, bur a breach was not essential to engender nullification or mpair-
ment 7d. Art. 93.1; JACKSON, sufranote 71, at 167-78. The GATT follows the same approach. GATT Art. XXIIL1{b).
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determined to be appropriate in the circumstances.” One difference between the treaties
is thart the ITO provision specified an action thatis “appropriate and compensatory,” while
the GATT uses the term “appropriate” without the term “compensatary.” Neither the GATT
not the ITO Charter contains the terms “retaliation” ar “sanction.”

In his study of the GATT and ITO preparatory work, John Jackson quoted one of the
drafters as explaining that “[wlhat we have really provided, in the last analysis, is not that
retaliation shall be invited or sancdons invaked, but thar a balance of interests once estab-
lished, shall be maintained.”™ Nevertheless, Jackson stated that “it was clear that the drafts-
men had in mind that {GATT] Article XXIII would play an important role in abtaining
compliance with the GATT obligations.”” He also noted that views differed on how far
Article XXIII should go—that is, whether the suspension provision should be limited to
permitting equivalence of the damage done, or should authorize action in the nature of a
“sanction.”™ Some countries, such as the members of the Arab League, opposed recourse
to sanctions.”

In his study of the IFO preparatory work, Robert Hudec pointed cut that the issue of com-
pensation versus sanctions proved to be controversial.™ A warking party agreed that even
in the case of a legal violation, the remedy should be compensatory and no more, Yet the
working party’s language was notincluded in the ITO Charter ar its annex. In Hudec’s view,
the drafters did not want to say that the offending country owed ne more than compensa-
tion because that would have suggested that the ITO obligatiens amounted merely to a duty
ta pay for damage done, rather than a duty to adhere to the rules.™ Nevertheless, the drafters
were unwilling to endorse a sanctionlike remedy.®

In a book about the ITO Charter written in 1948-1949, Clair Wilcox, a leading U S, drafter,
illustrated the dualistic role of the dispute resolution provisions, Wilcox explained that releas-
ing the complaining government from its obligations was regarded “asa method of restoring
a balance of benefits and obligations . .. . Itis nowhere described as a penalty to be impased
on members who may violate their obligations or as a sanction te insure that these obliga-
tions will be observed.” Yet Wilcox did not end his analysis there. He went on to predict:
“But even though it is not so regarded, it will operate in fact as a sanction and a penalty.”™

The historical record is unclear as to when “retaliation” hecame the common term for
denoting an action under GATT Article XXIIL.¥ “Retaliation” connotes more belligerence
than merely rebalancing the negatiated concessions. The repeated use of this descriptar in
Kenneth Dam's book an the GATT in 1970 may have popularized “retaliation™ as a GATT
principle.5* Dam explained that the act of retaliation constitutes “the heart of the GATT
enforcement system.”® Yet in using “retaliation,” Dam distinguished it from a sanction.

™ Suspension of concessians can mean raising tariffs. Note that the GATT approach is consistent with the law
of treaties, which provides for suspending a treaty in whole ar partasaresponse to a material breach of the treaty.
Vienna Convention on the Law of Treaties, opened for signature May 23, 1969, Art. 60, 1155 UNTS 331,

™ JACKSON, supra note 71, at [70-71.

™ Id at 169,

" I4. 2 169-70.

7 ALSO PRESENT AT THE CREATION: DANA WILGRESS AND THE UNITED NATIONS GONFERENCE ON TRADE AND
EMPLOYMENT AT HavaNa 145 (Michael Harced,, 1995).

" RoBERT E. HUDEC, The GATT Lagaf System: A Diplamat's Jurisprudence (1970}, in ESSAYS ON THE NATURE OF INTER-
NATIONAL TRADE Law [7, 28-30 (1999) [hereinafter HUDEC, ESsaYs].

™ Jd. at 30.

B I a0 34-35.

Bl CLAIR WILCOX, A CHARTER FOR WORLD TRADE 159 (1949) {emphasis added).

o Id.

¥ The word “retaliation” was used by the ITO negotiators. Seetext at note 74 supra. In 1952 the chairman of the
GATT Intersessional Committee used the term “retaliatory acton." 2 WTO, GUIDE TO GATT LAW AND PRACTICE
693 (1995).

8 KENNETHW. DAM, THEGATT: LAW AND INTERNATIONAL ECONOMIC ORGANIZATION 357, 359, 364, 366-67 (19703,

¥ Id. at 364
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According to Dam, the GATT’s remedy provisions “are not drawn in terms of sanctions,”
and in contrast to the Security Council, the GATT accords sanctions a “limited role.” In-
stead, the GATT’s organizing principle “is a system of reciprocal rights and obligations to
be maintained in balance.”® Dam contended that even in instances of flagrant violations of
trade rules, the role of the GATT Contracting Parties “as tribunal” was the “maintenance
of a balance of concessions and other obligations.”®

In the late 1980s, some GATT Secretariat officials floated the idea that because the Con-
tracting Parties had authority to suspend concessions “as they determine to be appropriate
in the circumstances,” the quantum of cancessions suspended need not be equivalent to the
provocation.” How the governments responded to this idea is unclear from public records.
No GATT-authorized suspensions occurred.

As the GATT martured, the word “sanction” was occasionally used by trade law experts in
reference to Article XXIIL For example, a note by the GATT Secretariat in 1965 charac-
terized withdrawing concessions under Article XXIII as “the final sanction.”® That same
year, Gerard Curzon wrote that the GATT had once permitted the Netherlands to apply
“sanctions” against the United States.® In 1969 Jackson described Article XXI1I as a “sanc-
tioning procedure.”” In 1975 Eric Wyndham-White explained that “[t]he contractual nature
of GATT determines the nature of its provisions for enforcement and sanctions.”™ In 1984
Guy de Lacharriére stated that the GATT had once permitted the Netherlands to impaose
a “sanction” on the United States.* And in 1995 Abram and Antonia Handler Chayes sug-
gested that GATT Article XXIII provides “true retaliatory sanctions.””

Nevertheless, GATT specialists typically avoided using the Sword.® The standard por-
trayal of Article XXIII was as a rebalancing of concessions after one government throws
them out of kilter. I call this the “rebalancing paradigm.”

The rebalancing paradigm can be seen in the GATT Agreement on Technical Barriers to
Trade, concluded in 1979. Under the dispute settlement provisions of that Agreement, when
agovernment failed to implementa panel's recommendation, the Committee on Technical
Barriers to Trade could “authorize the suspension of the application of obligations . . . in
order to restore mutual economic advantage and balance of rights and obligations."

One reason why the rebalancing paradigm held on so long was that no GATT-autharized
action under Arricle XXIII was ever taken. The GATT Contracting Parties approved an
Article XXIII:2 suspension only once, back in 1952, when the Netherlands obtained authority
to impose a wheat flour quota on the United States. The Netherlands, however, did not do
s0.% Thus, Clair Wilcox's prescient staternent that a suspensive measure would operate as
a sanction never got tested before the advent of the WTQ.¥

8 Jd, ar 352,

 Jd.

a8 Id.

¥ GUIDE TO GATT Law AND PRACTICE, sufrra nate 83, at §98-99; see GATT Axe. XXIII:2.

" GUIDE TQ GATT LAW AND PRACTICE, supra note 83, at 682,

" GERARD CURZON, MULTILATERAL COMMERCIAL DIPLOMACY 43 (1965).

* TACKSON, supranote 71, at 763; see afso JOHN H. JAGKSON, THE WORLD TRADING SySTEM 110 (MIT Press 1992)
(1989} (noting that the GATT operates mastly without sanctions).

" Eric Wyndharm-White, Negatiations in. Prospect, in TOWARD A NEW WORLD TRADE POLIGY: THE MAIDENHEAD
PAPERS 321, 329 (C. Fred Pergsten ed., 1975).

" Guy de Lacharriére, The Settlement of Disputes Between Contracting Parties to the General Agreement 7-8
{1984} (unpublished manuscript, on file with author).

% ABRAM CHAYES & ANTONIA HANDLER CHAVES, THE NEW SOVEREIGNTY 30 (1995),

4 JACKSON, supra note 71, at 166 (noting that the term “sanction” is usnally avoided).

" Agreement on Technical Barriers to Trade, Apr. 12, 1979, Arc. 14.91, 31 UST 405, 1186 UNTS 2746,

B GATT ar GABB? The Future Design, of the General Agreement on Tariffs and Trade, in HUDEC, ESSAYS, supranote 78,
at 77, 101 1.45; Letter to John D. Wickham from J. M. Pasta, Ducch Ministry of Economic Affairs (Aug. 3, 1995)
{on file with author).

' See text at note 82 supra.
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The WTO System

The GATT dispute settlement system was completely renavated in the WTO. Defending
governments last their power to block both the formation of dispute panels and the adop-
tion of panel reports. The establishment of the Appellate Body made the systemn more judi-
cial. At the WT'('s founding conference in Marrakesh, the trade ministers commended them-
selves for “the stronger and clearer legal framework they have adopted for the conduct of
international trade, including a more effective and reliable dispute settlement mechanism.”*

The political flexibility exhibited in GATT Article XXI1I was eliminated in the DSU.' The
GATT provided that the Contracting Parties “may” authorize suspension of concessions if
the circumstances were “serious” enough, and insofar as they determined it tc be “appro-
priate.”' By cantrast, the DSU states thatafter the time periods for certain procedureshave
elapsed, the DSB “shallgrant authorization to suspend concessions or other obligations.™""
In addition to being mandatory, the new pracedures remove the discretion to resist a sus-
pension in inappropriate or nenserious situations. The authorized level of such a suspension
under the DSU is to be made “equivalent to the level of the nullification or impairment.™#
This remedy is prospective and does not provide for restitution for past injury.'®

Another importantalteration to the GATT was the change in paradigm from rebalancing
to trade sanction. This change was notlegislated explicitly. Indeed, the key phrase “suspend
... concessions or other obligations” in GATT Article XXIII:2 is the same phrase as appears
in DSU Article 22.6. Nevertheless, despite the symmetry between these provisions, the trad-
ing systern has changed significantly. In the WTO, the suspension action has an externally
directed purpose. By contrast, in the GATT rebalancing paradigm, the suspension had an
internally directed purpase, namely to re-equilibrate the balance of concessions,

To support my thesis that an important change has occurred, I will offer several argu-
ments drawn from treaty text, case law, state practice, and public discourse. A textual com-
parison of the DSU and the GATT shows a refinement in the purpose of a suspension of
concessions. The case law of DSU Article 22 confirms that this remedy seeks to induce com-
pliance. The state practice of the “sender” country shows aggressive hehavior probably not
contemplated by the GATT’s drafters.'® In the three Article 22 actions taken so far, the com-
plaining governments have imposed 100 percent ad valorem tariffs. My final argument s that
WTO remedies are trade sanctions because that is how infermed observers perceive them.
The reason why so many peaple call suspension a “sanction” is that it operates as a sanction.

Perusal of the DSU treaty language demaonstrates a change in orientation from the GATT.'”?
The DSU process seeks “full implementation” and “compliance.”® DSU Article 22.8 states
that suspension actions “shall be temporary and shall only be applied until such time as the

1% Marrakesh Declaration, in WORLD TRADE ORGANIZATION, suprae nate 3, at iii, para. 1.

Wl g gengrally Cherise M. Valles & Brendan P. McGivern, The Right to Retaliaie Under the WTQO Agreement, |.
WoRLD TRADE, Apr. 2000, at 63 (discussing the DSU rules}.

M2 GATT Art. ¥XI11:2 (emphasis added).

M DS Are. 22.6 (emphasis added). The DSB acts unless there is a consensus to reject the request.

W f, Are. 22.4. The level is calculated by arbitratars who determine how much trade with the defending
country is being impaired because of the breach of WTO law.

1% Pauwelyn, supranote 1, at 339 {suggesting that the WTO Agreements provide for lessin this respect than the
Statute of the International Court of Justice does).

"% In the literature on sanctions, the “sender” state impases the sanction on the “target” state. Daniel W,
Drezner, Bargaining, Enforcement, and Multilateral Sanctions: When Is Cooperation Counterproductive? 54 INT'L ORG.
73,75 (2004).

" Similar developments accurred in regianal organizations at the same time. During the Uruguay Round
negatiations, the Southern Common Market approved a Pratocol for the Solution of Controversies, which pro-
vides for a suspension of concessions and notes that it “should tend to lead to compliance.” Mercasur Protacol
of Brasilia for the Solution of Controversies, Decision [ /91, Arc. 23 (Dec. 17, 1991), af<http: / /wwiw.sice.oas.arg/
trade /mrcsrs/ decisions/ANGL9]e.asp>.

Y8 DSU Ares. 21.1,22.1, 222,
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measure found to be inconsistent with a covered agreement has been removed.”'™ DSU
Article 23.2(c} states that suspension actions are “in response to the failure of the Member
concerned to implement the recommendations and rulings” within a reasonable period of
time. DSU Article 21.3 provides for setting a “reasonable period of time” for compliance.'®
The tenor of these provisions is that a suspension operates to drive compliance.

The GATT utilized the same remedial instrument, yet in a different context. Under the
GATT (1947}, the suspension of “concessions or other obligations” was a self-satisfying solu-
tioni to the commercial problem. GATT Article XXIII provided for recommendations or rul-
ings in a dispute, but did not explicitly link their issuance to whether the defending gov-
ernment had implemented the recommendarion or removed the offending measure.'"' This
GATT rule has now been superseded by the DSUL

Some WTO arbitrators expounding DSU Article 22 have held that its raticnale is to induce
compliance. {The role of the arbitrator is to approve or medify the complaining country’s
propasal for retaliation.''®) In Bananas (United States), the arbitrators stated, “We agree
with the United States that this temporarynature [of countermeasures)] indicates that it is the
purpose of countermeasures to induce compliance.”" In Bananas (Ecuador), the arbitrators
observed that the “desired result” of suspension is “to induce compliance” and to do so, the
complaining governments may seek suspension that is “strong” and “powerful.”'* When a
trade measure is used against a country ro change its behavior toward conformity with inter-
national obligations, that is properly called a “sanction.”!

The role of trade remedies was also addressed in an adjudication under the Agreement
on Subsidies and Countervailing Measures. The SCM Agreement provides that the DSB may
authorize “appropriate countermeasures” when a government fajls to follow the DSB’s
recommendation to withdraw a subsidy thar violates SCM rules.'® Such countermeasures
would substitute for a suspension of concessions pursuant to the DSU.""” In the Brazil Aircraft
subsidy dispute, the arbitrators declared that an appropriate countermeasure “effactively in-
duces compliance.”® In reaching this conclusion, the arbitrators referred to the draft ar-
ticles on state responsibility, which declare that countermeasures can be used against a state
that has committed 2 wrongful act in order “to induce” it to comply with its international
obligations.'

The arbitrators’ decision also reflected the externally directed role of countermeasures
in holding that SCM countermeasures need not be based on the level of “nullification or
impairment.”™ Thus, the arbitrarors delinked the remedy from the amount of the trade
injury, and implicitly abandoned rebalancing as the basis for setting the remedy. Instead,

1 DSU Article 22.1 makes the same point.

" If the disputing parties cannot agree, then arbitration is used.

U} See GATT Arc XXIIL The ITO Charter did not make this linkage, either. See ITO Charter, supranate 71, Arts.
943, 95,3,

M2 DSU Arts. 92.6, 22.7

MWIEC-U.S. Article 22 Decision, supranate 21, para. 6.3. The arbitrators added that the DSU could not be read
to justify countermeasures of a punitive natare. Jd.

'** EC-Ecuador Article 22 Decision, supira note 23, paras. 72, 76.

'3 See supra note 15. Note that nat all trade measures that government A might apply to the imports of country
HBare sanctians. [f A bans impaorts of diseased meat, A is not necessarily trying to change the hehavior of B. Ais just
keeping out the meat. Of caurse, B might respond by enacting tougher meat safety laws, but that would not turn
the impaore ban into a sanction. A typical sanction bans an mpaorec unrelated o the underlying dispuce. Thus, if A
bans the importation of elephant ivory taken in the wild, chat should not be considered a sanction because the
tvory is related to the goal of elephant conservation.

HE SCM Arts. £.10, 7.9. Footnate 9 to Article 4.10 states that the term “countermeasure” is not meant to allow
countermeasures that are “disproportionate.”

U7 See DSIT Art. 1.2,

118 Brazil-Canada Article 22 Decision, supra note 31, paras. 3.44-5.45.

9 14, para. 3.44 {referring o draft Art. 47, supra note 9, now renumbered as draft Art. 50).

™ 4., paras. 3.48, 3.54, 3.57, 3.59.
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they permitted a countermeasure that would equal the amaount of the subsidy so as to
induce compliance.'®

Thaose who are skeptical about my thesis could point to the Airgraftarbitrators’ statement
that the approved countermeasures are notintended to be “punitive” or “to sanction” the non-
complying state.'® But by “sanction,” the arbitrators had in mind “an additional dimension”
beyond what is used to ensure that the state in breach brings its practices into conformity.'**
That element of the arbitral decision, however, does not refute my thesis because the arbi-
trators intended Canada to use a trade measure to put pressure on Brazil to conform.

Atleast one WT'O panel has used the term “sanction.” In United States—Import Measures on
Certain Products from the European Communtties, the pane] referred to the U.S. action in the
Bananas dispute as “trade sanctions.”™* Taking note of the DSU provision requiring WTO
members to abide by DSU rules when they “seek the redress of a violation of obligations,”
the panel characterized a DSU Article 22 measure as “essentially retaliatory in nature.”*
Nevertheless, since this panel did not make an explicitconnection between sanctioning and
inducing compliance, it may have used the term “sanction” differently than I do.

The third justification for the thesis that rebalancing has given way te sanctioning is the
practice of the governments that have imposed measures under DSU Article 22, Both the
United States and Canada are using 100 percent ad valorem: tariffs intended to be prohibi-
tive. Yet imposing such a high tariff is unlikely to be a suspension of an actual trade con-
cession given in the past, For example, in the United States nane of the products hitin the
Bananas and Hormones cases had a pre-GATT rariff level anywhere near 100 percent, so the
1.5, measures did not reinstate a tariff lowered through GATT negotiations with European
countries.!® Of course, such a huge tariff increase is permitted under DSU rules because
a suspensicen can undo “other [trade] obligations” as well as “concessions.”™?*

In contemporary discourse about WT'CQ) dispute settlement, government officials, jour-
nalists, internarional trade law scholars, and practitioners commaonly refer to DSU Article
22 as providing a “sanction.” Consider these examples:

In addition, the new WTO system will make the imposition of costly trade sanctions on

recaleitrant defendants virtually automatic.
Richard Shell, 1995

The much more stringent dispute settlement procedure of the WT'O ensures compli-
ance—that is, withdrawal of the measure—in the case of a positive finding or sanctions

for noncompliance . . ..
Sylvia Ostry, 19971

. fd., paras. 3.49, 3.51, 3.54, 3.57, 3.58, 3.60. The premise of rebalancing is that if Brazil reduces the value of
market access by §x, then Canada responds by reducing market access by the same $x What the Aircrgfiarbicracors
said was that if Brazil promotes its production and sales of aireraft to the entire world thraugh a subsidy of $x, then
Ganada is entitled to block $xwarth of imports from Brazil.

122 I4., para. 3.55.

123 [d-

% United States—Import Measures on Certain Products from the European Communicies, WTO Dac. WT/
DS165/R, paras. 5.13, 6.106 ( July 17, 2000).

%8 Jd., paras. 6.21-6.23 (referring to DSU Art. 23.1}. A footnate discusses the definition of “retaliation.” /4., para.
6.23 n. 100,

' Authar’s own tabulations.

127 Sge DSU Art. 22.2. A simple tariff suspension would raise the taviff back to what it was before the tariff
negotiation. The WTQ Agreements, however, permit mare than such a simple suspension. A retaliating govern-
ment may raise tariffs as high as it wants, In contrast, some ather treaties put a ceiling on the suspension of con-
cessions, Far example, the North American Agreement on Environmental Cooperation states thac the suspension.
of a concession cannatintraduce a higher tariff than existed at the commencement of the North American Free
Trade Agreemenc. North American Agreement on Environmental Cooperation, Sept. 14, 1993, Can.-Mex 1.5,
Art. 24, Annex 36B, para. 1, 32 ILM 1480 (1993},

'8 G. Richard Shell, Trade Legalism and International Relations Theory: An Analysis of the World Trade Organization,
44 DUKE L.]. §29, 901 {1995},

1% Sy1 vTA QSTRY, THE POST-COLD WaR TRADING SYSTEM 183 (1997,
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Unlike the WTO, at present the WIPO [World Intellectual Property Organization] has
no effective and deterrent dispute settlement mechanism; it is therefore only a norm-
setting hody, while the WTO is also a judicial body competent te impose sanctions for
breach of norms laid down in its Agreement.

R.V. Vaidyanatha Ayyar, 1998

[The DSU] gave complaining parties an automatic right to impaose retaliatory trade
sanctions in cases where the defendant gavernment failed to comply with legal rulings.
Robert Hudec, 1999

A WTO Member can now be forced to change its domestic policies and become the
object of econamic sanctions, if the WT'O adjudicating bodies uphaold the request of
another Member.

Gabrielle Marceaw and Peter N. Pedersen, 1999'%2

China’s commitments will be enforceable through WT'O dispute setilement for the first
time. In no previous trade agreement has China agreed to subject its decisions to im-
partial review, and ultimately imposition of sanctions if necessary—and China will not
be able to black panel decisions.

White House Fact Sheet, 2000'%

The ultimate cost of disregarding WI'Q pronouncements is retaliatory sanctions thar,
if pressed far enough, can amount to economic ostracization.
Paul Stephan, 2000™*

The WTO has an elaborate system of adjudication and sanctions in order to enforce

trade norms.
Christopher McCrudden and Anne Dawies, 2000 '

[f Thailand, say, fails to stamp out counterfeit Louis Vuitton handbags and pirated Viagra,
France and the United States can seek WT'O approval to retaliate by impasing trade
sanctions.

The Economist, 20001

If the defendant member refuses to either change its out-of-conformity law or offer
acceptable compensation, then under WT'O rules the plaintiff member can impose trade

sanctions against the offending member.
Cato Institute, 2000

The WTO is unique in combining a set of binding rules with a powerful mechanism for
dispute settlement and the possibility of imposing economic sanctions to enforce com-
pliance.

International Institute for Sustainable Development, 2000™

We have a [WTO] dispute settlement system which provides for sanctions in the case

of nancompliance.
European Commissioner for Trade Pascal Lamy, 2000

1 R V. Vajdyanatha Ayyar, fnterest or Right? The Pracess and Politics of a Diplomatic Canference an Copyright, 1 ].
WORLD INTELL. PROP. 3, 35 (1998).

! Robert E. Hudec, The New WTO Disprute Settlement Procedure: An Ouervtens of the First Three Years, § MINN. ].
GLOBALTRADE 1, 3 (1999). Hudec characterizes the retaliatory power under the GATT as a sancton, too. fd ar6 n.8.

'*2 Gabrielle Marceau & Peter N. Pedersen, fs the WTO Open and Transparent? | WORLD TRADE, Feb. 1999, at b, 44.

% White House Fact Sheet an Enfarcement of the U.S.-China Accession Deal (Mar. 8, 2000),

‘% Paul B. Stephan, Sheviff or Prisoner? The United States and the World Trade Organdzation, 1 CHYL . TNT'LL. 49, 66 (2000).

' Christopher McCrudden & Anne Davies, A Perspective on Trade and Labor Rights, 3]. INT'LECON. L. 43,57 (2000).

1% The Standard Question, ECONQMIST, Jan. 15, 2000, at 79, 79.

Y7 William H. Lash IIT & Daniel T. Griswold, WO Repart Card II: An Exercise or Survender of U.S. Sovergignty? 4
{(May 2000), Cato Instirute Briefing Paper, at <http:/ /www.cato.orgs.

13 Jneernational Institute for Sustainable Development, Statement on Trade and Sustainable Development (Oct.
20000, at <hup:/ /www. lisd.org/trade /default hons.

' Daniel Pruzin, Lamy Says EU Will Pursus Sanctions If the WTO Rules Against U8, on FSC Dispute, DAILY REP. FOR
EXECUTIVES (BNA}, Nov. 22, 2000, at G-3.
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The agreementcreating the WT'O explicitly authaorizes the use of trade sanctions, called
“suspension of concessions,” to enforce decisions of panels established under the WTO
to resalve disputes regarding alleged breaches of GATT obligations. Hence, the WTO
itself adopts the principle of using coercion to achieve trade goals.

David Driesen, 2001

Nowadays, . . . commercial interests are no loenger alone in recognizing what they can
gain by employing WTO-autherized sanctions against imports, A rich assortment of
activists have realized the potential value of the WI'(Q'’s enforcement mechanisms for
their own varied purposes.

Martin Wolf, 2001

Anaother weakness of the WT'O disputes process is that retaliation, through trade sanc-
tions, has increasingly hecome the response of first resert to non-compliance.
Guy de fonguizres, 2001
Perhaps all these commentators have misspaken. Yet it is doubtful that so many observers,
across such a wide political spectrum, could get it wrong.

This ordinary usage reflects the new reality of international trade law. The WT'O does not
contain sanctions merely because so many people say that it does. Rather, these people see
the sanction because it is embedded in the WTO process.

A final point on ordinary usage is that “sanction™ has now become part of the WTO lexi-
con. The WTO Web site describes a “trade sanction” as the “conventional form of penalty”
in the WT'O." WTO Director-General Mike Moore has written, in regard to Benanas and
Hormaones, thar “[t]tis regrettable thatsome of these complex cases did not find a satisfactory
outcome by the end of the time-period foreseen for implementation of the Dispute Settle-
ment Body’s recommendations, thus leading to authorizations to impose commercial sanc-
tions.” #Recently, the secretariats of the WTO and the UN Environment Programme (UNEP)
jointly authored a note comparing compliance and dispute settlement provisions in the
WTO with those in multilateral environmental agreements.'® In describing the DSU Article
22 process, the note explains that “[g]enerally, the sanctions should be imposed in the same
sector as the dispute.™*

The most remarkable feature of the transformation from GATT rebalancing to WTO
sanction is that at no point did gavernments make a decided mave from one paradigm to
the ather. It just happened threugh the application of WTO law. Although some govern-
ments and commentators may deny thar a change has occurred, the evidence seems over-
whelming that it has. It is time to draw conclusions from that evidence. To quate Hans J.
Meorgenthau, the “science” of international law must be able to revise “the traditional pat-
tern of assumptions, concepts and devices” by looking at “the rules of international law as
they are actually applied.”*

In summary, my thesis is that although the remedy of suspending “concessions or other
obligations” is the same in both the GATT and the WTO, the function of the remedy has

' David M. Driesen, What f5 Free Trade?: The Real Issue Lusking Behind the Trads and Environment Debate, 41 VA,
J-INT'L L. 279, 303 (2001 {citations omitted).

Y Martin Waolf, What the World Needs from the Multilateral Trading System, in THE ROLE OF THE WORLD TRADE
ORGANIZATION [N GLOBAL GOVERNANCE 183, 195 (Gary P. Sampson ed., 2001).

' Guy de Jonquiéres, How Can Transatlantic Trade Disputes Be Avoided? in RESOLVING AND PREVENTING US-EU
TRADE DHSPUTES, supre note 16, ac 33, 42.

149 Seteting Disputes: The WTO's ‘Most Individual Contribution,” at<http:/ /www.wto.org/english /thewta_e fwhats_e/
tif_e/displ_e.htm> (visited CGer. 17, 2001).

" Mike Moare, The WT0O, Locking Ahead, 24 FORDHAM INT'LL]. 1, 3 (2000},

Y WTO & UNEP Secretariaty, Gompliance and Dispute Settlement Provisions in the WTQ and in Multilateral
Environmental Agreements, WT'Q Dae. WI/CTE/W/191 (20013,

1 Jd., para. 136,

" Hans |. Morgenthau, Pasitivism, Functionalism, and International Law, 34 AJIL 260, 261 {1940).
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changed from the original conception. In the original GATT, the Article XXIII trade mea-
sure was intended to rebalance.'® In the WTO, the DSU Article 22 trade measure is in-
tended to induce compliance. This alteration in function can be explained by the different
legal structure of the DSU vis-3-vis the GATT. Yet some of the explanation is simply that the
Article 22 measure is being used and the GATT Article XXIII measure was never used. Clair
Wilcox’s prediction thata rebalancing measure would operate asa sanction has hit the mark
fifty years later.!*?

My thesis can be criticized from two perspectives. One view holds that nothing has changed
from the GATT 1o the WT'O, and that the GATT always included a sanction. The other view
maintains that nothing has changed, and that neither the GATT nor the WT'O employs a
sanction. As demonstrated in part II, both of these objections miss the significant trans-
farmation that has aceurred.

Ironically, the WT'O has now achieved a sanction-based dispute resolution system similar
to the ane intended for the ILO in 1919, but never embraced because of its poor fit to the
ILO's cooperative mission. Coercive sanctions were seen as contradicting the basic norm of
the ILO, which is that raising labor standards is in every country's own interest. In the next
part of this article, I consider whether trade sanctions are a good fit for the WTQ's mission.

II1. APPRAISING WTO TRADE SANCTIONS

An appraisal of WTO trade sanctions should address several questions. Are such sanctions
effective? Do they sirengthen the WT'O or weaken ir? What is the economic impact of sanc-
tions on target and sender nations? How do sanctions affect international law outside the
WTO? Part ITI will actempt to address these questions in a preliminary way.

Effectiveness of Sanctions

Determining whether a trade sanction is effective requires specification of its objectives. In
international trade policy, however, motives are often mixed. The important tension between
inducing compliance and rebalancing has already been noted. Other objectives can include
satisfying a domestic interest group and giving credence to future threats of sanctions.

The initfal question to consider is whether WTO wade sanctions succeed in inducing
compliance. To date, full compliance has not occurred in either Bananas or Hormones ™™ In
Bananas, the European Communities agreed thirteen months after being sanctioned to
adopt a tariff-only system in 2006, and in the interim to introduce a system of managed
trade acceptable to the Bush administration. Yet these measures do notachieve compliance
since the EC will need a waiver from the WTO. In Hormones, the EC has budged even less,
except insofar as it is undertaking new risk assessments in line with WI'O requirements.
Consequently, in the two disputes where sanctions were employed, they have not signifi-
cantly promoted compliance.

18 But seetext at note 75 supre ( Jackson analysis).

M* Ses text at nate 82 supra.

"0 Judging compliance issomewhatsubjective hecause few WTO disputes end in an authoritative determination
of whether compliance has accurred. Tnsome cases where violations have been found, the dispure hasended when
the defendant government takes action to caomply, and the plaintff government drops the matter. The U.S. Gasoling
case, supranore 10, is an example. U.5. Meets WT'O Deadling on Fuel Regulation; Foreign Refiners Can Get Individual
Baselings, 20 Int’l Env't Rep. (BNA) 838 (Sept. 3, 1997}, In other cases, the dispute has ended in settlement with
na formal review of how much compliance exists. Canada—Certain Measures Concerning Periodicals, WT'O Dac.
WT,/DS31/R (Mar. 14, 1997}, is an example. Rossella Brevetti & Peter Menyasz, Averting Cultural Trade War, U.S.,
Canada Settle Long Feud over Split-Run Magazines, DAILYREP. FOR EXECUTIVES (BNA), May 27, 1999, at A-32. In a few
cases, the compliance review panel made a determination that the aliegation of noncompliance was nat praven.
The Canada Ciwilian Aéreraft case is an example. Canada—Measures Affecting the Expart of Civilian Aireraft—
Recourse by Brazil ta Article 21.5 of the DSU, WTO Doc. WT/DS70/AB/RW { July 21, 2000).
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Nevertheless, one should not draw too negative a conclusion from Hormones and Bananas.
Although every WT'O dispute poses difficult issues, these two cases involved deep-seated pol-
icy choices by the EC on health, culture, and historical trade preferences. Moreover, the EC
is less dependent on export trade than the typical WI'O member government. Thus, these
cases may he unrepresentative of the diversity of disputes an which sanctions might be tested.

Looking only at the use of sanctions constitutes too narrow an assessment. A better test is
whether the threat of WI'O sanctions promotes compliance so that the sanctions do not have
to be imposed. In a few WTO cases, the threatof impending sanctions seems to have brought
scofflaw governments into line. Such negative reinfarcement occurred in the Australia Salmon
dispute, for example, where Australia reached a settlement with Canada thatlargely corrected
the vialations found by the panels." The U.S. Foreign Sales Corporations dispute maybe another
episode where a threat worked.' The U.S. Congress passed a freestanding tax bill via a sus-
pension of the rules in the House, unanimous consent in the Senate, and another rule sus-
pension in the House. The fina] action occurred three days before the deadline set by the
EC for when it would request an Article 22 measure from the DSB. Congress watchers agree
thar this streamlined handling of tax legislation, in a year when no other significant tax legis-
lation was signed into law, would never have taken place without the threat from Europe.

Locking enly at the connection between sanctions and compliance may alsa be toa nar-
row. Although the DSU points to the goal of “compliance,” its title reflects the sometimes
competing objective of “settlement of disputes.”™™ Moreover, the settlement objective is
endorsed in the DSU in a variety of ways.'** Thus, an appraisal might give the WTO credit
when sanctions help promote settlement.

After only a few episades, it is too soon to judge the efficacy of WTO trade sanctions in
inducing compliance. It may be that sanctions will prove effective in certain situations, Gther
than the Bananas and Hormones cases, there are no instances of obvious defiance of a DSB
recommendation thata government bring its policiesinto compliance. At present, then, the
efficacy of sanctions should not be a deciding factor in appraising the trade sanction tool.

Impact on the WI'Q

A more important point to evaluate is how sanctions affect the WTO, Giving the WTO sanc
tioning authority has improved its stature among international organizations and governments.
Had these teeth not heen implanted, few would call the organization the “powerful WT'O,”
as it is often referred to today.' The possibility of WTO sanctions is welcomed as a way of
making trade rules “enforceable.”™*® Nevertheless, these institutional pluses for the WTO
may be outweighed by several negatives,

8! Trgde War unith Australia Averted, VANCOUVER SUN, May 17, 2000, at D3. The Australia-Canada Salman dispute,
supra note 39, was about an Australian sanitary regulation that prevented the importation of uncoaked salman
allegedly carrying harmful pathogens. Canada sought WT'O approval for retaliation in July 1999,

192 1.8, Cone. REC. H7428 {daily ed. Sept. 12, 2000} (warning by the chairman of the Ways and Means Com-
mittee thatsanctions would ensue if Congress did notchange U.S. tax law); U.S. Treasury, Press Release L5-1018,
Statement by Treasury Deputy Secretary Stuart E. Eizenstat (Nov. 14, 2000) (stating that the pending “legisladion
is absolutely essential to avoiding the petentdal imposition by the European Union of significant sanctions on
American industries and tosatisfying the United States’ obligationsin the WT'O"); 1S, Cangress Approves Expart Tax
Bill to Aveid E UL Sanctions, Deutsche Presse-Agentur, Nov. 14, 2000, LEXIS, News Library.

M DSU Are. 21.1 {noting that prempt compliance with rulings of the D3B is essential in order to ensure resolu-
tion of disputes), Art. 22.2 (using the terms “compliarnce” and “camply”).

1 DSU Are. 3.3 {promptsettlement), Art. 3.4 (satisfactorysectlement), Art. 3.6 (mutually agreed solutions), Are.
3.7 (positive solution), Art. 12.7 {reporting on settlement), Art. 22.8 (mutally satisfactory solution). DSU Art. 8.7
suggests that a mutually acceptable solution should be consistent with WTO Agreements.

'%* Qn May 17, 2001, the LEXIS News Library showed 246 entries for “powerful® WTO.

16 Miquel Montana i Mora, A GATT with Teeth: Law Wins guer Politics in the Resolution of International Trade Dis-
putes, 31 COLUM. ]. TRANSNAT'L L. 108 (1993); Jonathan C. Spierer, Dispute Settlement Understanding: Develaping a
Firm Foundation for Implementation of the Warld Trade Organization, 22 SUFFOLE TRANSNAT'L L. REV. 63, 103 (1998)
{noting that the DSU adds teeth to the GATT and makes the rules enforceable).
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In approving trade sanctions for commercial purposes, the WI'Q subverts the goal of open
trade by allowing governments to ban trade in response to violations by others. International
agencies do not generally sponsor actions that contradict the agency’s purpose.'™ For ex-
ample, the World Health Organization does not authorize spreading viruses to countries
thatdonotcooperate in international health efforts. The World Intellectual Property Orga-
nization dees not fight piracy with piracy. Hence, the WI'Q's endorsement of a trade restric-
tion to promote free trade seems bhizarre.

Of course, this line of reasoning assumes that the purpose of the WT'Q is to promote free
and open trade, but that is only partially true. The preamble to the Marrakesh Agreement
establishing the WTO points to the objective of “entering into reciprocal and mutually
advantagecus arrangements directed to the substantial reduction of tariffs and other bar-
riers to trade.”" This objective is noteworthy for what it does not say; it does not condemn tar-
iffs and other barriers. Instead, it suggests that governments cooperate to reduce rariffs and
other barriers, but only when such liberalization is “reciprocal and mutually advantageous.”

While all treaties manifest some reciprocity among parties, the trading system is different
in making reciprocity the central shared value. Every commitment is contingent. By contrast,
the typical multilateral treaty includes a set of normative commitments that are not selec-
tively retracted in response to nancompliance. For example, human rights and humanitar-
ian treaties do not provide authorization to abuse nationals from countries whose govern-
ments do not respect human rights or humanitarian norms.'™

Anaother negative feature of WI'Q sanctions is that they encourage trade discrimination.
An econamic sanction is perforce discriminatory against the country being sanctioned.'®
Yetitis one thing to use a blunt sanction on a scofflaw, and another to single out particular
companies or subnational governments. It is unclear whether the U.S. government's trade
strike in Bananas or Hormenes targeted companies. The U.S. actions did target specific EC
member states, however, with the intent of influencing internal Community decision mak-
ing.'s! In Hormones, the United States varied the countries for several products on the sanc-
tion list; none of the import bans is EC-wide.'*?

Still another problem with sanctions is that trade restrictions viclate human rights in
hoth importing and exporting countries.”® The freedom to engage in voluntary commercial

'“"Here is one anomaly: Under the Warld Heritage Convention, a site can be removed from the international

list if a government violates its commitments to protect the site. Operational Guidelines for the World Heritage
Convention, para. 46 (Dec. 1998), gz<http:/ /www.unesca.org/whe>; Ridiger Wollfrum, Means af Ensuring Compli-
ance with and Enforcement of nternational Envirenmental Law, 272 RECUEIL DES COURS 25, 57 (1999}, Nevertheless,
the World Heritage Committee does not encourage additional descruction.

P WTOQ Agreement pmbl.

'™ See Oscar Schachter, United Nations Law, 88 AJIL 1, 15 {1994) (suggesting that reprisals cannot include
reciprocal acts such as denying human rights because the offending state did so); Bruno Simma, Self-Contained
Regimes, 1985 NETH. Y.B. INT'L L. 111, 131, 134 (noting that countermeasures in the human rights regime must
not be reciprocal in the sense that they would affect other human rights ohligations).

1% DSU Art. 3.7 states that the suspension of concessions or other obligations is to be discriminatory.

18U ELT Unlikely ta Lift Beef Hormane Ban; UL S. Set ta Retatiate, INSIDE U.S. TRADE, July 23, 1999, at 9-10 {quoting a
U.S. trade official as saying that the United States targeted its retaliation againstFrance, Germany, Italy, and Den-
mark because they have the largest voices in the EC). In the past, the EC has also considered targeted trade
sanctions. A formerlegal adviser to the European Commission has noted thatin the GATT Superfund dispute with
the United States, the Commission drafted a retaliation list with many products produced in Texas in order to
discomfit Sen. Lloyd Bentsen. Kuyper, supra note 10, at 255,

1% [mplementation of WT'O Recommendations Concerning EC-—Measures Concerning Meat and Meat Products
{(Hormones), 64 Fed. Reg. 40,638-41 (July 27, 1999). Resort to this same practice occurred in Ecuador’s dispute
against the European Communities regarding bananas. Ecuador exempted the Netherlands and Denmark from
the request for a suspension of concessions.

'Y Mare Lacey, Bush Declaves Freer Trade a Maoval Issue; Chides Critics, NY. TIMES, May 8, 2001, at A7; Robert W.
McGee, Trade Enbargoes, Sanctions and Blockades—Some Ouerlooked Human Rights Isues, [ WORLD TRADE, Aug. 1998,
at 139, 143 (noting that the correct approach to trade policy is to be found in rights theory, noc utilitarian apaly-
sis). Trading is not an absolute right, of course. [t may come inte confliet with ather public goals.
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intercourse is a basic human right.'%* Yet at every point in its compliance pracess, the WTO
fails to consider how sanctions hurt innocent economic actors in both the sender state and
the target state. Because trade sanctions are a blunt instcrument, they are likely to cause col-
lateral damage to innocentvictims.'® In 2000 European victims of U.S. sanctions in Banands
sued the European Union for damages.'® This lawsuit is not expected to succeed.'”

The WTO's willingness to apprave trade sanctions is in tension with the economic reality
that it is people who trade, not states.'® If states did all the trading, then there would be no
normative problem in approving a state’s request for a trade sanction under DSU Article 22
in response to a violation by a trading partner. When it is individuals who trade, however, a
WTQ approval of a trade sanction interferes with voluntary consensual arrangements of indi-
viduals on both sides of the transaction who may want to complete an exchange without re-
gard to whether their governments are obeying WTO rules. Such an acion by the WI'O stands
apart from everything else the WTO does and from its focus on mutually gainful trade.

Defenders of a sanction may seek to legitimize such WTO action by arguing that when the
complaining government asks for a trade sanction, it is speaking for its citizens, and when
a defending government fails to comply with WTO rules, it is speaking for its citizens. Those
contentions may be true to some extent, even though the WTO does not require its members
to be democratic. But the consumer victimized by a WT'O-approved sanction is likely fo feel
that no one in the WT'O is voicing her concerns.

Imposing trade sanctions against nancompliance is out of step with the emerging doctrine
thatinternational trade law respands not only ta the needs of states but also to those of indi-
viduals. An important exposition of this dactrine came in the judgment of the WI'O panel
in the United States Section 301 case. In articulating why a natjonal law not yet implemented
could violate trade rules, the panel pointed out that although the WT'Q did not create a new
legal order with both states and individuals as subjects, “it would be entirely wrong to con-
sider that the position of individuals is of no relevance to the GATT/WTO legal matrix.”"*
The needs of individuals should be considered in interpreting WTO rules, the panel reasoned,
because many of the benefits to governments from WTO membership depend on private
economic activity. Thus, a law that would violate WTO rules if implemented can constitute
a breach of WTO rules even before it is implemented, because of its “chilling effect” on the
economic activity of individuals.'

184 [n making this point, I am not suggesting that the individual’s right to trade is currently ingrained in the inter-
national law of human rights. That fundamental norm is missing from the Universal Declaration of Human Rights
and the International Covenant on Econamic, Social and Cultural Rights. So the WTO'’s embrace of trade
sanctions does nat contradict widely accepted human rights norms. See ZOLLER, sugranote 8, at 102 (noting that
the international community would not give credence to a human rights claim by an individual in the state that
committed the wrongful act about an economic countermeasure against his stareg).

185 Malini Mehra, Human Rights and the WT(: Time to Take on the Challenge (Heinrich Ball Foundation, July 2000}
{(noting that the WTO trade sanetion model can lead to violatons of human rights}; Operation Vinepard Storm, ASIAN
WALLST. J., Nov. 10, 1992, ac 10 (edicorial stating, “There are no smart hombs in a trade war."}.

1% Geaff Winestock, European Firms Seek EU Damages for Banang War, WALL ST.|., Aug. 30, 2000, at A22. Mare
recently, 3 U.S. company filed a lawsuit on the principle that the EC owes damages for blocking access ta its market.
Anthony DePalma, Chiguita Sues Europeans, Citing Banana-Quata Losses, N.Y. TIMES, Jan. 26, 2001, at C5.

167 Soe Allan Rosas, Fmplementation and Enforcement of WTO Disprute Sestlement Findings: An EU Perspiective, 4] INT'L
Econ. L. 131, 140 (2001) (explaining why such claims are unlikely to be suceessful).

16 Srate trading entities and government procurement are exceptions, but usually there is a private actor on
the ather side of the rransaction.

189 {Tnited States—Sections 201-310 of the Trade Act of 1974, WTO Doc. WT/DS162/R, paras. 7.72-7.73 {Dec.
929,1999) [hereinafter Section 301 Panel Report]. This dispute involved a challenge by the European Commission
to provisions in the Trade Actof 1974, as amended, that permit the U.5. Trade Representative to retaliate against
fareign counrries that violate wade agreements, deny U.S. benefits under those agreements, or unjustifiably
burden U S. commerce. The disputed provision is found in 19 U 8.C. §2411 {Supp. I[ 1996). The panel ulimately
coneluded that the U.S. law did not violate WTO rules.

1% Section 301 Panel Report, supra note 169, paras, 7.74-7.81.
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In taking note of the Section 301 panel report, I am not contending that the panel based
its judgment on human rights law. The panel’s point seems to be that in applying WTO rules,
tribunals need to consider how governmental behavior affects markets and individuals. It
is a udilitarian, not a deontological, point.

Although the Section 301 panel’s holding that “legislation as such” may violate trade rules

was not by any means a new development in trade law, the panel’s careful consideration of
the place of the individual in the trading system was new and progressive, If future WTO
jurisprudence builds en this point, and if negotiations strengthen WTO rules regarding the
individual trader, then the use of trade sanctions as an instrument of enforcement may in-
creasingly be viewed as contradictory to the WTO's purpose. Recently, Pierre Lemieux cri-
tiqued the WTO’s action in the Aircraft case from the individual rights perspective. He
wrote that “trade retaliation makes no ecanomic sense and itis not morally defensible. In-
stead, we should find ways to prevent governments from forbidding their own citizens to
trade freely,””!

Another form of appraisal of a WTO sanction is to examine whether it is consistent with
the law of state responsibility.'” Article 50 of the draft articles says that a state may take a
countermeasure against a state that is responsible for an internationally wrongful act only
to induce that state o comply with its obligations.'” DSU arbitral decisions have been con-
sistent with this rule. Draft Article 50 further says that countermeasuresare “limited to” sus-
pension of performance of international obligations of the injured state taking the mea-
sures against the responsible state."” DSU practice matches this rule well. Article 51 of the
draft articles provides that countermeasures shall not involve any derogation from the pro-
tection of fundamental human rights.'” DSU practice could be in tension with this rule
whenever economic righis are viewed as fundamental human rights. Article 52 of the draft
articles states that countermeasures “must be commensurate with the injury suffered.”™?
Since DSU Article 22 actions are sized to the amount of nullification or impairment (or to
the amount of the subsidy in a prohibited subsidy case), such action will not be out of pro-
portion to the injury suffered.'” Yet the lack of a retrospective remedy may prevent WI'O
countermeasures from being commensurate with the injury suffered.’ Under Article 55
of the draft articles, countermeasures shall be terminated as soon as the responsible state
has complied.!” The DSU has no provision designed to achieve a rapid termination should
the sender state resist lifting its sanctions, ™

! Pierre Lemieux, Ottawa Wins a Jot Battle, But Canadians Lase, WALL 8T. J., Dec. 15, 2000, at A1'?; see also
Frederick M. Abbott, Trade and Democratic Valuag, 1 MINN. . GLOBAL TRADE 9, 21 (1992) (explaining that liberal
trade promotes democratic values by respecting the individual).

' See Pieter Jan Kuyper, International Legal Aspects of Economic Sanctions, in LEGAL ISSUES IN INTERNATIONAL
TRADE 145 (Petar Saréevié & Hans van Houtte eds., 1990) (summarizing the law of economic sanctions); Petros
C. Mavroidis, Remedies in the WI'Q Legal System: Between a Rock and a Hard Place, 11 EUR. J. INT'L L. 763, 766-74
(2000) {discussing the draft arcicles); Reisman & Stevick, supra note 15. Note that the draft articles do nocapply
where and to the extent that the conditions for the existence of an internadonally wrongful act or its legal
consequences are determined by special rules of international law. Draft Articles on State Responsibility, supra
nate 9, Art. 56,

1™ Draft Articles on State Responsibility, supra note 9, Art. 50(1).

1% 14, Art. 50(2).

VS I, Art. 511} ().

Y8 14, Art. 52

177 Brazil-Canada Article 22 Decision, supranote 31, paras. 3.44, 3.55. The Aircraft arbitrators took note that SCM
Articles 410 n.9 and 4.11 n.10 suggest that “disproportonate” countermeasures are not permicted. /d., para. 3.51.

% Bar example, the measure of retaliation in Harmenesis the projected engoing loss of trade on an annual basjs.
The United States was not permitted to make up for trade lostin previous years.

' Draft Articles on State Responsibility, supranote 9, Art. 55.

¥ DSU Ares. 21.7, 22.8. As noted above, the 1919 Gonstitution of the JLO contained such 2 provision. Sse text
at note bo supra.
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Political and Economic Aduvantages of Sanctions

Having pointed out how sanctions affect the WTO, partIll will now consider several impli-
cations of sanctions for complaining and defending countries. I will start with advantages
and then discuss disadvantages.

One important purpose fulfilled by a trade sanction may be that the complaining govern-
ment can signal its outrage, placate the injured domestic constituency, and then move on. '
In the Bananasand Hermones episodes, the U.S. government made clear to European and
American publics that it was taking strong action against the noencompliance. Furthermore,
this action gave the complainant U.5, domestic industry some vindication, and consultations
with industry on the selection of the sanctioned products may have given those companies
a feeling of ownership in the process.

Nevertheless, even though a rade sanction allows the complaining country to ventstear,
itdoes notend the dispute. The DSU states that a suspension of concessions is “temporary,”
which means that the question of compliance will remain salient." Thus, a WTO trade
sanction cannot truly close the chapter.

Anather advantage for complaining governments is thata sanction can be easily imposed
once the DSB approves it. Unlike compensation, which requires a bilateral agreement, the
trade sanction is selfimplementing in the sense that the plaintiff government can act
alone.'® This may seem an obvious point. Yet it makes a trade sanction more practical than
alternative approaches to enforcement.

For defending governments threatened by sanctions, the WT'O provides some due pro-
cess. In its role of authorizing sanctions, the DSB becomes the gatekeeper.'™ The DSU re-
quires that sanctions be approved (even if pro forma) by the DSB, and enables the defending
government to seek arbitration of their amount.'® In all five instances in which Article 22
arbitrators have reviewed suspension requests, the panel pared down the action proposed
by the complaining government.'® Because it is better that Article 22 actions be pre-
authorized, the supervision of sanctions through the DSU is a big advantage.'® This is so
even when the WT'C-authorized sanction replaces a unilateral one. For example, in. Hormones
the United States retaliated against the European Communitiesin 1989, and then withdrew
the retaliation in 1996 at the outset of the WTO litigation. '8

Anather advantage for defending governments is that they can use the threat of sanction
ta gain the political suppert needed to comply with the WTO's dictates. The phenomenon

18 See Thinking Abowt the New Section 301: Beyond Good and Euil, in HUDEG, ESSAYS, supranote 78, ac 153, 181 (stat-
ing rhat retaliation is primarily 2 symbalic act, a way of making clear the seriousness of the government's objection
to whatever it is retaliating about].

NS Arts. 22.1, 228, Even after the suspension of concessions, the DSB keeps the matter under surveillance
sa long as the recommencdation ta bring the measure info conformity has not been implemented. fd., Art. 228,

*®2 Curtis Reitz, Enforcoment of the General Agreement on Tariffs and Trade, 17U . Pa.] INT'LECON. L. 555, 590-91 {1994).
Compensation in this context means an agreement by the defending gavernment to lower its trade barriers in
exchange for willingness by the complaining government to forgo raising its trade barriers.

M NSU Arts, 28.2(c) {obliging governments ta fallow DSU Axticle 22 procedures).

18 74, Avts. 22.2,22.6, 22.7.

¥ In Bananas, the United States proposed sanctions sized at $520 million and got $191 million, and Ecuador
proposed $450 million and gat $202 million. See EC-U.S. Ardicle 92 Decision, supranote 21; EC-Ecuador Article
22 Decision, supranate 23, [n Hormenas, the United States proposed U.8.$202 million and got U.5.$116 million,
and Canada proposed Can.$75 million and got Can.§11 million. See the Article 22.6 arbitration repaorts refer-
enced in note 28 supra. In Airerqft, Canada proposed Can §$700 million and goc Can.$344 million. SseRrazil-Canada
Article 22 Decision, supra note 31.

" Taming unilateral retaliation was one of the purpases of the dispute sectlement system established in the [TQ
Charter. During the drafting of the charter, Clair Wilcox stated, “We have sought to tame retaliadon, to discipline
it, to keep itwithin bounds . .. . to canvertit fromn a weapon of ecanomic warfare to an instrument of international
arder.” GUIDE TO GATT LAW AND PRACTICE, supranote 83, ar 692. Wilcox's point should serve as a reminder that
trade reprisals would exist even without the WTO.

LA Eurapean Communities—Measures Concerning Meat and Meat Products (Hormones), WI'Q Doc. WT/
D&S26/R/USA, para. 2.35 (Aug. 18, 1997).
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of foreign pressure to promote internal change is often called gaiatsw, the Japanese term for
it. The presumption in the gaiaisu thesis is that defending government officials want to com-
ply with WTO rules yet cannaot because of damestic political apposition.'® By introducing
the external threat of sanction, the WI'O empowers referm-oriented peliticians and admin-
istrators in the defending country.'™ As Robert Hudec explains, “Hopefully, the economic
pain caused by the retaliation will enlist the support of the affected ecanomic interests.”"!

The evidence for gaiatsu is mixed. The Bananas and Hormones sanctions did not lead to
significant reforms.'"® Yet ane can see support for gaiatsu in a few cases, such as Australia
Salman, where the threat of Canadian sanctions pressured Australia into reversing weakly
justified health policies that had been championed by domestic fishery interests.

Political scientists are now beginning to do models of such “games™ The sender govern-
ment seeks to catalyze foreign economic actors into influencing the target foreign govern-
ment. Even more realistically, frustrated exporters in the sender country convince that gov-
ernmentto target foreign economic actors. The tempest may lead exparters in both. countries
o communicate with a view to accomplishing their shared interest in preventing trade
restrictions.

The U.S. process of selecting tariff categories for trade retaliation gains the attention of
foreign econamic actors.'® A hit list of target praduct categories is pramulgated with the
threat that 100 percent tariffs will be imposed.'** The list is made larger than the anticipated
retaliation in hopes of worrying more foreign exporters and in recognition of the inevitable
dropping of some praducts. Publication of the draft hit list serves the double function of
rattling fareign actors and giving domestic actars an opportunity to lobby for their interests.

Palitical and Economic Disadvantages of Sanctions

The biggest problem with WT'O sanctions is that the teeth bite the country imposing the
sanction. Barring trade in order to promote it might lead to long-term economic gains, or
might not. In the short term, however, a sanction will exact costs. In Bananas and Hormaones,
the U.S. government imposed high tariffs on imports frem the EC. This action frustrated
domestic users in the United States, wha suffered a loss of choice and probably had to pay
higher prices for substitute products.'® Of course, some of these costs are just transfers from
domestic consumers to domestic producers {and their lobbyists). Nevertheless, the sender

' (f Case Cancerning the Air Service Agreement of 27 March 1946 Between the United States of Americz and
France, 18 RILAA 417, para. 9] {1978} {“Counter-measures therefore should be a wager on the wisdom, not on
the weakness of the ather Party.”).

' Tudith Goldstein takes this theory one step further by arguing that the possibility of retaliation helps to pre-
vent reneging on WTO commitments because expart groups will gain a greater incentive ta arganize in defense
of free trade and against particularistie protectionism within their country. Judith Goldstein, International frstitu-
tions and Domestic Politics: GATT, WTOQ, and the Liberalization of International Trads, in THE WTQO A5 AN INTERNA-
TIONAL ORGANIZATION 133, 14445 {Anne O. Krueger ed., 1998}, see alse Judith Goldstein & Lisa L. Martin,
Legalization, Trade Libsralization, and Domestic Politics: A Cautionary Note, 54 [NT'L ORG. 603, 616-19 (2000} {dis-
cussing efforts to mobilize foreign exporters in U.S. unilateral retaliation threats).

! Robert E. Hudec, Broadening the Scope of Romediss in WTO Disprute Settlement, in IMPROVING WTO DISPUTE SET-
TLEMENT PROCEDURES: [35UES AND LESSONS FROM THE PRACTICE OF OTHER INTERNATIONAL COURTS AND TRIBUNALS
369, 388 (Friedl Weiss ed., 2000).

' See Geaff Winestock, Why ULS. Trade Sanctions Don’t Paze Europe, WALLST. J., Sept. 8, 2000, at A15 (discussing
the fragmentation of European trade associations].

' THOMASO. BAYARD & KIMBERLY ANN ELLIOTT, RECIPROCITY AND RETALIATION IN U.S. TRADE POLICY 82 ( 1994
(stating thacthreats identifying potential targets of reraliation may spur previously inactive interest groups to enter
the debate, tilting the political balance toward agreerment}.

% Implementation of WTO Recommendations Concerning EC—Measures Concerning Meat and Meat
Products (Hormones}, Request for Comment; Notice of Public Hearing, 64 Fed. Reg. 14,486-92 (Mar. 25, 1999);
William Chisholm, Cashmere Gloom as US Prepaves to Publish Its Hit-List, SCOTSMAN, June 21, 2000, ath.

"% DAM, supra note 84, at 357 (noting that although industry may receive greater protection, consumers have
to pay mare for the itern chosen for retaliation).
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country does entail some overall efficiency losses, and can end up getting hurt as much as
the target country.

Thisinherent problem with trade retaliation has long been noted. In The Wealth of Nations,
Adam Smith wrate that unilateral “retaliations” may be a good policy if it works to secure
repeal of foreign barriers. But when “there is no probability that any such repeal can be
pracured, it seems a bad method of compensating the injury done to certain classes of our
peaple, to do another injury ourselves, not only te those classes, but to almost all the other
classes of them.”'%

Subsequent analysts have built on Smith's insights to point out the self-punishing nature
of trade retaliation. Far example, in 1921 Theodor E. Gregory explained that a retaliatory
trade war causes losses in both parties.'” In recent commentary, Bernard Haekman and Petros
Mavroidislamented that “[a] basic preblem with [WTO] retaliation is thatitinvolves raising
barriers to trade, which is generally detrimental ta the interests of the country that does
50.”'% In the Bananas dispute, the WTO arbitrators admitted that a suspension of con-
cessions “may also entail, at least o some extent, adverse effects for the complaining party
seeking suspension.”%

This author is not aware of any study of the full domestic economic impact of the sanc-
tions imposed by the U.S. government in Hormones and Bananas.®™ Such a study would have
tolook at the cost of securing replacements for the sanctioned productsin the United States
and at whether U.S. meat exports were successfully redirected to other countries. (The
United States is not a banana exporter.) According to the U.S. Department of Commerce,
the government’s retaliation committee “makes every effort to minimize the harmful effects
an U.S. businesses and consumers.”™! The success of that effort should be evaluated.

The criticism that WTO sanctions cause self-harm is based on the assumption that the
sanctions are intended to hurt foreigners, not denizens. But another theory of sanction
suggests that the way to induce others to act responsibly is not to punish them but, rather,
to punish oneself The hunger strike is one well-known manifestation of that view.*” Thus, if
the United States intended the Bananas and Hormones sanctions to hurt Americans, this dis-
advantage would not exist.

Anather problem with trade sanctions is that they foment the sort of domestic protec-
tionist pressure that the WT'O wasset up to constrain, Because the complaining government
enjoys wide latitude on what imports to exclude, and because the instrument of choice sa far
has been 100 percent tariffs, domestic industries may seize the apportunity to secure greater
protection from imporis. They did so with park in the Hormonesdispute.® Asit observes this
process of special interest labbying, the public is unlikely to gain greater enthusiasm for

1% SMITH, supranote 41, at 296.

7 T. E. G. GREGORY, TARIFFS: A STUDY IN METHOD 248 (1921},

%8 Bernard M. Hoekman & Petros C. Mavroidis, WT'O Dispute Settlement, Transparency and Surveillance, in DEVEL-
OPING COUNTRIES AND THE WT'O: A PRO-ACTIVE AGENDA. 131 (forthcoming 2041).

199 EC-Ecuadar Article 22 Deciston, supra note 23, para. 86,

M9 A report by the U.S. General Accounting Office {GAQ) coneludes that overall the resules of the WTO dispuce
settlernent process “have heen paositive for the United States.” GAO, WORLD TRADE ORGANIZATION: ISSUES IN
DISPUTE SETTLEMENT 24 {Dac. GAOQ/NSIAD-00-210, Aug. 2000]. But this conclusion was reached without doing
any analysis of the impact of the U5, Bananas and Hormones sanctions on the U8, econarny.

MU Abowut Section 301 (May 2000), at <hitp: / /www.ita.doc.gov/legal /301 huml> The deparement maintains a “301
Alert” service to notify patential U.S. vietims of U.§. recaliation so that they can “protect their economic interests
by participating in the publiccomment pracess,” at<htep: / / www.ita.doc.gov/td/industry/otea ioml> (visiced Occ.
18, 2001}). After cthe WTO/DSB approves the suspension of concessions, the U.S. government uses §301 {of the
Trade Act of 1974} as legal authority to carry out the sanction.

¥ DORIS STEVENS, [AILED FOR FREEDOM 184-85 (1976). According to Stevens, this tactic may have originated
inancientIreland where the aggrieved party sometimes inflicted punishmenton himself as a way of inducing the
perpetratar to make amends for his misdeeds.

¥ Pavk Industry Pushing for Pork-Only Hormone Retaliation List, INSIDE U.S. TRADE, May 21, 1999, at 14.
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national trade policy. This side effect of retaliation was noted by the Meltzer Commission,
which found that “[r]etaliation is contrary to the spirit of the WTO. Sanctions increase
restrictions on trade and create or expand groupsinterested in maintaining the restrictians.
Domestic bargaining over who will benefit from protection weakens suppart for open
trading arrangements.”*"*

One way to select sanction targets is to assist domestic exporters hurt by foreign trade
barriers. In his study of GATT retaliation, Dam noted that “the protection affarded the
(complaining] demestic industry is fartuitous, because the tariff categary an which retali-
ation occurs is unlikely to be related to any need of that industry far pratection.”™® Yet
securing a protective effect need not be left to fortuity.**® For disputes regarding trade in
services, the DSU provides that retaliation be considered first in the same sector as the
dispute.®” In the United States, the new carausel law directs the U.S. Trade Representative
(USTR) to include “reciprocal goods of the industries affected” on the original and subse-
quent retaliation lists.*® So far, hawever, this law has not been fully implemented.

This authar is not aware of any study showing how much import relief was provided to
livestock hormone users in the United States and Canada as a result of the Hormones retali-
ation. Animal products constituted a large portion of the products included in each govern-
ment’s retaliation list, but the extent to which they were produced by the companies that
were frustrated in exporting hormone-grown meat to the EC is unclear.®®

Nowhere daes the DSU require the sender gavernment to help the private economic
actors injured by the WT'O violation. Indeed, the DSU completely ignores the complaining
industry. In 2000 U.8. Senator Max Baucus introduced a bill to establish a Beef Indusiry
Compensation Trust Fund that would channel the tariffs collected from U.S. retaliation in
the Hormones dispute into “relief” for the U.S. beef industry.*" This bill was not enacted.

As many analysts have noted, sanctions favor larger econamies over smaller ones.”! Besides
the size of an economy, other important determinants of success include the import depen-
dency of the sender and the export dependency of the target, especially regarding trade
between the two countries.’ A highly import-dependent country may find it hard to use
sanctions. A highly export-dependent country (like Australia) may find itself vulnerable to

4 Internadonal Financial Institution Advisary Committee, supra note 37.

5 DAM, supranote 84, ac 357,

28 plan Sykes explains that government officials may pursue a protectionist objective because, having lost the
political suppore of aggrieved exporters, the government hopes ta reap new political suppart from an import-
competing industry. Alan O. Sykes, The Remedy for Breach of Obligations Under the WTO Dispute Settlement Under-
standing: Dasnages or Specific Performance? in NEW DIRECTIONSIN INTERNATIONAL ECONOMIC Law: ESSAYSINHONOUR
OF JoHN H. [ACESON 347, 354 (Marco Bronckers & Reinhard Quick eds., 2000).

7 DSU Art. 22.3(a), ().

WE 19 US.C.A §2416(h) (2)(F) (West Supp. 2000). The central provision in the carausel law directs USTR ta
rotate retaliation targets everysix months. Rotation could reduce the dangerous potential for WTO trade sanctions
to provide lang-term protection to particular companies. At present, the industry enjoymg shelter from foreign
competition has an incentive to fight against remaving sanctions cven after the defending government takes steps
to comply. See U.S. Beef Industry Unsmayed by EU Offer on Compensation Plan, INSIDE U.S. TRADE, Dec. 1, 2000, at 3.

M9 See USTR, Press Release 99-60, USTR Announces Final Product Lisc in Beef Hormones Dispute {July 19,
1999); Government of Canada, News Release 174, Canada Retaliates Against the EU ( July 29, 1939}

M5, 2709, 106th Gong. (2000}, Of course, with prohibitive tariffs there would be na maoney to collect or re-
distribuite.

M Pauwelyn, supranate 1, ac 338; Pierre Pescatare, The GATT Dispute Settlement Mechanism: Its Present, Situeation
and fts Prospects, |. WORLD TRADE, Feb, 1993, at 9, 1 5; BREAKING THE LABOR-TRADE DEADLOCE 4 {liter-American
Dialague and Carnegie Endowment for International Peace, Working Paper Na. 17, Feb. 2001] {contending that
rrade sanctions are a huge club in the hands of industrial giants and a splinter in the hands of develaping
countries). In pointing out hawmajor and smaller economies ave not similarly situated when itcomes taimpasing
WTQ “sanctions,” David Palmeter recalls H. L. A, Hart’s point that the inequality between the units of inter-
nationzl law is one of the things that has given ita different character from municipal law, and has limited the
extent to which it is capable of operating 25 an organized coercive system. David Palmeter, The WI'Q as a Legal
System, 24 FORDHAM INT'L L.J. 444, 472-73 (2000).

M Mavroidis, supre note 172, at 807,
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the threat of sanctions. By favoring larger economies, the sanctioning instrument in the
WTQ may further tilt the north-south power balance in favor of the North.

Impact on Other International Organizations

The final area of appraisal is how WTQ trade sanctions affect other international orga-
nizations or treaty systems. The use of trade sanctions in the WTQO sets a bad example. The
WTO example is not followed literally; as noted above, no other international organization
would contravene its own norms as the WT'O does. But other organizations might want to
utilize trade sanctions as an instrument for enforcing obligations.

Drawing on WT'O practice, commentators increasingly portray WT'O-like trade sanctions
as a sine qua non for an effective international organization.™* For example, Robert Wright
opines that while the GATT “had no teeth,” the WTO, “by adjudicating trade disputes and
authorizing sanctions against violators, arguably constitutes the mosteffective body of world
governance in the history of the planet.”®"* Clyde Summers laments that “[t]here is no inter-
national agency other than the WTO able to effectively exert pressure for observance of
rights on a global basis.”*"

If the WTO employs trade sanctions in dispute settlement, there is no principled reason
why other international treaties should not de so, too. The unprincipled reason for having
trade sanctions in the WTQO, but not elsewhere, is that using a DSU Article 22 procedure in
other international regimes would violate WT'O rules. Yet it is questionable whether WT'O
rules were meant to superintend the insttuments that other treaties use to achieve compli-
ance.™ Moreover, the public policy exceptions in WTO rules may be flexible enough to
accommodate the use of trade enforcement in other treaty systems.?’

Although some proposals have been made for legislating WT'O-=style trade sanctions in
ather treaties in order to strengthen compliance, most commentators have suggested the
opposite—-bringing the norms of other treaties into the WI'O for enforcement. ™ That is
whar happened with intellectual property in the Uruguay Round, and many commentarors
urge the same approach for labor.** Such initiatives have resulted in a political challenge

212 Rohert Pachlke, Environment, Equity and Globatization: Beyond Resistance, 1 GLOB, ENVTL, POL. 1, 9 (2001},
Bruce Ramsey, Na Power o Sanction, dut ILO Hopes to Be Taken Seriously in Trade Talks, SEATTLE POST-INTELLIGENCER,
Nowv. 29, 1999, at A8

M Rahert Wright, Clinton's One Big ldea, N.Y. TIMES, Jan. 16, 2001, ar 23

217 Clyde Summetrs, The Battle in Seattle: Free Trade, Labor Rights, and Sacietal Values, 22U PA.J INT'LECON. L. 61,
89 (2001).

218 The intention nat ta da sa was clearer in the ITO Charter of 1948, which contained a clause stating that
“It]he Members also undertake, without prejudics to any other infernational agreement, that they will not have recourse
te unilateral economic measures of any kind contrary to the provisians of this Charter.” [TO Charter, supranote
71, Are. 92.2 (emphasis added).

217 S0 GATT Art. XX (General Exceptions); General Agreement on Trade in Services, Art. XIV {General Excep-
tions), WI'O Agreement, Annex 1B,

S, e.g., High-Level Pane] on Financing for Development, Report, UN Doc. A/55/1000, annex (2001} (noting
that wich its capacity to impose sanctions, the WTQ has been an attractive target for pressures); HUMAN RIGHTS
WATCH, WORLD REPORT 2001, at xovi, xwiii (2001), at <http:/ /www.hrw.orgs {(discussing the “enforcement gap”
hetween the WTOQ and the ILO and suggesting the possibility of a link berween the two organizations); Daniel §.
Ehrenberg, The Labor Link: Applying the International Trading System te Enforee Violations of Forced and Child Laber, 20
YALE[.INT'LL. 361 (1995); David Rabertsan, Civil Society and the WT'0, 23 WORLDECON. 1119, 1130 (2000) (noting
that the WTO dispute process is attractive ta nengovernmental arganizations hecause it provides for trade
sanctions); Patricia Stirling, The Use of Trade Sanctions as an Enforvcement Mechanism for Basic Human Rights: A Proposal
for Addition ta the Warld Trade Organization, 11 AM.U. ] INT'LL. & POL'Y ] (1996); Elisabeth Cappuyns, Note, Linking
Labor Standards and Trade Senctions: An Analysis of Their Curvent Relationship, 36 COLUM. ]. TRANSNAT'L L. 659 (1998).

219 Robert E. Hudec, A WIQ Perspective on Private Anti-Competitive Behavior in World Mavkets, 34 NEWENG. L. REV.
79,86 (1999} {noting that TRIPS inspired many observers to consider whether this model cauld be used for other
agreements); Lindsey et al., supranote 2, at 31 {explaining that the drive to use the WTO process ta impose new
international rules an labor and the environment derives in part from the prospect of using trade sanctions to
enforce those rules); see alsoFrederick M. Abbott, Distributed Gouvernance at the WTQ-WIPQ: An Evalving Model for Open-
Arehitecture Fntegrated Governasnes, in NEW [MRECTIONS IN INTERNATIONAL ECONOMIC LAW, supranote 206, at 15, 22
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for the trading system, and were one factor behind the failure at Seattle to launch a new
WTO round.” A few weeks before the Seattle ministerial meeting, the WTQ released a
special study noting that “one reason why the WTQO has become the facal point for environ-
mental disputes is that the WI'O has an integrated adjudication mechanism backed by urade
sanctions as the ultimate enforcement tool."*!

The use of trade sanctions in the WT'O, but not in other international agencies, is polit-
ically unsustainable. So long as the WT'O retains wrade sanctions, they will have an allure to
activists who want to use similar enforcement in other trearies.*” These activists are not
going to be swayed by the argument that trade sanctions should be reserved for the inter-
national organization where their use is most self-contradictory.

Rebalancing Versus Sanctions

Although I have presented the above advantages and disadvantages as an appraisal of
trade sanctions in the WT'O, almast all of these points retain salience even if DSU Article
22 measures are perceived as rebalancing rather than sanctioning. The multiple problems
of undermining WTO principles, encouraging discrimination, deprecating human rights,
damaging the economy of the sender country, facilitating protectionism, and favoring larger
countries continue regardless of how one characterizes Article 22 measures. Similarly, the
advantages of signaling outrage, providing usability, boosting efforts of reformers in the
target country, and affording procedural due process are present either way.

For a few points, however, the tension between the sanction and rebalancing paradigms
makes a difference. If rebalancing is the goal, it hardly matters whether the defending gov-
ernment corrects the WTO violation because the wrongfulness is undone by a calibrated
reciprocal suspension. Relatedly, under the rebalancing paradigm, the WT'O may not be
setting a bad example for other intergovernmental organizations because it would not be
using a trade measure to induce compliance.

Article 22 as Safeguard

A variant of rebalancing would be ta view DSU Article 22 as an informal “political safe-
guard.” In other words, rather than being sa critical of Article 22 trade measures, the analyst
could laok at the bigger picture and appreciate the fact that the targeted country accepts
the remedy, does not counter-retaliate, and stays in the WT'O. This acquiescence is a notable
achievement in the march toward world public order. In GATT Article XXIII, written in
1947, the Agreement pravided for authorization of the complaining party to suspend
“concessions or other obligations,” and then ominously declared that the targeted govern-
ment shall then be free to give written notice of its intention to withdraw from the GATT
and to withdraw in sixty days.** By the time the WTO Agreements were written, the drafters
saw no need for the organization to offer this rapid exit.

The trading system has always recognized the need for a safety valve to let governments
derogate from trade rules. Pursuant to GATT Article XIX, if unforeseen developments lead
ta increased imports that cause or threaten to cause serious injury w a domestic industry,

{seating that the WTO will continue to be the predominant pawer in the field of intellectual property sa long as
it retains the sale power to authorize trade sanctions for a breach of intellectual praperty rights).
M0 See generally SEATTLE, THE WTQ, AND THE FUTURE OF THE MULTILATERAL TRADING SYSTEM {Roger B. Parter
& Pierre Sauvé eds., 2000); THE WTQ AFTER SEATTLE { Jeffrey |. Schott ed., 2000).
H! HAKAN NORDSTROM & SCOTT VAUGHAN, TRADE AND ENVIRONMENT 57 (WTQ Special Studies No. 4, 1999).
¥ Peter Sutherland, John Sewell, & David Weiner, Challenges Facing the WO and Policies to Address Global Gouer-
nange, in THE ROLE OF THE WORLD TRADE ORGANIZATION IN GLOBAL GOVERNANCGE, suprae note 141, at 81, 105
{nating that “[blecause of its ability ta levy trade sanctions, the WTO frequently has been the venue of choice.™).
B GATT Art. XXII1:2. The GATT also provided a general withdrawal optionwith asix-month natice. [d, Art. XX X1



2001 ] RETHINKING WTO TRADE SANCTTIONS 819

the impaorting country may lawfully suspend trade obligations.”™ When that occurs, an af-
fected country can rebalance with a discriminatory trade measure unless it has been ade-
quately compensated.”™ Under the WI'O Agreement an Safeguards, this right to rebalance
is given up for three years.*

Laoking at GATT Article XIX and the GATT"s provisions addressing unfair trade, John
Jackson in 1978 developed the concept of trade law “interface.”® Jackson postulated that
interface provisions “allow different economic systems to trade together harmoniously.”*®
According to Jackson, different economic systems will always exist, so an interface or buffer
mechanism is needed to defuse trade tensions.”

Given the substantially greater regulatory and deregulatory ambitions of the WT'Q vis-a-vis
the more limited objectives in the GATT, it may be time to update the concepts of safeguard
and interface. The GATT and the WTO Agreement on Safeguards permit a release from
trade obligations in response to a commercial injury from increased imports (or even a threas
of injury). This is not a peripheral exception. After all, a major purpose of the trading sys-
tem was to allow increases of imports, so the right to escape is a central WTO feature. Yet
while the GATT had, and the WTQO keeps, this escape clause to gratify protectionist incli-
nations, the WT'O Agreements do not contain similar forbearance for governments that
have nonprotectionist reasons for vialating WT'O rules.

Because of its state-centric orientation, the WT'O pays little attention to democratic pro-
cesses in member countries.* Each government is obliged to comply with WTO rules, but
no thought is given to whether politicians will approve such action.* Thus, a dispute panel
can recommend action to a defending government that its lawmakers simply will not
approve. Indeed, a panel could dictate action that would be a constitutional violation for
a government to perform.”™ In the controversial Australia Leather dispute, Australia com-
plained that the remedy dictated by the DSB was “at odds with democratic governance."**

B, Are XIX:1(a).

9 14, Are, XIX:3a).

"8 Agreement on Safeguards, Art. 8.3, WTO Agreement, Annex 1A, To qualify for the three-year immunity, a safe-
guard measure must respand te an absclute increase in imports and conform to the pravisions of the Agreement.

"7 See David Kennedy, The International Style in Postway Law and Policy: John Jackson and the Field of International
Eeonomic Lezn, 10AM, U JLINT'LL. & PoL'v 671, 708 (1995) {calling the interface concepta significant and ariginal
cantributian).

M3 JACKSON, supra note 92, at 218 & n 5.

M9 14, at 305.

2 For example, consider a recent arbitration ta set the “reasonable period of time” for compliance in a WT'O
dispute regarding Canadian patent law. The arbicrator explained that the contentiousness of domestic imple-
mentation was not a factor to be taken into account, and so Canada could nat seek mare time because of the
“likely divisiveress of the debate in the Canadian Parliament.” Canada—Term of Patent Protection, Arhitration
Under Article 21.3{c} of the Understanding on Rules and Procedures Governing the Settlement of Disputes, WTO
Doc. WT/DS170/10, para. 58 (Feb. 28, 2001).

™ Sos, e, William A. Dymond & Michael M. Hart, Past-Modern Trade Policy— Raflections on the Challenges to Multi-
luteral Trade Negatiations After Seattle, |. WORLD TRADE, June 2000,at 21, 33 (stating that the 5PS Agreementrequires
that food safety standards be based on science rather than on decisions by governments accountable to their
electarares).

2 One WTO Agreement does contain explicit deference to a domestic constitution. The General Agreement
an Trade in Sexvices, supra note 217, Art. VI:2, requires governments to establish procedures enabling service
suppliers ta seek review of administrative decisions regarding services. But this article further provides thacit shall
nat be canstrued to require a government to institute procedures that would be “inconsistent with. its consti-
tutianal structure or the nature of its legal system.”

¥ Dispute Settlement Body, Minutes of Meeting Held on 11 February 2000, WTO Doc. WT/DSB/M/75, at 5,
6 (2000). The Australia-U.S. Leather dispute was about an Australian subsidy to an automabile leather praducer
that exported a large share of ity production. The United States won the case, and gained a settlement befare
seeking retaliation. Daniel Pruzin, Campromise Averts U.5.-Australia Dispute aver Subsidies to Automotive Leather Makher,
DaiLy REP. FOR EXECUTIVES (BNAJ, Aug. 1, 2000, at A~19. The decision of the compliance panel was especially
controversial. That panel had directed Australia to force a company to repay a subsidy that vialated SCM rules.
Australta—Subsidies Provided to Praducers and Exporters of Autamative Leather, Recourse ta Article 21.5 of the
DSU by the United States, WTO Doc. WT/DS126/RW, para. 6.45 { Jan. 21,2000} [hereinafter Australia—Leather].
Australia's complaint was that the DSB was asking it ta confiscate the company’s assets when the company had
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Given this potential disconnect between WTO obligations and the political ability of
democratic governments to comply with them, perhaps there should be space in the WTO
for a “political safeguard” in circumstances where the disputant governments have incon-
sistent regulatory systems. Hormones could serve as an example. No one denies that the
European Commission would have adifficult political chore in repealing the ban in the face
of current public sentiment in Europe.® But right now, the EC has no WTO-legal way to
refuse meat produced with artificial harmones. Complying with DSB recommendaticns re-
mains an obligation, even after heing sanctioned.*

Imagining DSU Article 22 to be a de facto political safeguard might put that provision in
amore charitable light. If a government simply cannot stomach compliance with a DSB rec-
ammendation because of public objections, then that government need not do so. The com-
plaining government can then undertake Article 22 measures. But any suggestion that the
WTO (or the sender country) is using the withdrawal of concessions to induce compliance
would be merely pro forma,

Non-Tariff WIQ Sanctions

This appraisal of WT'O trade sanctions is colored by the fact that in the two cases so far,
the sanction deployed was a tariff of 100 percent. Yec the DSU also permits nontariff sanc-
tions. Under Article 22.6, the sender government may seek “autharization ta suspend con-
cessions or other obligations.” Concessions can be tariff bindings in GATT, market access
commitments in the Agreement on Agriculture,™ or commitments in the General Agree-
ment on Trade in Services. “Other obligations” is a much broader category that encom-
passes the hundreds of rules in the WT'O Agreements.

The DSB has authorized nontariff sanctions in twa instances. In the Bananas dispute he-
tween the EC and Ecuador, the Article 22 arbitrators approved not only a suspension of
GATT cancessions, but also a suspension of commitments in the Agreement on Services and
asuspension of obligationsin the Agreement on Trade-Related Aspects of Intellectual Prop-
erty Rights (TRIPS).** In the A#reraft dispute between Brazil and Canada, the Article 22 arbi-
trators approved not only a suspension of GATT concessions, but also a suspension of one
GATT obligation and varicus obligations in the Agreement on Textiles and Clothing and
the Agreement on Import Licensing Procedures.* Neither Ecuador nor Canada carried out
these actions.

DSU rules provide for a close review of the proper level of suspension but then give the
complaining country considerable discretion to craft a plan for retaliation. The DSU says
that the arbitrators “shall not examine the nature of the concessions or other obligations
to be suspended.”™ Yet arbitrators are directed to review the proposal with respect to the

done nething wrong. For criticism of the panel's decision, see Steve Charnovitz, The WIO and the Rights of the
Individual, 36 INTERECONOMICS 98, 106-07 (2001},

™ Jagdish Bhagwati, An Econamic Perspective on the Dispute Settlennent Mechanism, in THENEXT TRADE NEGOTIATING
ROUND: EXAMINING THE AGENDA FOR SEATTLE 277 { Jagdish Bhagwati ed., 1999) {suggesting that trade retaliation
makes little sense in cases such as Hormanes where the EC legislation is consumer driven and cannot simply be
dismantled}.

B Stefan Griller, fudicial Enforceability of WTO Law in the Euvaiean Unian: Annotation to Case C— 149796, Partugal
v. Council, 3 J. INT'LECON. L. 441, 455-62 (2000).

W Agreement on Agriculture, WT'O Agreement, Annex 1A

¥ EC-Ecuador Article 22 Decision, supra note 23, para. 173(d). The TRIPS suspension was permitted to the
extentt that the GATT and Services Agreement suspensions were insufficienc to reach the full level of nullification
or impairment. Regarding copyrights, Ecuadorwas permiteed to suspend rights of performers, praducers of sound
recordings, and broadcast organizations. For the TRIPS Agreement, see WT'Q Agreement, Annex 1C,

9 Brazil-Canada Article 22 Decision, supranote 31, para. 4.1. Canada sought approval for a 100% surtax on the
custorms duties for listed products. Gormmunication from Canada, WTO Doc. WIT/D546/16 (May 11, 2000). For
the Agreements on Textiles and Clathing and on Impert Licensing Procedures, see WT'O Agreement, Annex 1A,
With regard to GATT, Canada gained approval to ignore a discipline in GATT Article VI regarding anudumping.

“DSU Art. 22.7.
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use of cross-retaliation and the selection of target sectors.** Cross-retaliation is retaliation
under one WT'O Agreement (e.g., TRIPS) in response to a violation of anather WTO Agree-
ment {e.g., GATT). The arbitrators are to permitbroader retaliation if narrower retaliation
“is not practicable or effective.”* The arbitrators “may” also determine if the proposed sus-
pension is allowed under the covered WTO Agreement.**

Most of the WTO Agreements contain provisions for a suspension, but four of them do
nat. They are the Agreement Establishing the WTO, the Agreement on Implementation of
Article VI of the GATT 1994 (known as the Antdumping Agreement), the Agreement on
Implementation of Article VII of the GATT 1994, and the DSU itself.** Thus, DSU Article
22 arbitrators could disapprove a request to suspend provisions in those four Agreements,**
which means that some potential sanctions may be impermissible. For example, the com-
plaining country would not be able to demand that the voting rights of the defending
country be suspended, or that the defending country lose its right to invoke the WTO
dispute process.

The availahility of sanctions beyond a suspension of concessions affords some advantages
ta the WTO membership. At this point, they are all hypothetical. Because of the possibility
of suspending TRIPS, small WT'O countries might gain greater leverage over larger coun-
tries.** Because of the broad array of possible sanctions, the sender country might be better
able to induce compliance. Siill another advantage is that the sender country might be ahle
to formulate a sanction that minimizes damage to its own economy.

On the other hand, allowing complaining governments to suspend basic WI'O rules has
several disadvantages. To start with, itundermines the WTO as a rule-based system.** If the
WT'C-illegal act of one party is met by an authorizaton for another party to reciprocate with
a WTO-illegal act, then the WTO walks away from the rule of Jaw. During the Uruguay Round,
Pieter Kuyper (now the WI'Q'’s directar of legal affajrs) wrote: “It is barely imaginable that
violations of this {TRIPS] agreement would be remedied by a selective suspension of certain
intellectnal property rights in respect of nationals of a particular State” because this remedy
“is too close to a discriminatory confiscation of property to be easilyacceprable. " Yet some-
thing analogous happened in the EC-Ecuador Bananas dispute where the arbitrators ap-
proved a selective suspension of TRIPS because of a violation of other WTO Agreements.
Suspending WTO rules could also result in disadvantaging third parties. Authorizing a
countersubsidy would be an example.

The perversity of DSU Arricle 22 suspensions can be seen in a clever example suggested
by Joost Pauwelyn.*® The United States has gained the right to retaliate against the Euro-
pean Communities in Hormones because the EC has not complied with the Sanitary and

0 The criteria for review are in DSU Article 22.3, which provides the definitions of sectar and agreement.

I DSU Are 22.3(b), {c}.

"2 DSU Art. 22.7. Tt is interesting to note that DSU Article 22.5 states that the DSB shall not authorize a sus
pension if 2 WTO Agreement prohibits such a suspension. One example is found in the Agreement on Gavern-
ment Pracurement, amended Apr. 15, 1994, WTO Agreement, Annex 4. That Agreement (Art. XXIL7) prohibits
crosg-retaliation between itand ather WT'O Agreerments. In ather words, the DSB cannet autharize a suspension
of government procurementdisciplines hecause of noncompliance with ather WTO Agreements. The Agreement
on Government Procurement is a plurilateral agreement that is not an abligation of WT'O membership.

NS Article 22.3(g) excludes the DSU in explaining how suspensions are carried out under the various
agreements. For the Antidumping Agreement and the Agreement on Implementation of GATT Article VII, see
WTO Agreement, Annex 1A

¥*This is the author's own analysis. WTO arbitrators only sometimes address this criterion. See, e.g., EC-Ecuador
Article 22 Decision, supra note 23, para. 150,

¥3 $ee Cristian Espinosa, The WT'O Banana Dispute: Do Ecuader's Sanctions Against the European Communities Mahe
Sense? BRIDGES, May 2000, at 3, at <htep:/ /www.ictsd.org> (visited Oct. 18, 2001},

¢ Pauwelyn, supra note 1, at 34142,

¥ Kuyper, supra note 10, at 253,

¥ Pauwelyn, supra note 1, at 34445,
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Phytosanitary Agreement. Yet if the Europeans win a high-value WT'O dispute against the
Unirted States, the EC could ask the DSB to suspend its sanitary obligations to the United
States regarding goods with hormanes. This result would have the WTO align itself with the
principle that twa wrongs make a right.

An additional problem with permitting the DSB to authorize a suspension of TRIPS is that
the WTO may then undermine WIPO. Itis one thing for the WTO to flout its own norms.
Butit is another thing, and worse, for the WTO to unglue the abligations of longtime mulei-
lateral treaties on intellectual property. The Bananas arbitrators admitted that they could
not release Ecuador from its treaty obligations cutside the WT'O, and peinted out that a
suspension of TRIPS obligations interferes with private rights owned by natural or legal per-
sons.® Nevertheless, the arbitrators declared that it was not within their mandate to con-
sider whether they were giving Ecuador the go-ahead to violate intellectual property treaties.®®

Despite these problems, two trade economists, Arvind Subramanian and Jayashree Watal,
have advocated using TRIPS as a “retaliatory weapon” in WTO dispute settlement.®® The
main difficulty these analysts perceive is that national laws protecting intellectual property
may not autharize suspension in a discriminatory way against target countries.*?

The Empity Toolbox

DSU Article 22 measures may be designed to serve three functions.™ First, such measures
could re-equilibrate the balance of concessions beween the disputing countries. Second,
the measures could provide reparation for the state (or its habitants) injured by persistent
noncompliance. Third, the measures could serve as inducement to comply with the WTQO
rule being violated.

Article 22 trade measures achieve the first function, but do so in a self-defeating way, Using
such measures is difficult to rationalize in economic terms because the ensuing trade
disruption reduces national economic welfare.”* Therefore, the first function is insufficient
to sustain the use of WTQ sanctions.

The second function, reparation, is absent from the DSU.*%® Trade rules give no attention
to those injured by a WTO viclatdon. A complaining government can try to use a DSU
Article 22 measure to award economic rent to the sufferers, but this approach will be hit or
miss. A government using only the instrument of a trade restriction will find it very difficult
te craft a tariff or quota to make the frustrated exparters whele, and if that could be done,
it would wreak a greart deal of damage on other sectors of the economy.™® Thus, a more effi-
cientapproach might be for the government to use tax dollars to recompense the frustrated
exporters. Indeed, a government could levy a low tariff on all imports from the target
country and use the proceeds to compensate the victims.

4 EG-Ecuador Article 22 Decision, supra note 23, para, 157,

0 74, para. 152.

! Arvind Subramanian & Jayashree Watal, Can TRIPS Sevve as an Enforcement Device for Developing Countries in the
WIa?3 [ INT'LEcon. L. 403 (2000).

2 14 a 415,

I Campare Rirgis, who poinfs ta three functions of sanctions—compulsion, deterrence, and rerribution.
FREDERIC L. KIRGIS, JR., INTERNATIONAL ORGANIZATIONS IN THEIR LEGAL SETTING 554 (2d ed. 1993). Compulsion
is inducing compliance with a WI'O panel report or inducing cessation of the WT'O rule viclation. Deterrence has
only a faint presence in WT'O concepts. Retribution is absent froem the WTO.

"¢ When countries 4 and B agree ta lower wade barriers reciprocally, then politicians in 4 and B can explain
the net benefits of the package deal But when counuy A raises trade barriers and country B does so in response,
na package exists. The two events are independent. The politicians in Bwill have ta argue either thatimport pro-
tection is a good policy in itself, or that the shortterm costs of retaliation will be recovered by getting country A
to change its policy in the long run, or by maintaining a credible threat for future clashes with country €.

% Even the compliance panel in the Australia Leather dispute—which had directed Australia to take back a sub-
sidy from a private actor—denied that this remedy was intended “ra provide reparation ar compensation in any
sense.” Australia—Leather, supra nate 233, para. 6.49.

¥ SMITH, supra note 41, ar 206-97,
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The third function, inducing compliance, is a central feature of the DSU, yet the remedy
may be toa weak for that purpase. By prescribing retaliation at a dase equal to the value of
the “nullification or impairment,” the DSB will at best neutralize the ongoing gain that the
defendant country is receiving from violating WTO rules.*®” Even those taking “countermea-
sures” against prohibited export subsidies under the SCM Agreement are directed by the
Agreement that such countermeasures should not be “disproportionate.”®”

As analysts have long pointed out, a single economic instrument cannot achieve more
than one distinct purpose.” Thus, we cannot expect the remedy in DSU Article 22 to serve
multiple purposes of re-equilibration, reparation, and compliance. The prablem is even
worse than that, however, because the WTO trade sanction does not serve any purpose well.
An instrument designed for rebalancing trade can fail ta induce compliance and to reim-
burse those injured by the WTO violation.* Furthermore, in rebalancing trade, the sanc-
tioning country shoots itself in the foot.

Although the WTO is lauded for its strong compliance system, the reality is that the WTO'’s
toolboy is nearly empty.® Recognizing this problem, some stakeholders want to develop
better techniques for using the existing sanction tool. Other stakeholders hope that the
WTO can acquire a different set of tools.

The carousel is supposedly a better technique. Everyone agrees that carousel will raise the
pain, but it has not been used because it raises the pain on bath sides, and because it may
violate WTO rules. Another response is to amend the WITO/DSU rules so that all countries
may retaliate against the WTO lawbreaker.” In 1992 Kenneth Abbott suggested that the
GATT cansider a multilateral suspension of concessions, which he called a “true community
sanction.”®?* More recently, Pauwelyn has advocated a “collective™ approach to trade retali-
ation that would enable every country (not just the camplaining country) to “suspend con-
cessions equivalent to the damage it has suffered.”*

Pauwelyn’s collective approach still retains the 1:1 relationship between retaliation and
“nullification or impairment,” but this constraint could be relaxed. The DSU could he
amended to permita punitive sanction with a disproportionate ratio. In other words, a WTO
violation inhibiting $100 million worth of trade could be met with a $200 million trade
sanction. Testing whether such punitive sanctions induce compliance would be an inter-
esting experiment in political economy, but it is unlikely to occur.

V. TOWARD A BETTER WT O COMPLIANCE SYSTEM

Because the WTO has adopted the tool of trade sanctions (see partII) and their disadvan-
tages seem to outweigh their advantages (see part IIT), a significant problem has emerged
for which corrective action may be needed, Part IV of this article will present a preliminary

57 Soe Sykes, supranote 206, 2t 35 {stating that the DSU lacks coercive penalties aimed atinducing compliance
when equivalent retaliation proves to be inadequate}.

B8 SCM Arts. 4.10 0.9, 4.11 n.10.

%9 Seq]. TINBERGEN, ON THE THEORY OF ECONOMIC POLICY 39-41 (1963).

20 Mavraidis, supranote 172, at 801, 807.

2 Kathleen A. Arnhrose, Science and the WT0, 31 Law 8 PoL'y INT'L Bus. 861, 867-68 (2000).

%2 A5 nated ahove, the original ILO Constitution provided for a collecuve sanction. Ses text at note 55 supra.
Although the TTO Charter was not explicit on that point, the conference report of the Canadian delegation sug-
gested. that a flagrant disregard of an important obligation of the charter might nullify or impair the benefits to
all members and therefare lead ta authorization of a “sanction” by them, Report of the Canadian Delegation to
the United Nations Conference on Trade and Employment in Havana {July 13, 1948), reprinted in ALSO PRESENT
AT THE CREATION, supra nate 77, ac 73, 145,

" Kenneth W. Abbatt, GATT as ¢ Public Institution: The Uruguay Round and Beyond, 18 BROOK. . INT'L L. 31,
64-65, 78-79 (1992) The idea of collective retaliation in the GATT goes back ro 1965 when developing countries
sought this remedy for violations by large countries.

¥4 Pauwelyn, supra note 1, at 345,
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sketch of the options avzilable to replace WTO sanctions. At present, the elimination of
such sanctions is incanceivable. To quote European Commissioner for Trade Pascal Lamy:

It would be good to think that we could find a way of ensuring WTO conformity without
getting into the business of distorting trade flows which stems from sanctions. Thatsaid,
the current system is all we have to enforce compliance, and I certainly cannot and will
not tell you taday that we renounce the instrument in the absence of better ideas.”™

Happily, some better ideas already exist.

In a recent essay on international compliance processes, Edith Brown Weiss distinguishes
three strategies for encouraging countries to comply with international environmental agree-
ments: transparency (or sunshine) methads, positive incentives, and coercive measures.
Weiss points out that while environmental agreements use the first two strategies, the
GATT/WTO relies “on the threat (or occasional use) of sanctions to enforce obligations.™

Writing from 2 comparative perspective, Weiss suggests that the extensive experience in
achieving national compliance with international environmental agreements has direct
relevance to the WTO.* She observes that “the WTO relies lictle an the sunshine methods
associated with environmental, human rights, and other international agreements.”® Her
essay ends with the important insight “Itis time to consider strengthening a culture of com-
pliance in the public with trade agreements.™*"

The remainder of this article explores alternatives to WT'O trade sanctions.”” Building on
Weiss’s analysis, [ will consider several options for improving compliance with WTO panel
decisions. The first section looks at giving direct effect in domestic legal systems. The next
section examines the imposition of monetary fines on scofflaw governments. The third
section evaluates membership sanctions within an international organization. In the fourth
section, [ assess the ongoing attempt in the ILO to catalyze a community response to the
heinous hehavior of Myanmar. The fifth section looks at new tools for improving the inter-
action between the WTO and damestic political processes.

Finally, the last section explores the option of requiring compensation. Unlike the pre-
ceding sections, which consider ways to induce compliance, the compensation approach has
adifferent purpose: to rebalance trade between the litigating countries. Requiring compen-
sation fits a conception of the DSU as a bilateral process, while some other options, such as
a membership sanction, would fita conception of the DSU as a multlateral noncompliance
process. The DSU in actuality blends both dispute settlementand noncompliance processes.

Direct Effect of WI'O Decisions

Although the WT'O Agreement states that “[e]ach Member shall ensure the confarmity
of its laws, regularions and administrative procedures with its obligations as provided in the
annexed Agreements,” the WTO does not require governments to provide recourse to
domestic courts sa as to enforce WT'O abligations.*” Enforcing treaties in a national court

5 pascal Lamy, US-EU- The Biggest Trading Elephants in the fungle—But Will They Behaoe?Speech o the Econamic
Straregy Instituee {June 7, 2001}, af <http:/ /www.elitapa.eu.int/comm/rade//index_en. htm>.

28 Edith Brown Weiss, Strengthening National Compliance with Trade Law. Insights from Environment, in NEWDIREC-
TIONS [N INTERNATIONAL ECONGMIG LAw, supra note 208, at 457, 459-60.

*? Id, at 463.

6 1 at 471.

9 rd, at 463,

270 Id-

¥ Far all of the options discussed, the target is the scofflaw government. WTQO rules apply to governiments, not
ta private economic aciors. In contrast the GATT, which was fixated on governments, there are several WTO
Agreemeitts {e.g., TRIPS) where a private actor might violate the spirit of the agreement. This article does not
address how WTO rules might be aimended to have greater applicability to private actars.

2 WTO Agreement, Art. XVI:4; Ernst-Ulrich Petersmann, fnternational Trade Law and the GATT/WTO Dispute
Settlement System 1945-1996: An Introduction, in INTERNATIONAL TRADE LAW AND THE GATT/WTQ DISPUTE SETTLE-
MENT S¥STEM 3, 119-20 (Eynst-Ulrich Petersmann ed., 1937).
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is called giving them “direct effect,” and that term can also be used for domestic judicial
enforcement of a WT'O decision. Ta my knowledge, no court has ordered a gavernment to
comply with 2 WTO panel decision. Indeed, in recent litigation, courts have suggested that
a country manifesting direct effect would be at a disadvantage if its trading partners did not
do s0.22 Thus, WTO member governmenis are certainly not moving toward direct effect.

How direct effect would work in a WTO context is unclear. In any trade dispute, there
could be numerous plausible ways to come into compliance with WTO rules. Given how
vague some WTO provisions and panel reports are, a national court mighthave a hard time
deciding what domestic provisions to strike down. to achieve conformity with international
rules. Courts would need to consider when to defer complex questions to the legislative or
executive branch.”’*

A few regional agreements provide for some direct effect of panel decisions. The North
American Agreement on Environmenctal Cooperation (NAAEC) exempts Canada from being
made the target of trade enforcement, and instead provides that the North American Com-
mission for Environmental Cooperation may file a dispute panel reportin Canadian courts
that then becomes an “order” of the court, following which the commission may lodge pro-
ceedings to enforce this order.*” The parallel labor agreement contains similar provisions.
The Canada-Chile Environmental Cooperation Agreement is modeled on the NAAEC and
provides for filing a panel report in the courts of either Chile or Canada.”” It should be
nated, however, that the obligation to be enforced in a domestic court is a shallow one; it
merely requires that poor administration of domestic environmental law be corrected or
that a monetary assessment be paid.*” So far, these provisions have not been used.

Imposing Monetary Fines

The idea of charging a monetary fine needs to be distinguished from other involuntary
monetary transfers. A fine is a penalty for violating a law, which differs from a monetary
judgment on a tortfeasor, Little experience exists with the use of fines in international agree-
ments. On the other hand, considerable experience exists with a monetary payment or
financial compensation awarded by an arbitral tribunal or with reparations agreed to by treaty.

The most prominent use of fines is found in the Treaty Establishing the European Com-
munity, where a penalty payment can be imposed against a member state that fails to
comply with ajudgment of the European Court of Justice *” This step was taken for the first

% Regina v. Sec’y of State for Env't, Transp. & Regions, ex parteOmega Air Led. (Q.B. Nov. 25, 1999), af LEXIS,
Enggen Library, Cases File; Geert A. Zonnekeyn, The Status of WI0 Law in the EC Legal Order: The Final Curtain?
J- WORLD TRADE, June 2000, at 111, 118 {discussing Portugal . Council}; see alsoFrieder Roessler, The Canstitutional
Function of Fnternational Economic Law, AUSSENWIRTSCHAFT, Sept. 1986, at 467 (suggesting thata government having
enfarcement by individuals would he handicapped in it efforts to defend the national interest vis-d-vis those gov-
ernments that do nat have such enforcement).

4 Thomas Cottier & Krista Nadakavukaren Schefer, The Relationship Batwesn World Trade Ovganization Laay, Natianal
and Ragional Law, 1 ] INTLEcowN. L. 83, 112-13 (1998).

7% North American Agreement on Environmental Cooperation, supranate 127, Annex 36A, para. 1(b}. The Agree-
ment establishes a commission governed by a council of environmental ministers from Canada, Mexica, and the
United States.

%6 Agreement on Environmental Cooperagon, Feb. 6,1997, Can -Chile, Art. 35, 36 [LM 1193 (1997). The Canada-
Chile Labor Cooperation Agreement has similar provisions.

7 North American Agreement on Environmental Cooperation, supra note 127, Arc 33.

¥ TREATY ESTABLISHING THE EUROPEAN COMMUNITY, Art. 171. This provision originated in the Maastricht
Treaty an European Union, Feb, 7, 1992, 1992 O . (C 224) 1. Another example of this technique is the Treaty
Estahlishing the Common Market for Eastern and Southern Africa (COMESA}. This Treaty provides that the
Asuthority (composed of the heads of state or government) can, by consensus, decide to impose a financial penalty
on a member state. Such a penalty can be impased following a default of abligations or because of conduct preju-
dicial to the Common Market. See Treaty Establishing the Commaon Market for Eastern and Southern Afriea, Naw.
85,1998, Arts. 8, 171,33 [LM 1067 (1994). According ta the GOMESA Secretariar, the penalry process has been used,
hut the episade is confidendial.
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time in July 2000, when the Court agreed to a penalty of 20,000 euros per day against Greece.*”
The case involved failure by the Greek government to implement waste disposal directives.”
Several months after Greece was fined, the French government changed a labor law in re-
spanse to action by the Commission to seck a penalty payment against France ™
In 1993 the NAAEC pravided the passibility of a “monetary enforcement assessrent"” as
a remedy in dispute settlement.”™ The NAAEC offers dispute settlement on whether a gov-
ernment is effectively enforcing its domestic law.** If inadequate enforcement is found by
a panel and the defending government does not fully implement the agreed-upon action
plan, the panel is obliged te impose a “monetary enforcement assessment” on the defending
government.” The panel would set the size of the assessment.*® This is a sui generisremedy.
[t is neither a fine nor a damages judgment because the meney is paid to the commission
to be used to enhance environmental law enforcement in the country paying the assess-
ment.** This pecuniary provision has seen no use since the NAAEC went into force in 1994.
The NAAEC also contains remedies aimed at collecting the monetary assessment. Canada
agreed to a provision for a court order that it pay an assessment.”” Mexico and the United
States did not agree to such direct enforcement. Yet they did agree that the complaining party’s
government could suspend trade benefits if the Josing party did not pay an assessment.*
The collection of state-to-state monetary payments has always been a challenge in an inter-
national legal system lacking central authority. In 1915 Frank Noel Keen proposed that
states depositasum of meney proportioned on population or financial resources that would
be available to answer international obligations.™ Under modern practice, the best approach
would be to seek enforcement through domestic courts, recognizing that some leeway will
always exist for nonenforcement.™ In the accords establishing the Iran-United States Claims
Tribunal, each government agreed to enforce any award againstit in the courts of any nation.™
During the past two years, provision for fines instead of trade sanctions in new trade
agreements has been discussed at some length. The Meltzer Commission proposed that
“instead of retaliation, countries guilty of illegal trade practices should pay an annual fine
equal to the value of the damages assessed by the panel or provide equivalent trade liber-
alization."”* Kimberly Ann Elliott has analyzed how fines could be used in trade agreements

8 Case 387,/97, Commission v. Hellenic Republic (EC] July 4, 2000, at<htp:/ /www.curia enints The Cammis
sion sought a penalty of 24,600 euros per day. The Gourt set the penalty at a level that would give it "coercive
force.” Id., para. 92

¥ Greece Hit for Waste Dumping as ECJ Sets First Fine for Laas Compliance Faifure, 23 Int’l Env't Rep. (BNA) 558 { July
19, 2000). Greece made its first payment in December 2000,

W France Seraps Ban an Women. in Might Jobs, CHI. TRIB., Dec. 13, 2000, at 2.

2 North American Agreement on Environmental Cooperation, supre nate 127, Art. 34(4}. The Labor Coap-
eration Agreement containg parallel provisions.

14, Art. 24,

14, Arts. 31-34.

5 Jd., Annex 34. Several factors are suggested to determine the size of the manetaryassessment. The annex also
pravides for a cap linked to trade.

®ird, Annex 34, para. 3.

1 1d., Annex 364, para. 1{a}.

14, Art. 36(1). The ensuing higher tariffs are used to collect the assessment.

* pRANK NOEL KEEN, THE WORLD IN ALLIANCE 58 (1915), quoted in ] AL HORSON, TOWARDS INTERNATIGNAL
GOVERNMENT 94-95 (1915).

™" Ses, ez, Eloise Henderson Bouzari, The Public Policy Exception to Enforcement of International Arbitral Anards:
Tmplications for Post NAFTA furisprudence, 30 TEX. INT'LLJ. 205 (1995).

®! Declaration of the Government of the Democratic and Popular Republic of Algeria Canceming the Settle-
mentof Claims by the Government of the United States of America and the Government of the Islamic Republic
of Iran, Jan. 19, 1981, Art. IV, 20 ILM 230 (1981); see Anuj Desai, Case No. A27. The Jran—United States Claims Tribu-
nal’s First Award of Damages for a Breach of the Algiers Declaration, 10 AM. REV. INT*L ARB. 229 (1999 {discussing practice
under this provision).

2 International Financial Institution Advisory Committee Report, supra note 37 {emphasis omited).
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to promote labor law enforcement.®®*® Marco Bronckers has suggested that monetary dam-
ages may induce compliance maore effectively than trade retaliation because governments
would have to pay the costs, rather than shift them.*®* Whether or not a fine succeeds in
inducing compliance, a fine may still be a better instrument than a trade sanction because
if the miscreant government pays it, the burden of the fine falls an the target nation. Of
course, a gavernment law-abiding enough to pay an internationally imposed fine is unlikely
to engage in hehavior that warrants a fine.

Membership Sonctions

Another approach to sanctions is to withdraw a benefit from being a member of the inter-
national organization. Surveying treaty practice as of the early 1990s, Abram and Antonia
Chayes concluded that “[a]lthough manyregulatory treaties contain membership sanctions
that limit or deny privileges of membership for failure ta comply with the provisions of the
treaty, they are only rarely invoked, and almost invariably in support of broad foreign policy
aims rather than simply for the enforcement of international legal obligations.” Among
the membership benefits that can be withdrawn are the right to vote and the ability to ob-
tain financial or technical assistance.

International organizations can withdraw a right to vote for viclating the norms of the orga-
nization, In the International Monetary Fund, a government that persists in failing to fulfill
its obligations can have its voting rights suspended.** The (Chicago} Convention on Inter-
national Civil Aviation also provides for a loss of vate.®®” This can occur through dispute
resolution carried out by the Council of the International Civil Aviation Organization. In
over fifty-five years of practice, this sanction has never been applied.*”

Governments violating a treaty may risk losing financial or technical assistance. For ex-
ample, under the Montreal Protocol for the protection of the ozone layer a process to judge
noncempliance can lead to asuspension of “rights and privileges,” such asbenefits fram the
financial mechanism.*® To date, several countries have been reviewed, but no privileges
have been suspended.* In 1999 the ILO Conference barred Myanmar from receiving any
further technical assistance until that government takes action te comply with the Forced
Labour Convention.*"

Disenfranchising governments or withdrawing financial or technical assistance would be
useless in the WTO because votes are rare and very little assistance is delivered. Instead,
commentators have suggested anather membership sanction—namely, making a scofflaw
country ineligible to invake WTO dispute settlement. Providing this remedy would require

3 Kimberly Ann Ellioct, Fin{d}ing Qur Way on Trade and Laber Standards ? INT'LECON. POL'Y BRIEFS, Apr. 2001,
at <hretp:/ Swww iie.caomo.

¥ Marco C. E. |. Bronckers, More Power to the WTO? 4 [. INT'LEcon. L. 41, 62 (2001).

M5 CHAVES & CHAYES, supra note 95, at 32; see also id. at 81.

0 Axticles of Agreement of the International Monetary Fund, July 22, 1944, and as amended, Art. XXVI §2, a1
<htep:/ /wwwimf.org/exeernal /pubs/ft/aa/index.hun>, J. Gold, The IMFInyents New Penalties, in TOWARDS MORE
EFFECTIVE SUPERVISION BY INTERNATIONAL ORGANIZATIONS, supra note 60, ac 127, 138-43.

37 Canvention on International Civil Aviation, Dec. 7, 1944, Arts. 84, 88, TIAS No. 1591, 15 UNTS 295,

*t Correspondence with John V. Augustin, Senior Legal Officer, ICAC { Jan. 15, 2001},

* Montreal Protacol on Substances That Deplete the Ozane Layer, Sept. 16, 1987, as adjusted and/ar amended,
Arts. 8,10, 1522 UNTS 293; Decisions of the Meecting of the Parties Regarding the Non-Compliance Procedure
and Decisions of the Implementatdon Committee, in UNEP, HANDBOOK FOR THE INTERNATIONAL TREATIES FOR
THE PROTECTION OF THE OZONE LAYER 153-75 (2000) [hereinafier UNEP, HANDBOOK], at<http:/ /www. unep.ch/
ozone/Handbaook2000.shtml»; Karl Zemanek, New Trends in the Enfarcement of erga omnes Obligations, 2000 MaX
PLANCK Y.B. UN L. 1, 16, 48.

0 UNEP, HANDBOOK, supranote 299, at 153-75, 255-59; David G. Victor, Enfercing Internatianal Law: Implica
tions far an Effective Global Warming Regime, 10 DURE ENVTL. L. & POL'YF. 147, 166-70 (1999).

M Ineernatianal Labour Canference, 87th Sess., Resolution on the Widespread Use of Forced Labour in Myanmar
{June 1999), at <htp: / /www.ilo.org>; Frances Williams, L0 Bars Burma aver Farced Labawr, FIN. TIMES, June 18,
1999, at 4. Technical assistance would he permitted to help Myanmar come into compliance with the Convention.
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a change in the DSU. In April 2001, a staff paper of the Office of the U.S. Trade Represen-
tative suggested that in future free rade agreements, a government failing to pay a fine
might forfeit its right to initiate a panel proceeding.*”

International Mobilization

A softer approach for promoting compliance is to mobilize a broad campaign against the
scofflaw government. The ILO began an important experiment with this technique in 2000
through a resolution criticizing Myanmar.*” The ILO Conference called on governments,
emplayers, and workers to review their relations with Myanmar and to undertake “appro-
priate measures” to ensure that Myanmar could not take advantage of such relations to per-
petuate forced labor.™* Another action was to invite the ILO director-general to call on the
relevant hodies of other international organizations to reconsider any cooperation with
Myanmar. In still another action, the ILO Conference invited the director-general to
request that the UN Economic and Social Council place the item on its agenda in July 2001.

Obviously, the flouting of [LO abligations by Myanmar is much more reprehensible than
the flouting of WTQ obligations by the European Union. Thus, the Myanmar episode consti-
tutes a good test of whether one international organization can rally governments, inter-
national organizations, and private individuals to take actions against the violation of a fun-
damental human rights norm. So far, no government has imposed additional sanctions
against Myanmar.3®

Managing a Compliance Process

In their study of compliance with international regulatory instruments, Abram and Antonia
Chayes conclude that “[c]oercive sanctions are more infeasible for everyday treaty enforce-
ment than as a response to crisis. Treaties with teeth are a will-o-the-wisp."** They explain
that compliance, in contrast to sanctions, is promoted through managerial processes that
utilize a “dialectic” of norm assent, transparency of information, reporting, monitoring,
capacity building, and review procedures.*” The authors also point to the potential useful-
ness of participation by nongovernmental organizations (NGOs) in the compliance process.®

The insight that national compliance is promated through softer approaches has been
reached by analysts looking at many different regimes, such as those on human rights and
the environment.?® As Richard N. Cooper advises: “If we want others to give the same weight

% Dvaft USTR Paper an Manstary Fines, INSIDE U.S. TRADE, Apr. 27, 2001, at 19-21.

%3 Seo Aaron Bernstein, Labor Standards with Testh? BUS. WEEK, June 19, 2000, at 14; Yasushi Fujil, JLO Tahes First
Stap in Implementing Myanmar Sanstions, Japan Econ. Newswire, Dec. 8, 2000, e LEXIS, News Library, Curnws File;
text at nate 59 supra.

** International Labour Conference, suprg nate 59,

5 Frances Williams 8 Edward Alden, Forced Labour in Burma Tests JLO's Wall o Uphold Global Standards, FIN.
TIMES, Mar. 27, 2001, ar 140,

8 CHAYES & CHAVES, supra note 95, at 67.

7 14 ar 28, 109, 230 (managerial process), 112 (norm dialectic}, 135 (transparency}, 154 (reporting}, 174
{monitoring}, 229 (review procedures).

1., ch. 11.

B See, eg, INSTITUTIONS FOR THE EARTH: SOURCES OF EFFECTIVE INTERNATIONAL ENVIRONMENTAL PROTECTION
{Peter M. Haas, Robert O. Keohane, & Marc A. Levy eds., 1993); THE POWER OF HUMAN RIGHTS: INTERNATIONAL
NORMS AND DOMESTIC CHANGE {Thomas Risse, Stephen C. Ropp, & Kadhryn Sikkink eds., 1999}; Harold Hongju
Kaoh, Why D Nations Obey International Law? 106 YALEL ]. 2599 (1997}; se afso Richard Blackhurst & Arvind Subramanian,
Promuoting Multilateral Cooharation on the Envirenmend, in THE GREENING OF WORLD TRADE ISSUES 247, 262 (Kym Andersan
& Richard Blackhurst eds., 1392} (noting that no multilateral environmental agreements contain trade sanctions
and explaining that sanctions affectunrelated products}; Robin R Churchill & Geir Ulfstein, Autonamous fnstita-
tional Arrangements in Multilateral Environmental Agreements: A Little-Naticed Phanamenon in Infernational Law, 94 AJIL.
623, 643-47 (2000) (discussing the advantages of the noncompliance mechanism over dispute setttement}; Robert
E. Hudec, GATT Legal Restraints on the Use of Trade Measures Against Foveign Envivanmental Practices, in 2 FAIR TRADE
AND HARMONIZATION 95,114 { Jagdish Bhagwati & Robhert E. Hudec eds., 1996} (stating that, “fulltimately, GATT
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to diverse human values as we do, we must persuade them, not coerce them, ta shift the
relative weights they choose.”'? Rather than coercing governments, international treaty sys-
tems tend to operate by pulling governments into compliance through review pracesses and
technical assistance. Behavior can be changed more easily by the power of persuasion than
by the persuasion of power.

In a study of the implementation of international environmental commitments, David
Victor, Kal Raustiala, and Eugene Skalnikoff analyze the features of a “system for imple-
menation review.”*" The authors document use of the managerial approach to compliance,
but also some use of formal enforcement.? One overall conclusion is that a “wide array” of
responses is needed to address failures in implementation.*"

The WTO/DSU employs both the managerial approach and the possibility of coercive en-
forcement, but the DSU puts too much weight on coercion. As Weiss suggests, it is time for
the WT'O to strengthen its “culture of compliance.™* The “sunshine” strategy used in
environmental agreements could prove fruitful for the WT'O. The sunshine strategy relies
on the “reputation” factor to induce states to comply.”” Sunshine methods utilize NGOs,
exXpert communities, corporate actors, individuals, and, of course, states to promate compli-
ance with international obligations.*®

The use of trade sanctions in the WTQ is based on the assumption that external commercial
pressure will lead to compliance. While that may sometimes work, it neglects a wide array
of opportunities to generate internal political pressure for reform. To be sure, the idea behind
the hit list is that the threat of trade sanctions will catalyze internal apposition te the ob-
stinacy of the target country’s government. But motivation through fear is hardly the most
inspirational way for democratic societies to influence each other.®”

Even without sanctions, the WO has a comparatively sophisticated system for implemen-
tation review. Reports of panels and the Appellate Body are made public at the same tme
they are given to all WTO member governments. Within thirty days after the DSB adopts a
report, the defending government must “infarm the DSB of its intentions in respect of imple-
mentation.”*'® In gfl instances so far, the defending government has affirmed the intention
to comply.”™ The DSB keeps national implementation under “surveillance” and on its agenda
until the dispute is resolved.” Should a disagreement arise as to whether compliance has
been effected, a panel can be appointed to issue a judgment.® That report is also quickly
made public en the WTO Weh site.

law works because governments want itto work, nocbecause theyare bullied into compliance by trade sanctions.”)
{Eootnote omitted).

3 Richard N. Cooper, Trade and the Enviranment, 5 ENV'T & DEV. ECON, 501, 501 (2000).

T THE IMPLEMENTATION AND EFFECTIVENESS OF INTERNATIONAL ENVIRONMENTAL COMMITMENTS 47 (David G.
Victor, Kal Raustala, & Eugene B. Skolnikoff eds., 1998).

2 Ed at 683,

3 Id. at 694,

H Soe text at note 270 supra.

19 Weiss, supra note 266, at 459-60.

MG Fol, at 460.

M7 Sop Rarnhod Behboodi, Legal Reasoning and the International Law of Trade— The First Steps of the Appellate Body
of the WI0, ]. WORLD TRADE, Aug. 1998, ac 55, 65 (nating that the binding force of international [aw must reside
in samething other than the threat of force or economic sanction).

A8 DS Are, 21,3,

M9 oo Ouerview of the State-of-Play of WTO Disputes (May 2, 2001}, at <hiep:/ /www.wto.org>; sea also CHAYES &
CHAYES, supranote 95, at 112 ("The essence of the international legal process is a dialectic that, by emphasizing
assent At every stage, operites o generate pressure for compliance.™).

0 DSU Arts. 21.6, 22.8. One scholar and practitioner ealls this "continuous finger-pointing against recalcitrant
WTO members.” Mavroidis, supra note 172, at 793, The language of DSU Article 21.6 was drawn from the 1989
improvements to the GATT dispute settlement system. Improvements to the GATT Dispute Sectlement Rules and
Procedures, Apr. 12, 1939, GATT B.L.S.D. (36th Supp.} at 61, 67.

=L DSU Are. 21.5.
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The promptrelease and easy availability of WTO panel reports facilitates a sunshine strat-
egy, but still maore transparency is needed. DSB meetings should he open to the public. Right
now, multilateral review of national implementation has anly limited uulity because the
electorates to which democraric governments are accountable are left out of the process.
When he addressed the American Society of International Law in 1911, President William
Howard Taft declared, “International law has no sanction except in the conscience of nations,
and nations have not anywhere near the conscience that individuals have."* Yet when the
DSB reviews the status of each dispute, anly the “nations™ are in the room. If DSB meetings
were apen to concerned individuals, then more pressure could be hrought to bear on gov-
ernments that fail to comply.

In addition ta the current internally focused DSB procedures, the WT'O should experi-
ment with ways to link its compliance pracesses with domestic politics. One toal would be
to hold postadjudication public hearings in each dispute, and invite testimony from injured
private actors in the complaining country and from reformers in the defending country. If
the defending government justfies the maintenance of its WT'O-illegal policy on dubious
economic or scientfic grounds, those excuses could be controverted in the public hear-
ing.** Another tool would be to encourage a dialogue between NGOs and the business com-
munityin the complaining country and similar groups in the defending country. As Rosalyn
Higgins pointed out several years ago, the ILO worked well because it developed a “home-
directed” mobilization of shame through its tripartite system.>*

WTO experimentation is surely warranted, yet one can imagine ways in which public
shaming techniques could backfire.™ The publicin the target country might get defensive
about the WTO oversight, NGOsin both disputing countries might convince each ather that
the underlying WT'O rule is faulty and that the defending country should be allowed to con-
tinue its WTO violation. Nevertheless, these risks are worth bearing because ultimately the
WTO cannot succeed without public support earned through robust debate.

The WTO can also explore ways to facilitate national legislative action when that is needed
to effectuate compliance. After a WI'Q decision is handed down, a losing defending gov-
ernment will need to face down domestic vested interests that are likely to oppose change
and glorify “savereignty.” To pave the way for new legislation, the WTO could encourage
governments to embed a fast-track process in domestic law. For example, a government might
set up a special commission to draft a compliance plan that would be vated on within a pre-
scribed period. By committing themselves to such a process in advance, WI'O members might
elicit the participation of aother members.

The idea of a special procedure for implementing WTO decisions is not new. It already
appears in national law. For example, U.S. law restricts the exparts of unprocessed timber
from certain lands but authorizes the president to suspend this restriction if the WT'O rules
againstit.* The Uruguay Round Agreements Act provides special procedures for implement-
ing WTO recommendations finding fault with determinations by the U.S, International Trade
Commission or the Department of Commerce.’ In implementing the GATT’s Tokyo Round
in 1979, the U.S. Congress provided a fast track for changing federal law to implement

2 Response of President Taft, 5 ASIL PROC. 340, 341 (1911).

¥ a0 Daniet C. Esty, Nan-Governmental Organizations at the World Trads Organization: Cosperation, Competition, or
Frghysion, 1.INT'LECON. L. 123 (1998); Thomas Risse, “Let’s Argue! ™ Communicative Action in Warld Politics, 54INT'L
ORG. 1,22 (2000} {noting the cvilizing effect of public discourse).

¥ Rosalyn Higgins, Remarks, in THE EFFECTIVENESS OF INTERNATIONAL DECISIONS, supra note 60, at 447,

0 SecGary H. Perlow, The Multilateral Supervision of International Trade: Has the Textiles Experiment Worked? 75 A]IL
93, 124 (1981} (positing that tao much publicity can have an effect contrary o that intended).

0 19 11.5.C. §620c(g) (1994).

19 1.8.C. §3538 (1994). For a discussion of some of these provisions, see David Palmeter, United States Fmple-
mentation of the Uruguay Round Antidumping Code, ]. WORLD TRADE, June 1995, ar 39, 74-76.
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recommendations under those agreements.””® Hence, the novelty of the suggestion above
is not a fast-track process per se but, rather, getting the WT'O to encourage governments to
institute such a process.

Requiring Compensation

The DSU expresses a preference for compensation over suspension of concessions but nates
that compensation is “voluntary.”**® Compensation in this context means action by the vio-
lator government to reduce trade barriers, It does not refer to financial compensation (al-
though that outcome is not precluded).*® Trade compensation in the WT'O would have to
be given consistently with the most-favored-nation rule.™ Thus, one “problem” with compen-
sation is that in lowering tariffs for the benefit of the complaining country, the defending
government will also provide greater market access to other countries, and the quantum of
liberalization will probably be higher than the *nullification or impairment.”

Many trade law analysts favor compensation. Pauwelyn has suggested that the DSU be
changed to make compensation compulsory.** Gary Horlick has urged that the winning
plaintiff government be allowed to choose the products for compensation.” Allan Rosas has
pointed to the passibility of using arbitration to determine the appropriate compensation.**

So far, however, no one has devised a way to make the defending government consum-
mate the compensation by lowering its tariffs. As noted above, ane of the virtues of WTO
sanctions is that they can be implemented unilaterally. Thus, while compensation is 2 much
hetter outcome than a trade sanction, it is not interchangeable from the perspective of a
complaining gavernment.

V. CONCLUSION

This article makes three main points. First, the WT'O is using the possibility of trade sanc-
tions to enforce compliance with WTO abligations. This practice clashes with traditional GATT
doctrine, which was that this trade remedy is used to rebalance concessions, not to sanction.
Second, the availability of a trade sancrion offers some advantages to the WTO. But trade
sanctions also incur many disadvantages, and these outweigh the advantages. Among the
most serious problems are that trade sanctions confuse the public about the benefits of
imports, and that sanctions give import-competing industries a chance to solicit new trade
barriers. Third, the WIQ needs ta design better ways to get governments to follow WTO
rules. This exercise can be informed by studying the practices of other international argani-
zations that promote compliance without trade sanctions. The experience of the ILO is par-
ticularly notewarthy because it has made no use of the economic sanction available in its
compliance procedure.

W19 ULS.C82504(c) (1), (4) (1994).

IDSU Arts, 3.8,22.1,22.2,

™ Compensation is notdefined in DSU Are. 22.1. Monetary compensation has never been employed, althaugh
the idea was debated in the GATT in the early 1960s, Brazil and Uruguay propased that panels be given autharity
1o propose an “indemnity of a financial character” in complaints by developing countries against developed
countries. DaM, supranote 84, at 368 {quoting Report of the Ad Hoc Group an Legal Amendments to the General
Agreement, reprinted in GATT, Expansion of Trade of the Developing Countries 112, 119 (Dec. 1966)). Many
ohjections were raised to this proposal, including thac “it was inconceivable that natonal legisiatures would be
willing o vate budgetary provisions for this purpose.” Jd. at 369 (quoting Report of the Ad Hoc Graup, supra, at
115}. Recently, Jagdish Bhagwati has praposed that the defending country pravide cash compensation to the com-
plaining country, which could then be donated to the exporting industry. Bhagwatl, supra note 2, at 28,

™ Andreas F. Lowenfeld, Remediss Along writh Rights: Institutional Reform in the New GATT, 88 A[IL 477,486 .14 {1994).

2 pauwelyn, supronote |, at 345-46.

3 Gary N. Horlick, Problems with the Compliance Structure of the WTQO Dispute Resolution Process, Paper
Prepared for Conference at the University of Minnesota Law Schaol (Sept. 15-16, 2004).

4 Rosas, supra note 167, at 144,
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Rethinking WTO trade sanctions is vital because this tool is destabilizing international
governance. Like the bright light that attracts insects on a warm night, the lure of WTO
sanctions has enticed numerous activists to the WTO to try to add their issues for trade
enforcement. This influx is harming the WTO by distracting attention from the rask of
economic liberalization. Furthermare, these developments have an unhealthy effect on
other international organizations, which are made to feel less impaortant than the WT'O he-
cause they have nat been granted the power to impose sanctions,

Pulling cut the WTO's teeth is not going to happen until governments see workable alter-
natives. Right now, the large industrial countries are comfortable with rariff sanctions be-
cause they can threaten them againsteach other and against developing countries. Now that
arbitrators have affirmed that the TRIPS Agreement can be used as a sanction, many devel-
oping countries might believe that sanctions can work for them, too. In the private sector
and in civic society, some opposition to WT'O sanctions has developed over the past two
years. Yet the predominant view remains presanction. Business groups want WT'Q rules to
be “enforceable.” Among NGQs, there is a vein of support for using trade sanctions to en-
force other areas of international law.

To achieve better compliance with internarional trade law, the WT'O should explore ways
to promote internal domestic change. The WT'O may have the best dispute settlement sys-
tem of anyinternational erganization, butit does not have the best compliance system. The
current WT'Q approach is too coercive and state-centric. Other international organizations
have grappled with compliance problems for many years and have developed a number of
positive instruments like publicity, education, capacity building, and stakeholder partici-
pation. These techniques are slowly being adopted by the WT'O. Yet much more can he done
to use public opinion as a means to influence scofflaw governments.* Rather than the low
road of economic coercion, the WTO should take the high road of building public suppart
for international trade law.

¥ W. Michael Reisman, Sanctions and Enforcement, in MYRES 8. McDOUGAL & W. MICHAEL REISMAN, INTER-
NATIONAL Law ESSAYS: A SUPPLEMENT TO INTERNATIONAL Law N CONTEMPORARY PERSPECTIVE 381, 399, 419 {1981}
{explaining that the activation of world public apinion can be a sanctioning technique and noting that private
groups can be influential as part of an international enforcement program),



