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CHFIUSAND GLoBAL CROSSING

r months, aproposed purchase of bankrupt
ecommunicationsgiant Globa Crossing sat
on hold whilethe Committeeon Foreign

Investment in the United States (CFIUS) debated
itsapproval. Reportedly, CFIUSwas concerned
about the possibletiesto the Chinese government
of co-purchaser Hong K ong based Hutchinson-
Whampoa. CFIUS sultimatedecisionto opena
forma investigation into the proposal put the
acquisitionin seriousdoubt and finally convinced
Hutchinsonto drop out.

CFIUS, originally establishedin 1975 and
srengthened in 1988, isaU.S. government national
security watchdog committee composed of 12
representativesfrom severa executivebranch
agencies. The Secretary of the Treasury chairsthe
committee, which a so seatsthe secretaries of the
Department of State, Commerce, and Defense,
aongwiththeAttorney Genera, the National
Security Adviser, andtheU.S. Trade Representa-
tive. Alsoincluded arethe WhiteHouse Office of
Management and Budget, the Office of Scienceand
Technology Policy, and the Assistantstothe Presi-
dent for National Economic Policy and National
Security Affairs. Inlate April 2003, President Bush
added Tom Ridge, Secretary of Homeland Security,
asanother member, possibly portending atougher
sanceonforeigninvestment.

Despiteitsrelative obscurity, CFIUShasa
key roleinreviewinginvestmentsthat resultin
foreign control of U.S. companies. CFIUS may
review or investigateany acquisition by or witha
foreign personthat “could resultin control by a
foreign person of aU.S. person or persons engaged
ininterstate commerceinthe United States” where
“thereiscredibleevidenceto support abdief that
theforeigninterest exercising control of theU.S.
person to be acquired might take action that
threatensto impair the nationa security.” Withthe
soleresponsibility for discerning such threatsto
national security, CHHUS may bewillingtocarry a
big stick to protect the nation in the post-9/11
climate

On paper, the process by which CFIUS
actsisrelatively smple. Private partiesarenot
required to notify CFIUS of their proposed busi-
nesstransactions. Failureto do so, however, leaves
such acquisitionsopen to possibledivestiture at
somelater timeif CHUS, onitsowninitiative,
decidestoinvestigate. Ontheother hand, parties
seeking safe harbor may fileavoluntary notice of an
acquisitionwith CHUS. Thirty daysafter such
filing, CFlIUS must decidewhether or not to
investigate. If CFIUS decidesnot to investigate
further, the processends at that point, and the
partiesmay proceed with their planned business
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arrangement without risk of futureforced divesti- CFIUS, however, expressed concerns.
ture. However, if any member of CFIUSindicates The Department of Defense and the FBI reportedly
concern and CFIUS decidesto commencean presented the toughest opposition to the transac-
investigation, then CFIUS has45 daysto review tion. They feared that possibletiesbetween
thedeal. Upon naotification of aCFIUSdecisionto Hutchinson and the Chinese government woul d
investigate, most partieswithdraw their proposed compromise Globa Crossing’ s99,000-milefiber-
acquisitions. If the parties choose not to do so, optic network, someof which carriestelecommuni-
CFUS continuesitsinvestigation and, sometime cationstrafficfor theU.S. government. Some
beforethe end of the 45 days, presentsareport CFIUS members apparently wanted to secure
and recommendation to the President. ThePresi- accessto the network for government intelligence
dent then announces hisdecision no later thanthe services. The Singapore company presented no
fifteenth day after the CFIUSinvestigationis real security issuesfor CFIUS.
completed. If thereiscredibleevidenceleading the
President to believethat theforeigninterest exercis- In attemptsto discouragea CFIUS investi-
ing control might threaten national security, hemay gation, Hutchinson offered to namefour U.S.
suspend or prohibit any acquisition. citizens, to be approved by the U.S. government, to
siton Global Crossing’ s 10-person board. Despite
CHUS smost recent, highly publicized these effortsand after monthsof informal talks,
activity involvesthe potentia purchaseof Global CFIUSfinally metinlateApril and by letter dated
Crossing, abattered UStelecommunications April 28 saidthat it wasinitiating a45-day investi-
company struggling to emergefrom bankruptcy. gation. Upon learning of the CFIUS decision,
Global Crossing beganitsdiscussonswith CFIUS Hutchison reinquisheditshid, cedingitssharetoits
last summer when Hutchinson and Singapore Singapore partner.
TechnologiesTelemedialtd. (STT) wonthepublic
auctionto purchase Global Crossing. Each com- For moreinformation, please contact:
pany agreed to pay $125 million for acombined
61.5 percent stakein the reorganized company. JohnH.Harwood Il +1 (202) 663-6333
Thesd eof control would have enabled Global john.harwood@wil mer.com
Crossingtoavoidliquidation. TheU.S. Bankruptcy
judgeinNew Y ork, presiding over the bankruptcy, Jennifer M. Rockoff +1 (202) 663-6918
along with regul atorsfrom the United Kingdom and jennifer.rockoff@wilmer.com
the European Union, all approved thedeal.

z S\

This letter isfor general informational purposes only and does not represent our legal advice asto any particular set of facts, nor does
this letter represent any undertaking to keep recipients advised asto al relevant legal developments. For further information on these
or other telecommunications matters, please contact one of the lawyers listed below:

Bradford Berry Bradford.Berry@wilmer.com Janis Kestenbaum Janis.K estenbaum@wilmer.com
J. Beckwith Burr Beckwith.Burr@wilmer.com WilliamLake William.Lake@wilmer.com
Lynn Charytan Lynn.Charytan@wilmer.com Jonathan Nuechterlein Jonathan.Nuechterlein@wilmer.com
Jonathan Frankel Jonathan.Frankel @wilmer.com William Richardson William.Richardson@wilmer.com
John Harwood John.Harwood@wilmer.com Josh Roland Josh.Roland@wilmer.com
Samir Jain Samir.Jain@wilmer.com Catherine Kane Ronis Catherine.Ronis@wilmer.com
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