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FIFTH CIRCUIT TAKESRELIANCE-BASED APPROACH
TO STOCK PRICE RESPONSIVENESS,
JOINSMAJORITY OF CIRCUITS ON PSLRA
SCIENTER PLEADING STANDARDS

Circuit recently addressed an issue that is be-

coming increasingly prevalent under the anti-
fraud provisionsof thefederal securitieslaws: whether
the lack of amarket priceresponseto an aleged mis-
representation requires dismissal of aclaim based on
that misrepresentation. I1n Nathensonv. Zonagen, Inc.,
267 F.3d 400 (5th Cir. 2001), the court held that the
presumption of reliance generated by thefraud onthe
market theory is rebutted, as a matter of law, when
the alleged misrepresentation does not affect the mar-
ket price of the security in question. Inthe sameopin-
ion, the court also joined the majority of federal ap-
pellate courts addressing the pleading provisions of
the Private Securities Litigation Reform Act
(“PSLRA™),15U.S.C.A. § 78u-4 (West 1997 & Supp.
2001), in holding that (i) alegations of scienter may
be based on recklessness, and (ii) “ motive and oppor-
tunity” allegationsarerelevant to the scienter inquiry,
but will only rarely be sufficient to show the “strong
inference” of scienter required by the PSLRA.

T he United States Court of Appealsfor the Fifth

Factual Background

Between October 1997 and January 1998, the
stock price of Zonagen, Inc. (“Zonagen”), a
NASDAQ-traded biopharmaceutical company,
tumbled following an investment banker’s adverse
reports concerning two of the company’s products,

an erectile dysfunction drug called Vasomax and an ad-
juvant called Immunax. Subsequently, several Zonagen
shareholdersfiled aclass action lawsuit against the com-
pany, its president and CEO, and two of itsdirectorsin
the United States District Court for the Southern Dis-
trict of Texas. Asserting claimsunder Section 10(b) of
the Securities Exchange Act and Rule 10b-5, plaintiffs
claimed that defendants made fal se statements concern-
ing Vasomax’ s success in clinical trials, Zonagen'sin-
tellectual property rights in Vasomax’s active ingredi-
ent, and Zonagen’ s discovery of Immunax. These mis-
representations allegedly inflated the market price of
Zonagen stock, and plaintiffs sought to represent aclass
of purchasers who bought Zonagen shares at these arti-
ficially high prices.

Oneof thefraud claimswas based on Vasomax's
performancein“Phasell” clinical trialsrequired by the
Food and Drug Administration. In the months follow-
ing the Phasel| trials, Zonagen issued pressrel eases de-
scribing thetrialsin positive terms and either expressly
stating or clearly implying that they had yielded statisti-
caly significant results. Zonagen's stock price did not
rise on this news; in fact, it declined as the announce-
mentsweremade. That November, Zonagenfiledaform
S-3 with the SEC disclosing that, contrary to its earlier
representations, the Phase |1 trials had not yielded sta-
tistically significant results. Zonagen's share pricein-
creased dlightly in the following months.
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On defendants’ motion, the district court dis-
missed the complaint in its entirety. The district court
concluded that Zonagen’ s stock price was unaffected by
the alleged misrepresentations concerning the Phase 11
trials and that those misrepresentations were therefore
immaterial as a matter of law. With respect to the re-
maining claims, the district court held that the purported
misstatementswere also not material, although for other
reasons, and that the complaint failed to satisfy the strin-
gent pleading standards for scienter adopted by the
PSLRA. On appeal, the Fifth Circuit concluded that the
district court properly dismissed al but one of plaintiffs
claims and remanded for further proceedings as to that
claim.

Fraud on the Market Presumption Rebutted by
Absence of Market Price Response

The Nathenson plaintiffsdid not allege that they
individually relied on any misstatements concerning the
Phase |l trials.! Instead, they based their claims on the
presumption of reliance flowing from the fraud on the
market theory approved by the Supreme Court in Basic
Inc. v. Levinson, 485 U.S. 224 (1988). Borrowing from
the* efficient capital markets hypothesis’ in economics,
the fraud on the market theory rests on the assumption
that an efficient securitiesmarket will digest all publicly
available information about a security — including all
material misrepresentations— and reflect that informa-
tion in the security’s market price. Because investors
generally rely ontheintegrity of that price, their reliance
for Rule 10b-5 purposes can be “rebuttably presumed
with respect to publicly disseminated materially mislead-

ing statements concerning companies whose shares are
traded on awell-devel oped, efficient market.”?

Relying on the Third Circuit'sdecisionininre
Burlington Coat Factory Sec. Litig., 114 F.3d 1410 (3d
Cir. 1997), the district court reasoned that the fraud on
the market theory requiresthat the alleged misrepresen-
tations or omissions affect the market price of the secu-
rity and tied this requirement to the materiality element
of the Rule 10b-5 cause of action.®> The Fifth Circuit
agreed that an effect on market price is required, but
held that “it ismore appropriate...to relate thisrequire-
ment to reliance rather than to materiality.”* According
to the court, both Basic and its own decision in Abel| v.
Potomac Ins. Co.,> approached the issue of market re-
sponsiveness from the standpoint of reliance. The court
al so suggested that market price responsivenessismore
appropriately analyzed under the rubric of reliance be-
cause reliance emphasi zes “what actually happened” as
aresult of amisrepresentation or omission, while mate-
riality lookstoits“likely potential.”®

Accordingly, the Nathenson court held that the
fraud on the market presumption of relianceis rebutted
when the market price of the security is not affected by
thealleged misstatement or omission.” Because the com-
plaint revealed that the stock price fell after the alleged
mi srepresentations concerning the Phasel | trialsand rose
when the truth was revealed, the presumption of reli-
ance asserted by plaintiffs was rebutted (and the claim
properly dismissed) for lack of amarket responseto the
alleged misinformation.

1 A plaintiff’s reliance on the purportedly misleading statement or omission is a necessary element of the Rule 10b-5 cause of
action. See generally 2 Thomas Lee Hazen, The Law of Securities Regulation § 13.2.1, at 468 (3d ed. 1995).

2 Nathenson, 267 F.3d at 413 (citing Basic, 485 U.S. at 246-47 & n.24).

8 The district court also determined that the element of reliance was not established, but its discussion “focused almost entirely
on materiality.” Id. at 414. Materiality requiresthat there be a substantial likelihood that the misrepresented or undisclosed information
“would have been viewed by the reasonable investor as having significantly altered the ‘total mix’ of information made available.” TSC
Indus., Inc. v. Northway, Inc., 426 U.S. 438, 449 (1976). A misrepresented or omitted fact is material if a reasonable investor would
consider it important in making a decision. See Basic, 485 U.S. at 231-32.

4 Nathenson, 267 F.3d at 415.

5 858 F.2d 1104 (5th Cir. 1988), vacated on other grounds sub nom., Fryar v. Abell, 492 U.S. 914 (1989).
6 Nathenson, 267 F.3d at 418 (emphasisin original).

7 Id. at 415.
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Limited Approach To Issue of Market Price
Response

Nathenson is a useful arrow in the Rule 10b-5
defendant’ squiver becauseit justifiesdismissing afraud
on the market case at the pleadings stage if it is clear
that the subject security’s market price was unaffected
by the alleged misrepresentations. However, the deci-
sion also hasasignificant limiting aspect: 1n determin-
ing that relianceinstead of materiality isthe appropriate
basisfor analysis, the court effectively restricted the dis-
positive effect of the absence of amarket price response
to fraud on the market cases under Section 10(b) with-
out providing any analytic justification for this limita-
tion.

Although they have taken different approaches
to the question, the federal courts have frequently ana-
lyzed the effect of market price responsiveness — both
in the fraud on the market and other contexts — under
therubric of materiality.® InBurlington Coat, and again
in Oran v. Safford, 226 F.3d 275 (3d Cir. 2000), the
Third Circuit explained that a materiality-based analy-
sisisespecially appropriatein fraud onthe market cases.
The court emphasized that the efficient markets doc-
trine underlying the fraud on the market theory holds

that al material information (i.e., all information that
that issignificant to investors) isimmediately reflected
in the price of a security traded in an efficient market.
Stated differently, if information relating to a security
traded in an efficient market is material, then its public
disclosure will affect the market price of the security.
From this premise, the court concluded that if the public
disclosureof information failsto affect asecurity’ sprice,
then the information must be immaterial, absent some
other explanation for the lack of market movement.
Thus, the economic underpinning of the fraud on the
market theory allows a court to assess materiality “ post
hoc by looking to the movement, in the period immedi-
ately following disclosure, of the price of the firm's
stock.”®

Although Oran and Burlington Coat involved
fraud on the market claims under Rule 10b-5, their ma-
teriality-based rationaleis potentially morefar-reaching.
Materiality is a necessary element of several causes of
action under the securities laws,*® and must also be
proved by the SEC and the government in enforcement
or criminal proceedings based on fraud. The courts ap-
pear to agree that the same basic standard of materiality
applies acrossthe various securities statutes.** Thus, if
the materiality of any statement or omission can be con-

8 See, e.g., United Sates v. Bilzerian, 926 F.2d 1285, 1298-99 (2d Cir. 1991) (holding, in a criminal prosecution under Section

10(b), that the absence of stock price movement is relevant to but not dispositive of materiality inquiry); In re Apple Computer Sec.
Litig., 886 F.2d 1109, 1116 (9th Cir. 1989) (reasoning, in afraud on the market case, that “[d]ramatic price movementsin response to an
optimistic statement would provide a strong indication that the statement itself was materid...."); In re Fideity/Micron Sec. Litig., 964
F. Supp. 539, 548 (D. Mass. 1997) (“A simple test of materidity in afraud-on-the-market case is whether the alleged misrepresentation
in fact affected the market.”); Geiger v. Solomon-Page Group, Ltd., 933 F. Supp. 1180, 1188 (S.D.N.Y. 1996) (reasoning that stock price
movement is relevant to but not dispositive of the materiality inquiry); Mathews v. Centex Telemanagement, Inc., No. C-92-1837-CAL,
1994 WL 269734, at *7 (N.D. Cal. 1994) (“Stock prices may sometimes indicate materiality, depending on the circumstances of a
particular case.”); Welgos v. Commonwealth Edison Co., 688 F. Supp. 331, 341 (N.D. Ill. 1988) (stating, in acivil action under Section
11 of the Securities Act, that the absence of stock price movement is not dispositive of the materiality inquiry), aff’d on other grounds,
892 F.2d 509 (7th Cir. 1989). But see Flamm v. Eberstadt, 814 F.2d 1169, 1180 (7th Cir. 1987) (treating lack of price movement as
relevant to the quantum of damages); McEwen v. Digitran Sys., Inc., 160 F.R.D. 631, 640 (D. Utah 1994) (analyzing stock price move-
ment under the reliance element).

o Oran, 226 F.3d at 282.

1o For example, materiality is a necessary element in civil claims involving misleading registration statements or prospectuses
under Sections 11 and 12(a)(2) of the Securities Act, 15 U.S.C.A. 88 77k(a) and 771(a)(2), and actions involving misleading proxy
statements under Section 14(a) of the Securities Exchange Act, 15 U.S.C.A. § 78n(a), and Rule 14a-9, 17 C.FR. § 240.14a-9.

n See, e.g., Shaw v. Digital Equip. Corp., 82 F.3d 1194, 1217 (1st Cir. 1996); Flamm, 814 F.2d at 1174; Geiger, 933 F. Supp. at
1184; see generally, Hazen, supra n.1, at 813.5A, at 507.
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clusively determined by whether it affects the market
price of the security to which it refers, the absence of
market price movement should defeat claimswhenever
materiality isarequired element, provided the security
is traded in an efficient market. When so understood,
the lack of a market response is a powerful defense
against all manner of claimsunder the securitieslaws.’2

Nathenson underminesthisargument becauseit
adopts areliance-based analysis rather than a material-
ity-based analysis. For instance, unlike materiality, reli-
ance is not an element of a cause of action under Sec-
tion 11 (except in Ili3mited citcumstances) or 12(a)(2) of
the SecuritiesAct, and need not be established by the
SEC or the government in enforcement or criminal pro-
ceedings under Rule 10b-5. Nor would Nathenson’'s
analysis be helpful to defendants in fraud suits where
the plaintiff allegesactual reliance asdistinguished from
afraud on the market theory — even if the security was
traded in an efficient market — because the plaintiff will
claim to have relied on the misrepresentation or omis-
sion itself, not the integrity of the market price.* Un-
der the Nathenson approach, then, the lack of a market
priceresponseto afraudulent misrepresentation or omis-
sonwill justify dismissa of acomplaint only wherefraud
on the market is an essential part of aplaintiff’s claim.

The Nathenson court provided no clear reason
to prefer its reliance-based approach over the material -

ity-based analysisof Oran and Burlington Coat. Indeed,
the court’s determination that its analysis was dictated
by Basic and Abell seems somewhat strained. Neither
decision held that an efficient market’ sfailureto respond
to an alleged misrepresentation must be analyzed solely
under thereliance element. And to the extent they indi-
catethat alack of market movement could rebut the pre-
sumption of reliancein afraud on the market case, noth-
ing in these decisions suggests that the same facts could
not also be probative or dispositive of the materiality
inquiry.*® Moreover, the court’s argument that reliance
is the preferable basis for analysis because it looks to
actual effectswhilemateriality looksto likely probabili-
ties simply fails to address the reasoning of Oran and
Burlington Coat: If it istrue that in an efficient market
all material information will affect the stock price, then
the lack of such an effect should — absent some other
explanation — provethat the information was not mate-
rial.

The Nathenson court’ sreliance-based approach
is also problematic given the procedural posture of the
case. The fraud on the market theory creates a rebut-
table presumption of reliance, shifting the burden of per-
suasion on that element from the plaintiff to the defen-
dant. It would seem difficult for adefendant to rebut the
presumption at the Rule 12(b)(6) stage unless the court
resortsto facts outsidethe complaint or requirestheplain-
tiff to plead some explanation for the lack of a market

12 Indeed, the United States District Court for the Eastern District of Pennsylvania recently dismissed a claim under Section 14(a)

of the Securities Exchange Act reasoning that the lack of a market price response to the disclosure of information omitted from a proxy
statement rendered that omission immaterial as amatter of law. Inre NAHC, Inc. Sec. Litig., No. Civ. A. 00-4020, 2001 WL 1241007 at
*24 (E.D. Pa. Oct. 17, 2001). The court rejected plaintiffs’ argument that the Burlington Coat and Oran decisions were limited to fraud
on the market cases under Rule 10b-5 concluding that the standard of materiality adopted in TSC Industries, supra n.3, governs both
claims. 1d. Compare with Justin Indus., Inc. v. Choctaw Sec., L.P., 920 F.2d 262, 266 n.4 (5th Cir. 1990) (summarily rejecting claim that
lack of market movement defeated materiality in a Section 14(a) case, but without considering reasoning similar to that in Oran and
Burlington Coat).

13 Itisalso generally accepted that relianceis not required in an action under Section 14(a) and Rule 14a-9. See Hazen, supran.l,
§11.3, at 224.

H However, even in an actual reliance case, a plaintiff’s reliance must be reasonable, and the fact that the marketplace found the
information to be inconsequential would be strong evidence that reliance was not reasonable.

15 Oddly, Nathenson did not rely on two prior Fifth Circuit decisions in which the court stated, in dicta, that a showing that the
stock price was not affected by a misrepresentation would rebut the presumption of reliance. See Fine v. American Solar King Corp.,
919 F.2d 290, 299 (5th Cir. 1990); Finkel v. Docutel/Olivetti Corp., 817 F.2d 356, 364 (5th Cir. 1987), overruled on other grounds, Abell,
858 F.2d at 1120. However, like Basic and Abell, neither of these decisions gives any reason to reject a materiality-based approach to the
issue of market price responsiveness.

WiLMER, CUTLER & PICKERING 4 WWW.WILMER.COM



price response.’® In contrast, a plaintiff must affirma-
tively plead and prove materiality, making a plaintiff’s
failureto explain the absence of amarket price response
amore appropriate basisfor thedismissal of theclaim.'’

Given the analytic and procedural problemsin-
herent in the decision, Nathenson may best be under-
stood as an attempt to limit the legal effect of the eco-
nomic doctrine underlying thefraud on the market theory
while simultaneously recognizing that a stock price re-
sponse to an alleged misrepresentation or omissionisa
necessary element of recovery under that theory.

Fifth Circuit Joins Magjority of Circuitson Sci-
enter Pleading Standards

In Nathenson, the Fifth Circuit al so becamethe
eighth federal court of appeals to rule on the scope of
the pleading requirements for scienter imposed by the
PSLRA.®® Before the statute’'s enactment, the circuit
courts adopted varying approaches to evaluating a se-
curities fraud complaint’s allegations of scienter. The
Second Circuit took what was widely regarded as the
most stringent approach and required that scienter alle-
gations support a“ strong inference of fraudulent intent,”
which a plaintiff could establish by alleging facts con-
stituting strong circumstantial evidence of conscious

misbehavior or recklessness, or showing that the defen-
dant had both the motive and opportunity to commit
fraud.®

Under the PSLRA, acomplaint issubject todis-
missal unlessit states* with particularity factsgiving rise
to a strong inference that the defendant acted with the
required stateof mind.”® Asthe“strong inference” lan-
guage suggests, the Second Circuit standard was the fo-
cus of the debate over this provision, with representa-
tives, senators, and even the President claiming that it
supported their various and conflicting positions. Con-
sequently, the PSLRA's legidlative history is muddled
and has proved of little use to courts in addressing two
significant questions left unanswered by the statute it-
self: (i) whether the statute’ s stringent pleading require-
mentsaltered prior caselaw holding that asecuritiesfraud
complaint may be based on allegations of severe reck-
lessness; and (ii) whether the “ motive and opportunity”
approach to pleading scienter articul ated by the Second
Circuit remainsvalid.

With respect to the first issue, the Nathenson
court — like al but one of the circuit courts to have
addressed the issue — held that severe recklessness re-
mains a sufficient basis for pleading scienter.?* Before
the PSLRA was enacted, there was general agreement

16 The Nathenson court acknowledged that “in certain specia circumstances public statements falsely stating information which

is important to the value of a company’s stock traded on an efficient market may affect the price of the stock even though the stock’s
market price does not soon thereafter change,” but determined that dismissal was nonetheless warranted because “no such special
circumstance is alleged or even hinted at here.” 267 F.3d at 419.

e But see Ganino v. Citizens Utils. Co., 228 F.3d 154, 167 (2d Cir. 2000) (vacating Rule 12(b)(6) dismissal based in part on
grounds that lack of stock price movement demonstrated immateriality because, although complaint did not allege change in share price,
the issue should have been resolved in plaintiff’s favor).

18 Scienter is a necessary element of the Rule 10b-5 cause of action and refers generaly to an intent to deceive, manipulate, or
defraud. See Ernst & Ernst v. Hochfelder, 425 U.S. 185, 193 & n.12 (1976).

1 See Chill v. General Elec. Co., 101 F.3d 263, 267 (2d Cir. 1996) (citing Shieldsv. Citytrust Bancorp, 25 F.3d 1124, 1128 (2d Cir.
1994)).
2 15 U.S.C.A. 8§ 78u-4(b)(2); see also 15 U.S.C.A. 8 78u-4(b)(3)(A) (providing that a complaint shall be dismissed if it failsto

satisfy the pleading requirements of the Act).

= Nathenson, 267 F.3d at 409; see also Florida Sate Bd. of Admin. v. Green Tree Fin. Corp., Nos. 99-3536, 99-3586, 99-3587,
2001 WL 1334728, at * 7 (8th Cir. Oct. 25, 2001); City of Philadelphia v. Fleming Cos., 264 F.3d 1245, 1259 (10th Cir. 2001); Novak v.
Kasaks, 216 F.3d 300, 310 (2d Cir.), cert. denied, 531 U.S. 1012 (2000); Greebel v. FTP Software, Inc., 194 F.3d 185, 200 (1st Cir. 1999);
Bryant v. Avado Brands, Inc., 187 F.3d 1271, 1284 (11th Cir. 1999); In re Comshare, Inc. Sec. Litig., 183 F.3d 542, 550 (6th Cir. 1999);
In re Advanta Corp. Sec. Litig., 180 F.3d 525, 534 (3d Cir. 1999).
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among the circuits that a showing of recklessness satis-
fied Rule 10b-5' s scienter requirement. Because noth-
ing in the PSLRA suggested any intent to alter the sub-
stantive law, these courts concluded that allegations giv-
ing rise to a strong inference of recklessness must be
sufficient to satisfy the statute’ s pleading requirement.?
The Ninth Circuit has taken a somewhat different ap-
proach, holding that “simplerecklessness’ isinsufficient
under the PSLRA and that a plaintiff must allege facts
showing “ deliberate recklessness.” %

With respect to motive and opportunity allega-
tions, the Nathenson court reviewed the three basic ap-
proaches to the question taken by the federal circuits:

The Second and Third Circuitshave held that
aplaintiff can raiseastrong inference of sci-
enter if he alleges particular facts showing
that the defendant had the motive and op-
portunity to commit fraud.>* These courts
reason that the PSLRA'’s adoption of the
“strong inference” language implies plead-
ing requirements roughly equal to those ex-
isting in the Second Circuit prior to the
statute’ s passage.

The Ninth Circuit hasread the PSLRA'sleg-
islative history to raise the pleading bar
higher than the one previoudly in force in
the Second Circuit and held that motive and
opportunity allegations are insufficient to
satisfy the statute — only actual intent or
“deliberate recklessness” will do.?

With someminor variationsamong them, the
First, Sixth, Tenth, and Eleventh Circuits
have staked out a middle-of-the-road posi-
tion: In these courts, allegations of motive
and opportunity by themselvestypically will
not giveriseto astrong inference of scienter,
but are relevant factorsto consider in deter-
mining whether the statutory standard is sat-
isfied.?® Although the PSLRA refersto the
Second Circuit strong inference standard,
these courtsgenerally reason that the statute
did not adopt or codify any particular method
of pleading that inference.

The Nathenson court found the mgjority, middle-
of-the-road approach persuasive. It held that whilealle-
gations of motive and opportunity are certainly relevant,
“it would seem to be arare set of circumstancesindeed
where those all egations alone are both sufficiently per-
suasive to give rise to a scienter inference of the neces-
sary strength and yet at the same time there is no basis
for further allegations also supportive of that infer-
ence.” ¥

Although the middle-of-the-road approach has
garnered majority support, arecent Eighth Circuit deci-
sion suggests that analytic distinctions between that
position and the Second/Third Circuit approach may be
moreimaginedthanreal. InFlorida Sate Bd. of Admin.
V. Green Tree Fin. Corp., the court aligned itself with
themajority approach, but noted that Second Circuit case
law has* dramatically constricted” the types of motives
that will suffice as allegations of scienter, rejecting as

2 See, e.g., Nathenson, 267 F.3d at 409; Comshare, 183 F.3d at 550. In thisregard, many courts have emphasized that Congress

required a showing of a specific state of mind in other portions of the PSLRA — for instance, the statute creates a safe harbor for
forward-looking statements unless they were made with “actua knowledge” of their falsity, see 15 U.S.C.A. § 78u-5(c)(1)(B) — which
strongly suggests that Congress's general reference to the “required state of mind” in the pleading provisions was not intended to
eliminate recklessness as a basis for a showing of scienter. See, e.g., Nathenson, 267 F.3d at 409; Greebel, 194 F.3d at 200; Bryant, 187
F.3d at 1284.

z In re Slicon Graphics, Inc. Sec. Litig., 183 F.3d 970, 974 (9th Cir. 1999). Although it describes the required showing as one
involving “some degree of intentional or conscious misconduct,” id. at 977, Slicon Graphics does not explain how the “deliberate
recklessness’ standard differs from the law of scienter as it existed prior to the PSLRA.

% See, e.g., Advanta, 180 F.3d at 534-35; Pressv. Chem. Inv. Servs. Corp., 166 F.3d 529, 537-38 (2d Cir. 1999).

= Slicon Graphics, 183 F.3d at 979.

% See, e.g., City of Philadelphia, 264 F.3d at 1261-62; Greebel, 194 F.3d at 197; Bryant, 187 F.3d at 1287; Comshare, 183 F.3d at
551.

& Nathenson, 267 F.3d at 412.

WiLMER, CUTLER & PICKERING 6 WWW.WILMER.COM



insufficient commonplace motiveslikeadesireto main-
tain the appearance of profitability or ahigh stock price.®
The court concluded that the Second Circuit inquiry, like
the inquiry under the middle-of-the-road approach, is
really “for factsthat give astrong reason to believe that
there was reckless or intentional wrongdoing,” not the
rote satisfaction of a“motive and opportunity” pleading
rule® This anaysis finds support in the Second Cir-
cuit case law, which recognizes that “what is required
when endeavoring to plead facts supporting astrongin-
ference of scienter by showing motive and opportunity
isnot abareinvocation of ‘ magic words such as motive
and opportunity’ but an allegation of facts showing the
type of particular circumstances that our case law has
recognized will render motive and opportunity proba-
tive of a strong inference of scienter.”*

Green Tree's synthesisof these decisionsstrongly
suggeststhat all of the circuits— with the exception of
the Ninth — are scrutinizing allegations of scienter un-
der essentially the same test: whether all of thefactsal-
leged with particularity in the complaint, including facts
establishing motive and opportunity, support the statu-
torily required strong inference of scienter. The differ-
ences among the circuits appear toinvolve at most vary-
ing senses of how great the evidence of unusual, con-
crete, and personal motives must be to satisfy the sci-
enter pleading requirement in circumstances otherwise
suggesting fraud.

If you have any questions, please call Andrew
B. Weissman at (202) 663-6612 or Sam J. Salario, Jr. at
(202) 663-6373.

B 2001 WL 1334728, at *12.
2 Id.
% Rothman v. Gregor, 220 F.3d 81, 90 (2d Cir. 2000) (quoting Novak, 216 F.3d at 311).
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