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The September 11th terrorists’ attacks marked
the beginning of a new anti-money launder-
ing regulatory environment for the securities

industry.  For broker-dealers in particular, 2002 may
serve as an official turning point, starting, as it has
with two significant regulatory initiatives from the De-
partment of Treasury (“Treasury”) to implement the
anti-money laundering provisions of the PATRIOT
Act.1   The first proposal seeks to regulate so-called
“correspondent accounts” that broker-dealers may pro-
vide to foreign banks,2  while the second would re-
quire broker-dealers to file Suspicious Activity Re-
ports (“SAR”) with Treasury’s Financial Crimes En-
forcement Network (“FinCEN”).3

As currently drafted, these proposals are expected
to have far reaching implications for the securities
industry.  In particular, they are likely to cause many
broker-dealers to re-examine the various ways in which
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different types of customer accounts are opened and
handled, including the manner in which accounts are
administered by multiple parties as a part of standard
clearing or prime brokerage arrangements.  Indeed, vir-
tually all broker-dealers coming into contact, directly
or indirectly, with accounts used by foreign banks to
effect securities transactions may be required to incor-
porate the anti-money laundering provisions as a part
of their day-to-day compliance program.

In this newsletter, we first summarize the pro-
posal relating to “correspondent accounts” and discuss
its potential implications for different categories of bro-
ker-dealers, including clearing brokers and prime bro-
kers.  We then engage in a similar analysis of the sec-
ond proposal relating to SAR filing.  Both proposals
are subject to the public comment process, presenting
industry participants with opportunities for persuad-
ing Treasury to modify its proposed rules so that the

1 See H.R. 3162, “Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct Terror-
ism (“PATRIOT) Act of 2001,” Pub. L. No. 107-56 (2001).  Title III of the USA PATRIOT Act, referred to as the International Money
Laundering Abatement and Anti-Terrorist Financing Act of 2001 (“MLAA”), arguably represents the most significant anti-money laun-
dering legislation since the enactment of the original Bank Secrecy Act in 1970.  For an overview of the MLAA, see The Money
Laundering Abatement and Anti-Terrorist Financing Act of 2001, Wilmer, Cutler & Pickering Financial Institutions Group Newsletter
(Nov. 6, 2001).

2 See 66 Fed. Reg. 67,459 (Dec. 28, 2001).

3 See 66 Fed. Reg. 67,669 (Dec. 31, 2001).
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final rules are better tailored to the specific businesses
in which broker-dealers engage.  The comment period
on the“correspondent account” proposal is open un-
til February 11, 2002.  The comment period on the
SAR proposal is open until March 1, 2002, with the
adoption of a final rule statutorily mandated by July
1, 2002.

I. Correspondent Account Proposal

A.  Overview.  Many of the anti-money laundering
provisions of the PATRIOT Act focus on cross-border
financial transactions and seek to combat international
money laundering by preventing unlawful access to the
American financial system.  As currently drafted,
Treasury’s proposed rule requires all broker-dealers
registered with the Securities and Exchange Commis-
sion (“SEC”) – as well as banks and other covered fi-
nancial institutions – (1) to confirm that the foreign
banks to which they offer “correspondent accounts”
are not shell banks and are not using their U.S. corre-
spondent accounts to provide services to shell banks;
and (2) to obtain specific information regarding the
ownership of, and the name and address of the agent
for service of process in the United States for, their for-
eign correspondent banks.

B.  Scope of Accounts.  At the outset, it is impor-
tant to note how broadly the proposed rule applies.  It
covers any “correspondent account” established, ad-
ministered or maintained by a covered financial insti-
tution for a foreign bank.4   The term “correspondent
account” is broadly defined in the statute; as applied to
banks, it covers any “account established to receive
deposits from, make payments on behalf of a foreign
financial institution, or handle other financial transac-
tions related to such institution.”5

4 In the preamble to the proposal, Treasury states that the proposed rule also applies to  correspondent accounts provided by
foreign branches of a covered financial institution.  It is unclear whether this statement refers to foreign branches of a U.S. bank only or
whether foreign branches of a U.S. broker-dealer are also included.  Note that a broker-dealer may have a place of business outside the
United States that is either an unincorporated office or a separately incorporated entity, but regulated in either case as a “foreign branch”
under the rules adopted by the SEC and self-regulatory organizations (“SROs”).

5 See 31 U.S.C. 5318(A)(e)(1)(B).

Treasury has taken the position that in order to
“maintain parity” between banks and broker-dealers,
the correspondent account definition should apply
equally broadly to broker-dealers.  For example, the
term “correspondent account” would include the fol-
lowing types of customer accounts provided by a bro-
ker-dealer:

(1) accounts to buy, sell, hold, and lend securities
either in a proprietary account or an omnibus
account for trading on behalf of a foreign
bank’s customers on a fully disclosed or non-
disclosed basis;

(2) prime brokerage accounts for foreign banks;

(3) accounts for foreign banks for trading foreign
currency; and

(4) various forms of custody accounts for foreign
banks.

Indeed, as proposed, practically any account that a
broker-dealer offers to a foreign bank would be con-
sidered a correspondent account subject to the rule’s
requirements.  Treasury has requested comment on the
scope of this definition.  Specifically, it has asked
whether certain types of accounts might pose such mini-
mal money laundering risks that they should be ex-
cluded from the definition of a correspondent account.
Treasury also has asked whether the inclusion of cer-
tain accounts in the definition would have adverse busi-
ness consequences.

C.  Shell Bank Provisions.  Under the proposed
rule, a broker-dealer must ensure that each foreign bank
to which it provides a correspondent account (1) is not
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a shell bank; and (2) is not using the U.S. account to
provide services to any shell banks.6   A broker-dealer
that fails to obtain the necessary information from a
foreign bank would be required to close its correspon-
dent account with that bank.  Note the foregoing re-
strictions against dealing with shell banks would not
be applicable to foreign shell banks that are “regulated
affiliates.”  Under the proposed rule, regulated affili-
ates are defined as affiliates of a depository institution,
credit union, or foreign bank that are subject to super-
vision and examination by a banking authority in the
country regulating the depository institution, credit
union or foreign bank.

D.  Foreign Bank Ownership Information.  The
proposed rule requires broker-dealers to obtain infor-
mation and maintain records regarding the “owners”
of each foreign bank to which they provide a corre-
spondent account.  Broker-dealers also must obtain the
name and address of a person who resides in the United
States and is authorized to accept service of legal pro-
cess on behalf of the foreign bank.

Treasury proposes that the term “owner” include
those capable of exercising substantial power over the
foreign bank, consisting of the following:

(1) A “Large Direct Owner” is a person who or
an entity that (A) has a 25% or greater voting
interest in the foreign bank or (B) controls the
election of a majority of the bank’s board of
directors or other ruling body.  Broker-dealers
must obtain the identity of each Large Direct
Owner.

(2) A “Small Direct Owner” is a person who or
an entity that has less than a 25% voting in-
terest in the foreign bank.  In general, broker-
dealers need not know the identities of Small
Director Owners, except as specified.

(3) An “Indirect Owner” is a person who or an
entity that (A) has a 50% or greater voting in-
terest (“majority ownership”) in any Large Di-
rect Owner of the foreign bank (or in a chain

6 The term “shell bank” refers to a foreign bank that lacks physical presence – that is, a fixed address at which the bank conducts
banking activities.

of majority owners) and is not, in turn, major-
ity owned by some other person or (B) has a
majority ownership of two or more Small Di-
rect Owners that together own 25% or greater
voting interest in the foreign bank and is not,
in turn, majority owned by any other person.
Broker-dealers must know the identities of all
Indirect Owners.

E.  Model Certification Forms.  The proposed rule
does not prescribe the method by which broker-dealers
obtain the requisite shell bank status and ownership
information from a foreign bank to which they offer a
correspondent account.  Treasury, however, has pro-
vided a model certification form that may be sent by
broker-dealers to the foreign bank for the foreign bank
to complete.  Use of the certification form would pro-
vide a “safe harbor” for purpose of compliance with
the relevant statutory and regulatory requirements.

As a practical matter, almost all covered financial
institutions, including broker-dealers, are expected to
rely on the Treasury supplied certification form.  The
certification must be signed on behalf of the foreign
bank by an individual who attests (i) that he or she has
“read and understands” the certification; (ii) that the
information contained in it is “true and correct;” and
(iii) that he or she understands that the statements in
the certification may be provided to the U.S. govern-
ment for purpose of fulfilling official U.S. government
functions.  Treasury also mandates periodic verifica-
tion and updating; at least once every two years, a cov-
ered financial institution must verify the information
previously provided by the foreign bank.  The proposed
rule includes a “re-certification” form that may be used
for this purpose.

F.  Service of Summons of Subpoena.  The gov-
ernment may subpoena records from a foreign bank
that maintains a correspondent account with a broker-
dealer and request records from that foreign bank re-
lated to the correspondent account, including deposit
records of the foreign bank that are maintained outside
the United States.  If the foreign bank does not respond
to the subpoena, the broker-dealer must terminate the
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correspondent relationship within 10 days.  Failure to
do so could result in a substantial civil penalty (of up
to $10,000 per day) for the broker-dealer.

G.  Compliance Deadlines.  If a broker-dealer cur-
rently provides a correspondent account to a foreign
bank, it must request all of the required information
from the foreign bank within 30 days after the publi-
cation of a final rule and obtain the information within
90 days after such publication; failure to do so would
mean that the broker-dealer must close that account.
However, broker-dealers would be well advised to act
more promptly — Treasury has made it clear that it
expects all covered financial institutions immediately
to cease providing correspondent accounts to any for-
eign bank that they have reason to know is a shell bank.

H.  Potential Implications.  Given the sweeping
definition of what constitutes a “correspondent ac-
count,” the proposed rule, if adopted in its current form,
would have a substantial impact on existing account
relationships and related arrangements found in the
securities industry.  It would affect a wide range of dif-
ferent customer accounts, causing many broker-deal-
ers to re-examine various ways in which different types
of customer accounts are opened and handled.

(1) Clearing Brokers.  Broker-dealers that clear
for introducing brokers on a fully disclosed
basis should anticipate that their clearing busi-
ness will be affected by the proposed rule.
Under the proposed rule, if an introducing bro-
ker opened a brokerage account for a foreign
bank, both the introducing broker and its clear-
ing broker carrying the account would be
deemed to be providing correspondent ac-
counts.  It is not clear to what extent compli-
ance with the proposed anti-money launder-
ing requirements may be allocated between the
introducing broker and its clearing broker.

(2) Prime Brokers.  Treasury has specifically iden-
tified a prime brokerage account provided to
a foreign bank as a correspondent account.  It
is unclear, however, if an account established
by an executing broker in the name of the
prime broker for the benefit of the foreign bank
would also qualify as a correspondent account

and, if so, whether and how the prime broker
and the executing broker (and potentially, the
executing broker’s clearing broker) might al-
locate the regulatory responsibility for com-
plying with the proposed requirements.

(3) Mutual Fund Accounts.  A number of broker-
dealers allow their customers to purchase
mutual fund shares through accounts that are
held directly with mutual funds, rather than
through standard brokerage accounts.  Al-
though mutual fund companies are not sub-
ject to Treasury’s correspondent account pro-
posal, it is unclear whether these accounts, if
used by a foreign bank for its own behalf or
on behalf of its customers, could be viewed as
a type of correspondent account offered by the
broker-dealer, given its role as the “broker of
record” for the transaction.

(4) Wrap and Other Managed Accounts.  Trea-
sury has indicated that various custody ac-
counts provided by broker-dealers to foreign
banks would qualify as correspondent ac-
counts.  A number of investment advisory ser-
vices entail establishing custody arrangements
with broker-dealers.  For example, a “wrap
program” is typically centered around a bro-
ker-dealer that has accounts of the participat-
ing customers separately opened and identi-
fied on its books.  Again, it is unclear whether
a wrap program or any investment managed
account service provided by a broker-dealer
to a foreign bank for the benefit of the foreign
bank’s customers would give rise to a corre-
spondent account.

(5) Foreign Bank Affiliates of Domestic Broker-
Dealer.  Accounts held by U.S. broker-deal-
ers in the name of their foreign bank affiliates
meet the definition of correspondent account
in the proposed rule.  Thus, the domestic bro-
ker-dealer will be required to collect and main-
tain ownership information related to their
affiliates.  Further, the U.S. government may
subpoena the foreign bank for records related
to the account.  If the foreign bank does not
respond, the U.S. broker-dealer must sever the
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correspondent relationship.  This dramatically
increases the U.S. government’s leverage over
foreign banks with U.S. affiliates.  It also puts
the foreign bank in a very difficult position,
especially where there are  privacy laws re-
stricting the production of the subpoenaed
documents in the jurisdiction where the for-
eign bank affiliate is located.

(6) Outstanding Obligations Due from Foreign
Correspondent Banks.  A U.S. broker-dealer
that has outstanding contracts with a foreign
correspondent bank in an account at the U.S.
broker-dealer may be at risk in the event the
U.S. government delivers a notice to the bro-
ker-dealer requiring that it terminate the rela-
tionship within 10 days.  U.S. broker-dealers
may want to review the default provisions in
agreements with foreign correspondent banks
to ensure that the broker-dealer may close-out
any contracts in the event the broker-dealer
receives a notice to terminate the relationship.

II. Broker-Dealer SAR Proposal

A.  Background.  Treasury has long promised that
it would extend the existing SAR regime (currently
applicable to banks and their affiliates) to all broker-
dealers; for one reason or another, however, it never
issued a rule requiring broker-dealers to file SARs with
FinCEN.  Section 356 of the PATRIOT Act finally
forced Treasury’s hand, mandating that a final rule be
promulgated by July 1, 2002.  Under the proposed rule,
broker-dealers must report suspicious transactions to
FinCEN on a new form entitled “Suspicious Activity
Report – Brokers or Dealers in Securities (“SAR-BD”),
which will be separately released in draft form for pub-
lic comment.  In general, the substance of the proposed
rule closely tracks the existing SAR requirements that
apply to banks; as such, there appears to be little in the
rulemaking that is wholly unexpected.

B.  Scope.  The proposed rule applies to all broker-
dealers registered or required to be registered with the

7 Where a suspicious transaction requires “immediate attention, such as ongoing money laundering schemes,” the broker-dealer
must immediately contact the appropriate law enforcement agency and the SEC in addition to filing a SAR-BD.

SEC, including insurance broker-dealers whose busi-
ness is limited to the sale of variable annuity products.
It also appears to apply to bank-affiliated broker-deal-
ers, which are currently subject to the bank SAR rules.
Treasury notes:  “It is anticipated that, when this pro-
posed rule becomes effective, the federal bank super-
visors will amend or repeal, as appropriate, any dupli-
cative suspicious activity reporting requirements for
[bank-affiliated] broker-dealers.”

C.  Reporting Requirements.  The proposed rule
requires reporting of suspicious transactions that are
“conducted or attempted by, at or through” a broker-
dealer that involve at least $5,000 in funds or assets.7

A transaction should be reported by a broker-dealer
where the broker-dealer knows or suspects that the
transaction involves any federal criminal violation com-
mitted or attempted against or through a broker-dealer,
or where the broker-dealer “knows, suspects, or has
reason to suspect” that the transaction (i) involves funds
derived from an illegal activity, or was conducted in
order to disguise funds or assets derived from illegal
activity, (ii) was designed to evade the requirements of
the Bank Secrecy Act, or (iii) appears to serve no busi-
ness or apparent lawful purpose or is not of a type in
which that particular customer would be expected to
engage.

FinCEN has provided a number of examples in
which the facts would suggest that a report should be
filed under the proposed rule, including the following:

(1) frequent and large-scale use of wire transfer
facilities with nominal or nonexistent securi-
ties transactions;

(2) a refusal to provide information necessary for
the broker-dealer to make reports or keep
records required by law;

(3) the provision of false information;
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(4) attempts to change or cancel a transaction af-
ter learning of currency transaction reporting
or information verification or recordkeeping
requirements;

(5) attempts to transmit or receive funds in a man-
ner that disguises the country of origin or des-
tination, or the identity of any of the parties;
or

(6) repeated use of an account as a temporary stor-
age place for funds from multiple sources with-
out a clear business purpose for such use.

D.  Exceptions.  The proposed rule sets out two
exceptions to the new reporting requirements.  First,
broker-dealers need not file a SAR-BD to report lost,
stolen, missing, or counterfeit securities.  Broker-deal-
ers instead will continue to report such incidents under
existing SEC rules.  Second, a SAR-BD does not need
to be filed to report a violation of federal securities laws
or rules of a self-regulatory organization by an employee
or other registered representative of the broker-dealer
(unless it is a possible violation of the currency and
foreign transactions reporting and recordkeeping re-
quirements).

E.  Non-Disclosure & Civil Liability Safe Har-
bor.  The proposed rule prohibits both the disclosure of
information (except to law enforcement and regulatory
agencies) filed in a SAR-BD and disclosure of the fact
that a transaction was reported.  This prohibition ap-
plies regardless of whether the report was filed volun-
tarily or was required under the rule.  The proposed
rule provides protection from liability for reporting
suspicious transactions and for failing to disclose that
a transaction has been reported.  This safe harbor ap-
plies to reports that were voluntarily made as well as
reports that were required to be filed.  The proposed
rule also clarifies that the safe harbor applies to arbi-
tration proceedings.

F.  Potential Implications.  A determination as to
whether a SAR-BD will need to be filed will require
knowledge of the facts and circumstances relating to
each customer of a broker-dealer.  As a practical mat-
ter, this means that each broker-dealer would be required
to have appropriate “know your customers” (KYC) pro-
cedures in place so that the broker-dealer can discern
“red flags” indicative of activities and transactions that
require reporting.  Indeed, the development of such pro-
cedures should be a major component of a comprehen-
sive anti-money laundering program that all broker-
dealers will be required to implement under Section
352 of the PATRIOT Act.8   As with the correspondent
account proposal, the broker-dealer SAR filing require-
ment is expected to affect a wide range of different
customer accounts.

(1) Clearing Brokers.  Under the proposed rule, a
clearing broker is not exempt from the SAR
filing requirement with respect to customers
of an introducing broker for whom it clears.
Indeed, for some of the “red flags” identified
by FinCEN (e.g., unusual wire transfers), a
clearing broker arguably would be in the best
position to detect any suspicious activity.
Moreover, it is unclear to what extent, if any,
a clearing broker would be required to review
transaction data across customer accounts at
multiple introducing brokers, where the clear-
ing broker somehow has a reason to know that
such accounts are controlled by a single cus-
tomer.

(2) Prime Brokers.  Similar to clearing brokers, a
prime broker is responsible for handling cus-
tomer funds and securities, while customer
orders may be executed away from the prime
broker.  While the suitability concepts imposed
under the SRO rules may be allocated to the
executing broker for regulatory compliance
purposes, it appears reasonably clear that the

8 Section 352, which takes effect on April 24, 2002, mandates that all financial institutions, including broker-dealers, establish
anti-money laundering programs that include: (1) internal policies, procedures, and controls; (2) designation of a compliance officer; (3)
development of employee-training programs; and (4) establishment of an independent audit program to test the implementation of the
anti-money laundering program.
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prime broker would not be exempt from the
SAR filing requirement with respect to an un-
usual movement of funds and securities initi-
ated by any customer through the prime bro-
kerage account.

(3) Online Brokerage Accounts.  The fact that an
online brokerage firm does not solicit any cus-
tomer orders or make any recommendations for
the purchase or sale of a security does not mean
that it would be exempt from the SAR filing
requirement.  Because the KYC procedures
called for by an anti-money laundering program
do not hinge on whether or not a broker-dealer
has made an investment recommendation, even
an online brokerage firm should have an ap-
propriate compliance program in place to pre-
vent the firm from being used by potential
money launderers.

(4) Investment Advisory Services.  The proposed
rule does not provide any guidance on what
information a broker-dealer should review in
order to determine what is an unusual or suspi-
cious activity.  For example, it is unclear if a
broker-dealer who is dually registered as an in-
vestment adviser must review all customer in-
formation potentially available to the firm, re-
gardless of whether such information is ob-
tained in the context of providing brokerage
account services or investment advisory ser-
vices.  To the extent that there are “informa-
tion barriers” (or a Chinese Wall) separating
the broker-dealer operations from the invest-
ment-advisory operations within one legal en-

tity, it is unclear if information should be shared
across such barriers for the SAR filing purposes.

****************

If you have questions, please contact:

 Todd Stern 202.663.6940 or
tstern@wilmer.com

 Satish Kini 202.663.6804 or
skini@wilmer.com

David Cohen 202.663.6925 or
dcohen@wilmer.com

in our anti-money laundering group, or

Soo J. Yim 202.663.6958 or
syim@wilmer.com

Bruce Newman 212.230.8835 or
bnewman@wilmer.com

David Aveni 202.663.6261 or
daveni@wilmer.com

in our securities group.

For an analysis of how Treasury’s rules and pro-
posals implementing the PATRIOT Act affect financial
institutions more generally, see Treasury Issues Key New
Rules Under the USA PATRIOT Act, Wilmer, Cutler &
Pickering Financial Institutions Group Newsletter (Janu-
ary 23, 2002).
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