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S everal recent decisions in the federal courts and by
the Armed Services Board of Contract Appeals sig-
nify that provisions in government contracts cannot

always be enforced according to their terms.  A couple of
these cases address contract indemnification provisions,
holding that the provisions could not be enforced against
the government, even though they covered the risks at issue
and it was reasonable to assume that the risks would be
allocated to the government.

I. Unauthorized Contract Provisions

In a series of recent decisions, the federal courts
have sent mixed signals on whether contractors can enforce
contract provisions that are in conflict with law and regula-
tion.  In Johnson Management Group CFC, Inc. v.
Secretary of Housing and Urban Development, No. 01-
1145, October 17, 2002, the U.S. Court of Appeals for
the Federal Circuit suggests that contract provisions that
are in conflict with requirements of the Federal Acquisition
Regulation are void and are not to be given any effect.  The
Federal Circuit held that the government was not obligated
to comply with a provision for the liquidation of advance
payments that was agreed to by the government’s contracting
officer.  The Court said that the government was not bound

by the conduct of its agents acting beyond the scope of
their authority.

In Gold Line Refining, Ltd. v. U.S., No. 98-
543C, October 30, 2002, the U.S. Court of Federal Claims
found that an economic price adjustment clause was not
authorized by the Federal Acquisition Regulation.  None-
theless, the Court held that the contractor could obtain re-
lief under a theory of quantum valebant or reformation of
the clause to carry out the intent of the parties.  The Gold
Line Refining court relied on American Telephone and
Telegraph Company and Lucent Technologies, Inc. v.
United States, 177 F.3d 1368, (Fed. Cir. 1999), where
the Federal Circuit held that the government’s violation of
statute and on contract type did not render the contract at
issue void ab initio.  Yet, when the Federal Circuit had
another opportunity to address the government’s violation,
in American Telephone and Telegraph and Lucent Tech-
nologies, Inc. v. U.S., No. 01-5044, October 8, 2002, it
held that the contractor did not have a valid claim to en-
force the government’s failure to comply with the statute or
to reform the contract.1  The Court said that even if a valid
claim for reformation existed, the contractor waived that
claim when it failed to challenge the validity of the contract
type at the time of contract negotiation.
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1 In this, the fifth decision in the case, the Federal Circuit (with a dissenting opinion) affirmed the Court of Federal Claims decision
on remand from the Federal Circuit’s 1999 decision at 177 F.3d 1368.  The plaintiffs have asked for rehearing, en banc.
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II. Unenforceable Indemnification Provisions

Recent decisions also show that contract indemni-
fication provisions pose additional concerns for contrac-
tors.  In the Appeal of National Gypsum Company,
ASBCA Nos., 53259, 53568, October 25, 2002, the
Armed Services Board of Contract Appeals found that an
indemnification provision was unenforceable.2  The indem-
nification was made pursuant to the First War Powers Act
and its implementing Executive Order.3  The Executive
Order, however, limited the exercise of authority under the
Act to existing appropriations.  Because the Board found
that liability under the provision was unlimited in amount,
and not otherwise authorized by law, it held that the provi-
sion violated the Anti-Deficiency Act.4  The Board said that
the government was not estopped by its agents acting con-
trary to an express authority limitation.

In E.I. Dupont de Nemours and Company, Inc.
v. U.S., No. 99-101C, November 13, 2002, the U.S.
Court of Federal Claims also found that an open-ended
indemnification clause violated the Anti-Deficiency Act and
was void and unenforceable.5  The Court reached this re-
sult even though it concluded that (1) the clause was broad
enough to cover the liability at issue, and (2) both the con-
tracting officer and contractor believed that the clause placed

the risk of liability on the government.  In ruling against the
contractor, the Court relied, in part, on a Comptroller Gen-
eral opinion observing that indemnification provisions im-
posing obligations of an indefinite and unlimited character
have consistently been regarded as objectionable in the
absence of statutory authority, and that by including such
provisions in a contract, a contracting officer may not im-
pose a legal obligation on the government.6

In Union Pacific Railroad Co. v. U.S., No. 01-
490C, June 28, 2002, the Court of Federal Claims also
found an open-ended indemnification provision to be in
contravention of the Anti-Deficiency Act and unenforce-
able.7  The Court, however, allowed Union Pacific to amend
its complaint in an effort to reform the indemnification pro-
vision to make it a definite obligation and remove any argu-
ment that it violated the Anti-Deficiency Act.

III. Contract Indemnification Authority

Today, there are a number of statutes that permit
federal agencies to indemnify contractors against loss or
damage to property and claims by third parties.8  The Fed-
eral Acquisition Regulation provides for indemnification in
two cases: 1) by the “Insurance - Liability to Third Per-
sons” clause in cost-reimbursement contracts,9 and 2) for

2 The case involved a 1942 War Department contract for procurement of equipment and other services for a plant during World War
II.  The plant was later reactivated and operated as a munitions plant.  National Gypsum sought to recover the costs of defending and
settling a suit brought by an individual for negligent operation of the plant.

3 Public Law 77-354 and Executive Order 9001.  The First War Powers Act enabled the President to authorize agencies to enter into
contracts for the prosecution of the war, without regard to provisions of law relating to the making, performance, and modification of
contracts, and is a predecessor to today’s Public Law 85-804 giving the President similar authority.

4 At the time that the contract was entered, the Anti-Deficiency Act stated that no government agency could create a contract
obligation for future payment of money in excess of appropriations made for a particular fiscal year, unless authorized by law.  Today, a
similar Anti-Deficiency Act precludes government officials from authorizing an expenditure or obligation in excess of appropriations.  See
31 § U.S.C. 1341.

5 The case involved a 1940 contract to construct and operate a chemical production facility.   Dupont sought to recover costs that it
had incurred pursuant to the Comprehensive Environmental Response Compensation and Liability Act in connection with the facility
that it built and operated during World War II.

6 35 Comp. Gen. 85 (August 12, 1955).

7 This case involved a more recent contract by which the General Services Administration granted and easement over railroad tracks
for switching purposes.  GSA agreed to keep the tracks clear and to indemnify Union Pacific to the extent permitted by the Federal Tort
Claims Act (28 U.S.C. § 1346 (b)(1)).  Union Pacific sought to recover the cost of defending and settling a claim by an injured employee.

8 See, for example, the indemnification authority of the Nuclear Regulatory Commission under the Price-Anderson Act (42 U.S.C. §
2210), the indemnification authority of the Veterans Health Administration for hazardous research projects (38 U.S.C. § 7317), and the
indemnification authority contained in the Comprehensive Environmental Response Compensation and Liability Act (42 U.S.C. § 9619(c)).

9 48 C.F.R. §§ 28.311-1 and 52.228-7.
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unusually hazardous risks, when authorized pursuant to
Public 85-804.10  Department of Defense acquisition regu-
lations also provide for indemnification under contracts in-
volving research and development work, pursuant to the
statutory authority at 10 U.S.C. 2354.11

Indemnification under the “Insurance - Liability to
Third Persons” clause is limited, as the name of the clause
implies, to liability to third parties and is “subject to the
availability of funds at the time a contingency occurs.”12

Indemnification under 10 U.S.C. 2354 covers both con-
tractor property and claims by third parties for death or
injury or for loss or damage to property, from defined un-
usually hazardous risks.  Indemnification under Public Law
85-804 covers loss or damage to government property, as
well as contractor property and claims by third parties, also
from defined unusually hazardous risks.  Unlike the execu-
tive order in the National Gypsum case, however, Execu-
tive Order 10,789 implementing Public Law 85-804 pro-
vides that indemnification provisions are not subject to ap-
propriations limitations.

IV. Some Observations

As liability insurance becomes less affordable and
more difficult to obtain for high-risk ventures, contractors
may wish to seek contract indemnification provisions to
protect them from liability for loss or damage to contractor
or government property and from third party claims for in-
jury or death or loss or destruction of property.  Many
agencies are authorized to provide contract indemnifica-
tion for unusually hazardous risks pursuant to Public Law
85-804 and its implementing Executive Order 10,789.
Since indemnification under this authority is not limited to

available appropriations, the Anti-Deficiency Act will be
less of a concern.  Yet, other limitations and approvals do
apply.

The new Homeland Security Act of 2002 limits the
liability of companies when employing qualified anti-terror-
ism technologies in defense of, response to, or recovery
from terrorist acts.13  The Act, however, does not contain
additional authority for the government to indemnify con-
tractors for the research, development, or production of
such technologies, and it remains to be seen how the pro-
tections of the law will be implemented and how extensive
they will ultimately be.

Contractors obtaining indemnification must be care-
ful to examine whether any indemnification protection con-
tained in their contracts will be enforceable.  Where an in-
demnification provision might fail because of the Anti-Defi-
ciency Act, reformation of the contract provision may still
be available.  Yet for reasons stated by the Federal Circuit
Court of Appeals in the fifth American Telephone case, a
contractor may be found to have waived any right to seek
reformation.

*    *    *    *

For more information regarding contractor indem-
nification, contact:

John Janecek* John.Janecek@Wilmer.com
+1 (202) 663-6750

*  Admitted in CA only

10 Id. at. §§ 50.403 and 52.250-1.

11 Id. at. §§ 235.070-2, 252.235-7000 and 252.235-7001.

12 Id. at  § 52.228-7(d).

1 3 Public Law 107-100, November 25, 2002, Sec. 863.
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