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CONTRACT INDEMNIFICATION
ISIT ENFORCEABLE?

the Armed ServicesBoard of Contract Appealssig-

nify that provisionsin government contracts cannot
alwaysbe enforced according to their terms. A couple of
these cases address contract indemnification provisions,
holding that the provisions could not be enforced against
the government, even though they coveredtherisksat issue
and it was reasonabl e to assume that the risks would be
all ocated to the government.

Several recent decisionsinthefederal courtsand by

. Unauthorized Contract Provisions

In aseriesof recent decisions, thefederal courts
have sent mixed signa sonwhether contractorscan enforce
contract provisionsthat arein conflict with law and regula
tion. In Johnson Management Group CFC, Inc. v.
Secretary of Housing and Urban Devel opment, No. 01-
1145, October 17, 2002, the U.S. Court of Appeals for
the Federal Circuit suggeststhat contract provisionsthat
arein conflict with requirementsof the Federa Acquisition
Regulationarevoid and are not to be given any effect. The
Federd Circuit held that the government was not obligated
to comply with aprovisionfor theliquidation of advance
paymentsthat wasagreed to by thegovernment’ scontracting
officer. TheCourt said that the government wasnot bound

by the conduct of its agents acting beyond the scope of
their authority.

In Gold Line Refining, Ltd. v. U.S,, No. 98-
543C, Octaber 30, 2002, the U.S. Court of Federa Clams
found that an economic price adjustment clause was not
authorized by the Federa Acquisition Regulation. None-
theless, the Court held that the contractor could obtainre-
lief under atheory of quantumvalebant or reformation of
the clauseto carry out theintent of the parties. The Gold
Line Refining court relied on American Telephone and
Telegraph Company and Lucent Technologies, Inc. v.
United Sates, 177 F.3d 1368, (Fed. Cir. 1999), where
the Federd Circuit held that the government’ sviolation of
statute and on contract type did not render the contract at
issuevoid abinitio. Yet, when the Federal Circuit had
another opportunity to addressthe government’ sviolation,
in American Telephoneand Telegraph and Lucent Tech-
nologies, Inc. v. U.S, No. 01-5044, October 8, 2002, it
held that the contractor did not haveavalid claimto en-
forcethegovernment’ sfallureto comply withthestatute or
toreformthe contract.! The Court said that evenif avalid
clamfor reformation existed, the contractor waived that
clamwhenitfailedto chalengethevdidity of the contract
typeat thetime of contract negotiation.

1 Inthis, thefifth decision in the case, the Federal Circuit (with adissenting opinion) affirmed the Court of Federal Claims decision
on remand from the Federal Circuit’s1999 decision at 177 F.3d 1368. The plaintiffshave asked for rehearing, en banc.
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[l. Unenfor ceablel ndemnification Provisions

Recent decis onsalso show that contract indemni-
fication provisions pose additional concernsfor contrac-
tors. In the Appeal of National Gypsum Company,
ASBCA Nos., 53259, 53568, October 25, 2002, the
Armed ServicesBoard of Contract Appeal sfoundthat an
indemnification provison wasunenforcesble? Theindem-
nification was made pursuant to the First War PowersAct
and itsimplementing Executive Order.® The Executive
Order, however, limited the exercise of authority under the
Act to existing appropriations. Becausethe Board found
that liability under the provision wasunlimitedin amount,
and not otherwise authorized by law, it held that the provi-
sonviolated theAnti-Deficiency Act.* TheBoard said that
the government was not estopped by itsagents acting con-
trary to an expressauthority limitation.

In E.I. Dupont de Nemours and Company, Inc.
v. U.S, No. 99-101C, November 13, 2002, the U.S.
Court of Federal Claims also found that an open-ended
indemnification clauseviolated theAnti-Deficiency Actand
wasvoid and unenforceable.® The Court reached thisre-
sult even thoughit concluded that (1) the clausewasbroad
enoughto cover theliability at issue, and (2) both the con-
tracting officer and contractor believed that the clause placed

therisk of liability onthegovernment. Inrulingagaingt the
contractor, the Court relied, in part, onaComptroller Gen-
eral opinion observing that indemnification provisonsim-
posing obligationsof anindefiniteand unlimited character
have consistently been regarded as objectionablein the
absence of statutory authority, and that by including such
provisionsin acontract, acontracting officer may not im-
posealega obligation on thegovernment.®

In Union Pacific Railroad Co. v. U.S, No. 01-
490C, June 28, 2002, the Court of Federal Claimsalso
found an open-ended indemnification provisionto bein
contravention of theAnti-Deficiency Act and unenforce-
able.” TheCourt, however, dlowed Union Pacifictoamend
itscomplaintinaneffort to reform theindemnification pro-
visontomakeit adefiniteobligation and removeany argu-
ment that it violated theAnti-Deficiency Act.

[1l.  Contract Indemnification Authority

Today, there are anumber of statutesthat permit
federal agenciesto indemnify contractorsagainst lossor
damageto property and claimsby third parties® The Fed-
era Acquisition Regulation providesfor indemnificationin
two cases: 1) by the*Insurance - Liability to Third Per-
sons’ clausein cost-reimbursement contracts,® and 2) for

2 Thecaseinvolved a 1942 War Department contract for procurement of equipment and other services for a plant during World War
I1. The plant was |ater reactivated and operated as a munitions plant. National Gypsum sought to recover the costs of defending and
settling a suit brought by an individual for negligent operation of the plant.

3 Public Law 77-354 and Executive Order 9001. The First War PowersAct enabled the President to authorize agencies to enter into
contracts for the prosecution of the war, without regard to provisions of law relating to the making, performance, and modification of
contracts, and is a predecessor to today’ s Public Law 85-804 giving the President similar authority.

4 At the time that the contract was entered, the Anti-Deficiency Act stated that no government agency could create a contract
obligation for future payment of money in excess of appropriations made for a particular fiscal year, unless authorized by law. Today, a
similar Anti-Deficiency Act precludes government officialsfrom authorizing an expenditure or obligation in excess of appropriations. See

318U.SC. 1341

5 Thecaseinvolved a 1940 contract to construct and operate a chemical production facility. Dupont sought to recover costs that it
had incurred pursuant to the Comprehensive Environmental Response Compensation and Liability Act in connection with the facility

that it built and operated during World War 11.
6 35Comp. Gen. 85 (August 12, 1955).

7 Thiscaseinvolved amore recent contract by which the General Services Administration granted and easement over railroad tracks
for switching purposes. GSA agreed to keep the tracks clear and to indemnify Union Pacific to the extent permitted by the Federal Tort
ClamsAct (28 U.S.C. § 1346 (b)(1)). Union Pecific sought to recover the cost of defending and settling aclaim by aninjured employee.

8 See, for example, the indemnification authority of the Nuclear Regulatory Commission under the Price-Anderson Act (42 U.S.C. §
2210), theindemnification authority of the Veterans Health Administration for hazardous research projects (38 U.S.C. § 7317), and the
indemnification authority contained in the Comprehensive Environmental Response Compensation and Liability Act (42 U.S.C. §9619(c)).

® 48C.FR.8828.311-1and52.228-7.
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unusually hazardous risks, when authorized pursuant to
Public 85-804.1° Department of Defenseacquisitionregu-
lationsa so providefor indemnification under contractsin-
volving research and devel opment work, pursuant to the
statutory authority at 10 U.S.C. 2354.1*

Indemnification under the*“Insurance- Liability to
Third Persons’ clauseislimited, asthenameof theclause
implies, toliability to third partiesand is“ subject to the
availability of fundsat thetimeacontingency occurs.” 12
Indemnification under 10 U.S.C. 2354 covers both con-
tractor property and claims by third parties for death or
injury or for loss or damageto property, from defined un-
usualy hazardousrisks. Indemnification under Public Law
85-804 coverslossor damageto government property, as
well ascontractor property and clamsby third parties, dso
from defined unusudly hazardousrisks. Unliketheexecu-
tive order inthe National Gypsum case, however, Execu-
tive Order 10,789 implementing Public Law 85-804 pro-
videsthat indemnification provisonsare not subject to ap-
propriationslimitations.

V. Some Observations

Asliability insurance becomeslessaffordableand
moredifficult to obtain for high-risk ventures, contractors
may wish to seek contract indemnification provisionsto
protect themfrom liability for lossor damageto contractor
or government property and fromthird party claimsfor in-
jury or death or loss or destruction of property. Many
agenciesare authorized to provide contract indemnifica
tion for unusualy hazardousrisks pursuant to Public Law
85-804 and its implementing Executive Order 10,789.
Sinceindemnification under thisauthority isnot limited to

10 |d, at. §§50.403and 52.250-1.
1 |d. &t §§235.070-2, 252.235-7000 and 252.235-7001.
12 |d. at §52.228-7(d).

13 pyblic Law 107-100, November 25, 2002, Sec. 863.

available appropriations, theAnti-Deficiency Act will be
lessof aconcern. Yet, other limitationsand approvalsdo

apply.

Thenew Homeand Security Act of 2002 limitsthe
ligbility of companieswhen employing qudified anti-terror-
ism technol ogiesin defense of, responseto, or recovery
fromterrorist acts.®* TheAct, however, doesnot contain
additional authority for the government toindemnify con-
tractorsfor the research, development, or production of
such technologies, and it remainsto be seen how the pro-
tectionsof thelaw will beimplemented and how extensive
they will ultimately be.

Contractorsobtainingindemnificationmust becare-
ful to examinewhether any indemnification protection con-
tained intheir contractswill beenforceable. Whereanin-
demnification provison might fail becauseof theAnti-Defi-
ciency Act, reformation of the contract provision may still
beavailable. Yet for reasons stated by the Federa Circuit
Court of Appedsinthefifth American Telephonecase, a
contractor may befound to have waived any right to seek
reformation.

For moreinformation regarding contractor indem-
nification, contact:

John Janecek* John.Janecek@Wilmer.com

+1 (202) 663-6750

* Admitted in CA only
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