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Foreign Corrupt Practices Act Updates

Department of Justice Issues Opinion on
U.S. Company Liability for Corrupt Payments Made
by Joint-Venture Partners Before the Formation of the Venture

The Department of Justice (DOJ) issued Opinion
Release 2001-01 on May 24, 2001. It givesconsid-
erable guidance on what arrangements may be
necessary and appropriatewhen aU.S. company
entersinto ajoint venturewith aforeign company
contributing contractsto theventurethat may have
been procured through questionablemeans. DOJ,
inessence, permitted the U.S. company to enter into
thejoint venture and to enjoy thefruitsof the ques-
tionabl e contractsthrough thejoint venturesolong
as(1) nofundsfromtheU.S. company or thejoint
venturewere, or could be, used to make payments
to theforeign company’ ssalesagents, and (2) the
joint venture adopted asuitable compliance pro-
gram. The Opinion Release appearsto endorsethe
ideathat aforeign company contemplating atrans-
action that would subject it to FCPA, such aslisting
inthe United States, may make“windingup” pay-
mentsto terminate salesagentswhose prior activities
may haveraised “redflags.”

BACKGROUND

TheFCPA'sAntibribery Provisons

The FCPA'santibribery provisonsmakeit
unlawful for any issuer, domestic concern, or person
acting withinthe United States corruptly to makeor
offer to make apayment of anything of vauedirectly
or indirectly toaforeign officid, international organi-
zation officia, political party or party officid, or any
candidatefor public officefor the purpose of influ-
encing any official acttoassstinobtaining or

retaining business. 15U.S.C. § 78m(b). Indirect
paymentsinclude paymentsthat are made by
foreign agentson behalf of acompany if thecom-
pany knowingly participatesin or authorizesthe
payments.

The FCPA'’ santibribery provisonsdo not
apply directly toforeignjoint venturesinwhich U.S.
companiesare partners so long asthejoint venture
itself isnot anissuer or aU.S. company and so long
asno actsinfurtherance of any corrupt payment
takeplaceinthe United States. A U.S. company is
not liablefor corrupt payments made by aforeign
joint ventureor joint venture partner unlessthe U.S.
company knowingly participatesin or authorizesthe
corrupt payment. If aU.S. company knowsthat a
foreignjoint ventureinwhichit hasaninterestis
making corrupt payments, the U.S. company must
usereasonable effortsto halt the paymentsand
prevent corrupt practicesinthefuture.

TheDOJ Opinion Request Procedure

The DOJ sopinion request procedure
allows companiesto describe aset of factsto DOJ
and to obtain an opinion whether DOJwill seek
enforcement action against the company based on
therepresentationsintherequest. If DOJstates
that it doesnot i ntend to seek enforcement action,
the company may proceed with thetransaction
described intheletter with no risk of DOJ prosecu-
tion, provided that the facts described in the request
accurately depict thetransaction.




OPINION REL EASE 2001-01

A U.S. company advised DOJthat it had plans

to enter into a50-50 joint venturewith aFrench

company (“FRENCHCQO”). TheU.S. company and
FRENCHCO each planned to contribute pre-existing
contractsto thejoint venture. Some of the contractsto
be contributed by FRENCHCO predated enactment of
the French law prohibiting corrupt paymentstoforeign
government officials. See French Law No. 2000-595
Against Corrupt Practices (FLAC). FRENCHCO had
used foreign salesagentsto procure some of these
contracts. Although not stated in the Opinion Release,
it can beassumed that the arrangementswith at |east
some of the agentsraised red flags. Thejoint venture,
and derivatively the U.S. company, would enjoy the
benefits of the contractsassigned by FRENCHCOto

thejoint venture.

TheU.S. company sought anopiniononits

FCPA liability shouldit later becomeknown that
FRENCHCO had engaged in corrupt practicesto
obtain any of the pre-existing contractsthat it was

contributing to thejoint venture. TheU.S. company

madethefollowing representationsin itsrequest:

FRENCHCO had represented tothe U.S.

company that none of the contracts

thejoint venture; al payment obligationsunder
those agent agreements had been liquidated; and
thefundsfor theliquidation paymentswould
comesolely from FRENCHCO — not thejoint
ventureor the U.S. company.

FRENCHCO would continueto pay commis-
sionsand other compensation dueunder its
agent agreementsentered into after January 1,
2000 relating to contracts contributed to the
joint venture, but these paymentswould not be
obligationsof thejoint venture, and no funds of
thejoint ventureor the U.S. company would be
used to satisfy them.

When entering into new agent agreementsthe
joint venturewould follow arigorouscompliance
program that would prohibit the partiesfrom
recommending an agent known to have engaged
inillegd or unethica conduct andwould give
each party theright to veto any agent believed to
haveengagedinillega conduct.

Based on these representations, DOJresponded
that it did not intend to take any enforcement action
against theU.S. company asaresult of itsparticipation
inthejoint venture. DOJmade clear, however, that its
position was subject to threeimportant cavests:

FRENCHCO wascontributing to thejoint
venturewere procured “inviolation of appli-
cableantibribery or other laws,” andthe U.S.
company was hot aware of any factsthat cast
doubt on FRENCHCO' srepresentation.

Intheevent FRENCHCO inthefuturewere
convicted of, or admitted to, violating the
FLAC, or theU.S. company weretoreceive
evidence of aFRENCHCO violation of
antibribery lawsthat had a“ material adverse
impact” onthejoint venture, the U.S. company
would havetheright to terminatethejoint
ventureor to refuseto satisfy certain obligations
under the agreement.

FRENCHCO had terminated a| agent agree-
ments entered into before January 1, 2000,
relating to contractsthat it would contributeto

DOJconstrued FRENCHCO' srepresentation
that none of the contractsit planned to contrib-
utetothejoint venturewasprocured “inviola
tion of applicableantibribery or other laws’ asa
representation relating both to French law and
any other gpplicableantibribery law, including
thelawsof the countriesinwhich FRENCHCO
procured the contractsin question. InDOJ's
view, if FRENCHCO hadintended tolimitits
representation to French law, thenthe U.S.
company would be subject to FCPA prosecu-
tionif it knowingly took any act in furtherance of
apayment madeto procureto apre-existing
contract that had been procured in violation of
any other relevant country’ santibribery law.

DOJdeclined to endorsethe“ material adverse
effect” sgandard for terminating thejoint venture




agreement. Initsview, if theU.S. company’s
inability to extricateitsalf fromthejoint venture
resultsinit taking any actsin furtherance of
previous actsof bribery by FRENCHCO, the
U.S. company could be prosecuted under the
FCPA.

Although DOJemphasized that thejoint
venture’ sproposed compliance program for
hiring new agentswould be significant, it
declined to endorse any specific aspect of the
program.

SIGNIFICANCE OF DOJOPINION

Opinion Release 2001-01 providesvaluable
guidance on structuring joint venturesand mergers
between U.S. companiesand non-U.S. companiesthat
have not historically been subject to strict anticorruption
lawslikethe FCPA. It suggeststhat U.S. companies
may, in certain circumstances, acquire, or participatein
venturesthat acquire, contractstheir partner obtainedin
waysthat werelegal under thelawsof theforeign
company’ sjurisdiction but may have violated the FCPA
had it applied. The Release makesclear that neither the
U.S. entity nor thejoint venture may directly or indi-
rectly fund any future paymentsthat may still beowed
toforeignacompany’ ssalesagentsin connectionwith
such contractsif the U.S. company knowsof any past
corrupt actsby theforeign company in obtaining the
contracts. Itisnot sufficient protectionfor theU.S.
partner that theforeign company ostensibly complied
withitsown country’ santicorruption laws, if any. It
must a so have complied withthelawsof the countries
inwhichit procured thecontracts. Informingjoint
venturesor engagingin mergersor acquisitions, U.S.
companiesmust obtain reliablerepresentationsand
warrantiesfromtheir foreign partnersthat the contracts
that will be part of thejoint venture or the merged entity
werenot procured in violation of thelaws of any
gpplicablejurisdiction. Evenif foreign partnersmake
such representationsand warranties, itisadvisable, asa
prophylactic measure, for the U.S. company to struc-
turethejoint venture so that neither the U.S. company’s
nor thejoint venture’ sfunds are used to pay any
remai ning obligationsowed to theforeign company’s
salesagents.

The Releaseisa so significant becauseit
appearsto endorsethe conclusionthat U.S.
companiescan sufficiently separatethejoint venture
or themerged entity from questionable pre-existing
contractsif theforeign company “windsup” al
remaining financia obligationsto agentsrelated to
the contractsthat it plansto contributeto the
venture. The Release cautions, however, that if the
U.S. company later discoversthat these contracts
were procured through corrupt meansand the U.S.
company itsalf performsactsin furtherance of the
origina bribery, it may beliableunder the FCPA.

Inrgectingthe” materia adverseeffect”
standard, the Rel ease suggeststhat aU.S. com-
pany must disassociateitsalf from aforeign com-
pany or joint ventureif it discoversevidence of
corruption concerning acontract entered into
beforethe U.S. company’ sparticipation, evenif the
violation doesnot haveamateria effect onthejoint
venture. While DOJhasawaystaken theposition
informally that U.S. companiesshould disassociate
themselvesfromforeign ventureswhenthey are
unableto prevent ongoing corruption, thisRel ease
appearsto take asomewhat more aggressive

position.

PRACTICAL ADVICE

U.S. companies should take carein enter-
ing into joint venturesor mergerswherepre-
existing contractswill congtitute part of the assets of
thenew entity. Ataminimum, U.S. companies
should:

Perform duediligenceontheir foreign
partnersto identify agentsand contracts of
potential concern and, to the extent pos-
sible, obtainreliable representationsand
warrantiesthat none of the pre-existing
contractswasobtained in violation of any
applicableantibribery laws.

Regarding contractsthat raise potential
corruptionissues. either structurethe
ventureto excludethose contractsor take
prophylactic stepshbefore creating thejoint




venture or consummating themerger to
insurethat neither the venture' sfundsnor
the U.S. company’ sfunds can be used to
pay agentswho may have made or may be
making corrupt payment to foreign gover-
nanceofficias.

Regarding questionabl e agentsof theforeign
partner: avoid havingthejoint ventureor
merged entity retainthe agent. Before
creating thejoint venture, seek to havethe
foreign partner terminateitsrelationshipwith
al such agentsand wind-up any outstanding
financia obligationstothem.

Requiretheforeign partner to secure FCPA
representationsfrom any foreign agentsto
whichit will make paymentsunder pre-
existing contracts after theventureisestab-
lished.

Implement acomprehensive FCPA compli-
ance program for the new venture.

Structurethejoint venture or merger agree-
ment so that the U.S. company isableto
disassociateitself from theventureif it uncov-
erscorrupt activity that it isunableto prevent.

For afuller discussion of theseand other FCPA
issues, see Stephen F. Black and Roger M. Witten,
Complying with the Foreign Corrupt Practices
Act, 11 BusinessLaw Monographs (M atthew Bender
2000) (2001 edition forthcoming). If you haveany
guestionsor need additiond information, please
contact:

Stephen Black (202) 663-6880
SBlack@wilmer.com

Roger Witten (202) 663-6170
Rwitten@wilmer.com

Kimberly Parker (202) 663-6897
K Parker@wilmer.com

Shelly Martin (202) 663-6087
SMartin@wilmer.com

all relevant legal developments.

Thisletter isfor informational purposes only and does not represent our legal advice asto any
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