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EU Financial Services
Group Briefing

THE UK FINANCIAL SERVICESAUTHORITY AND
TREASURY'S JOINT CONSULTATION ON THE IMPLEMENTATION
OF THE UCITSMANAGEMENT DIRECTIVE

irective” which extended the investment powers of
UCITS schemes, the FSA and HM Treasury have is-
sued ajoint consultation paper on theimplementation of the
so-called “Management Directive” (Directive 2001/107/EC)
which allows UCITS management companies a*“ passport”
to provide cross-border investment services, imposes new
financial resource and conduct of business rules, and sets
up asimplified prospectusfor pan-EEA marketing. Thecon-
sultation is ajoint one because changes to secondary legis-
lation, aswell as FSA rules, will berequired. The effect of
the proposed transitional provisionsmeansthat the new rules
will not apply to firmsuntil 13 February 2004, and the new
financial resources requirements will not kick in until Feb-
ruary 2007.

Fgl lowing on from the implementation of the “ Product

The“ Simplified Prospectus’

The Management Directivewill require schemesto
issue simplified prospectuses in a prescribed form. How-
ever, the FSA will be consulting onitsrulesfor these as part
of itsreview of product information at the point of sale, on
which a consultation paper is due in January 2003.

The Passport

The effect of the original UCITS Directive (the
“Origina Directive’) meant that managers of EEA-based
UCITS schemes could market those schemesin other Mem-
ber States, but could not offer other cross-border investment
services (Article 6 of the Original Directive provides that

“ no management company may engage in activities other
than the management of unit trusts and of investment com-
panies’). The proposed introduction of a “passport” for
scheme managers would allow them to engage in:

the management of other collectiveinvest-
ment schemes not covered by the Direc-
tive;

discretionary portfolio management, in-
cluding pension schemes,

investment advice (provided discretionary
management activitiesare FSA authorised);
and

the safekeeping and administration of col-
lective investment scheme units (provided
discretionary management activities are
FSA authorised).

This obviously represents a significant extension
to the scope of activities that UCITS managers can under-
take, and the proposal is to effect this extension via two
statutory instruments which include changesto Schedule 3
of the Financial Services and MarketsAct (which sets out
the cross-border rights given to EEA firmsunder thesingle
market directives) to make UCI TS management companies
“EEA firms,” and the FSMA (EEA Passport Rights) Regu-
lations 2001, aswell asamendmentsto other pieces of sec-
ondary legidlation.
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The“Management Company” and ICVCs

The Management Directive requires that the man-
agement company of the UCITS schemeisidentified. This
is not a problem for unit trust managers, who are already
identified under pre-existing legidlation, and the FSA now
propose to apply the definition in the Management Direc-
tive to the Authorised Corporate Directors (“*ACDs’) of
ICV Cs(Investment Companieswith Variable Capital). This
will mean that a small number of ACDswho currently hold
a passport under the Investment Services Directive will no
longer be able to do so, as Article 2(2)(h) of that Directive
statesthat amanager of aUCI TS scheme cannot qualify for
an |1SD passport.

Financial Resources

In contrast with the absence of prescription of the
Original Directive, the Management Directive applies fi-
nancial resources requirements which the FSA proposes
implementing via the Interim Prudential Sourcebook for
Investment Businesses rather than waiting for the issue of
theintegrated Prudential Sourcebook. The proposed require-
ments apply to firms depending on whether they operate as
UCITS firms only, or as UCITS firms which also provide
I SD-type activities such as discretionary portfolio manage-
ment, the provision of investment advice or safekeeping and
administration who will, in addition, be subject to the Capi-
tal Adequacy Directive.

The Management Directive will requireal UCITS
firmsto haveinitial capital of €125,000, plusadditional capi-
tal of 0.02% of the value of portfolios under management
which exceed €250 million to a cumulative maximum of
€10 million. In addition, there is continuing requirement
that the firm’s financial resources must never be less than
25% of its annual overheads which the FSA proposes to
calculate on the basis of annual audited expenditure. The
Consultation Paper sets out the waysin which these capital
requirements must be made up, which represent a shift to
“higher quality” capital from current financial resourcesob-
ligations on such firms, and the FSA is consulting on its
intention to require firms to continue to make deductions
for illiquid assets in the name of consumer protection.

Consultation closes on 1 April 2003.
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