
More than one year has passed since the deadline for implementation
of the New Regulatory Framework for Electronic Communications.
Member States are still in the process of completing the market analy-
ses, significant market power determinations and remedy decisions
required. However, a good deal of experience has already been gained
with the notification procedure between national regulatory authori-
ties (‘NRAs’) and the European Commission governed by Article 7 of
the Framework Directive1 (hereafter ‘notification procedure’), one of
the cornerstones in the functioning of the New Regulatory Framework.

To recall, Article 7 of the Framework Directive requires NRAs
to notify the Commission of draft measures that (i) define relevant
markets; (ii) designate certain operators and service providers as hav-
ing significant market power (‘SMP’) on these markets; and (iii)
impose regulatory requirements (remedies) on these SMP operators,
where such remedies could affect trade between Member States. The
Commission can veto market definitions that differ from those that
have been pre-defined in its Recommendation on Relevant Markets2

as well as decisions designating SMP undertakings. The Commission
has no veto right in regard to measures imposing remedies. How-
ever, access and interconnection remedies imposed by NRAs on SMP
operators that are not listed in the Access Directive are subject to
Commission authorisation (Access Directive, Article 8(2)).3

At the time of writing, only the UK regulator (Ofcom) and the
Finnish regulator (FICORA) have managed to notify measures for
all relevant markets defined in the Commission’s Recommendation,
with the exception of the wholesale national market for international
roaming (the subject of an ongoing Commission investigation) and—
in the case of Ofcom—the market for broadcasting transmission ser-
vices. The NRAs of Austria, Greece, Ireland, Portugal and Sweden
have also notified measures under the notification procedure.4

The majority of notified measures concern the designation of
SMP operators. A number of further notifications relate to horizon-
tal measures on access and interconnection that are not limited to
SMP operators. The Commission has provided comments on most
of the notified measures and, so far, has vetoed only one NRA noti-
fication. Two ‘serious doubts’ letters have also been issued by the
Commission, which means that further vetoes could follow.5 In a case
concerning remedies notified by the Finnish NRA, the Commission
disagreed with the remedies imposed but did not have the powers to
veto them. The Commission consequently opened an infringement
procedure before the court under Article 226 EC Treaty. In addition
to the case law developing as a result of the notification procedure,
the basic EU legislation has been complemented by guidance docu-
ments produced by the European Regulators Group (‘ERG’), in par-
ticular the ERG’s Common Position on Remedies.6

Relevant market analysis
The Recommendation on Relevant Markets identified 18 markets
susceptible of requiring ex ante regulation on the basis of (i) the pres-
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ence of high and non-transitory barriers to entry, (ii) a market struc-
ture that does not tend towards effective competition within the rel-
evant time horizon and (iii) the inability of competition law alone to
adequately address the market failures at issue. For those 18 mar-
kets, there is a presumption that ex ante regulation is warranted if
there is an operator with SMP. The Commission has postponed
review of the Recommendation until the end of 2005 (originally
scheduled by the end of June 2004).7 This is sensible, since most
NRAs are still in the midst of their initial market reviews and some
have not yet begun, because implementation of the New Regulatory
Framework is delayed. Based on the comments of former Commis-
sioner Liikanen, it is expected that wholesale mobile access and call
origination may not be included in a reviewed recommendation.8

Relevant markets identified by NRAs
While NRAs should at least undertake an analysis of the markets
identified in the Recommendation on Relevant Markets, they can
also identify different markets that may require ex ante regulation
in accordance with national circumstances (subject to the Commis-
sion’s veto powers). In this regard, some NRAs are identifying more
narrow or specific markets than those defined by the Commission.
This additional level of granularity in market definition has some-
times led to the rollback of regulation. Ofcom, for example, has seg-
mented retail fixed telephony markets according to the type of access
line (analogue, ISDN2 and ISDN30), the type of network for which
a call is destined (eg, fixed to mobile calls) and the existence of an
SMP operator at the wholesale level (eg, for international calls).9 On
the basis of these narrower market definitions, the markets for inter-
national calls for business customers, for example, were viewed by
Ofcom as no longer requiring regulation. 

In other cases, NRAs are adopting market definitions that are
broader than those in the Recommendation. In the area of broad-
band services, NRAs have generally agreed with the distinction in
the Recommendation between wholesale unbundled access (market
11) and wholesale broadband access (market 12) in view of the lack
of substitutability between these two types of access services at the
wholesale level.10 However, according to Ofcom, FICORA and PTS
(the Swedish regulator), the market for wholesale broadband access
includes both bitstream access and cable-based broadband services.
The Commission has criticised the lack of evidence for the proposi-
tion that cable operators constrain bitstream services provided by
fixed line operators, given the absence of actual supply of broadband
access via cable networks in these countries. The Commission notes
that potential constraints are mainly relevant for the SMP assessment
rather than market definition.11 In the case of PTS, the Commission
even invited the NRA to remove cable TV networks from the rele-
vant market in view of the high barriers to entry identified by PTS. 

Most recently, an overly broad market definition has led to a seri-
ous doubts letter from the Commission.12 In a notification by the
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Austrian NRA (TKK), the Commission expressed serious doubts
concerning the inclusion of direct interconnection in the transit mar-
ket (market 10). This would have reduced the market share of
Telekom Austria on the transit market from 90 per cent to less than
45 per cent, creating the predicate for TKK’s conclusion that the mar-
ket was effectively competitive with no SMP operator present. The
Commission questioned this approach, taking the view that direct
interconnection (ie, interconnection between two operators without
use of intermediate transit operators) probably cannot be considered
as a demand-side substitute for transit services in view of the high
level of investment and advance planning required for the imple-
mentation of direct interconnection.

The SMS termination market is an example of a market that the
Commission did not include in its Recommendation. However, some
NRAs are examining whether it may require ex ante regulation. Thus
on the basis of a consumer organisation complaint concerning SMS
tariffs in France,13 the French NRA (ART) decided to conduct a mar-
ket consultation on the wholesale SMS termination market. Other
regulators have also indicated that they may investigate the SMS mar-
ket in light of competitive concerns.14

Relationship to Commission market definition in
competition law cases
NRA market definition in the context of the New Regulatory
Framework does not prejudice the definition of narrower (or
broader) markets in specific cases under competition law. Interna-
tional roaming constitutes an example. The Commission provi-
sionally concluded in its Statement of Objections sent to two UK
mobile operators (Vodafone and O2) that—for the period of the
investigation from 1997/1998 to September 2003—roaming on
each individual operator’s network constituted a separate market.15

This is a significantly narrower market than the corresponding mar-
ket identified in the Recommendation and in fact is similar to the
market for wholesale call termination on mobile networks (market
16 in the Recommendation). Whether or not this market definition
is ultimately maintained in a final decision, it is clear that in com-
petition law enforcement, the Commission does not feel constrained
by the market definitions contained in the Recommendation on Rel-
evant Markets or, a fortiori, NRA market definition. In competition
cases, such as alleged Article 81 or 82 infringements, the Commis-
sion will conduct a retrospective market analysis on the basis of the
specific facts and circumstances at issue. The NRA’s analysis is for-
ward-looking and not limited to a particular set of circumstances
that arise in a given case.

SMP determination
Under the New Regulatory Framework, NRAs must assess whether
any of the entities active on a properly defined market are in a posi-
tion of economic strength affording them the power to behave to an
appreciable extent independently of competitors and ultimately con-
sumers.16 This is the classic test for dominance, taken over as the New
Regulatory Framework definition of significant market power. The
absence of SMP players means that regulation can be scaled back. A
finding of SMP automatically entails the imposition of one or more
ex ante regulatory remedies, since the enforcement of competition
law alone will not change the structure of the market.17

For the purpose of determining SMP on the relevant market,
NRAs must apply the SMP Guidelines issued by the Commission.18

In addition, the ERG has published a ‘Working Paper on the SMP
Concept for the New Regulatory Framework’ which explains in
more operational terms the criteria NRAs should examine to deter-
mine whether an operator has SMP.19 Certain NRAs have also
adopted their own guiding principles for performing the market
analyses mandated by the New Regulatory Framework.20
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SMP assessments in fixed and mobile markets
Under the New Regulatory Framework, incumbent fixed operators
are generally viewed as holding significant market power on fixed
and broadband markets. On certain narrowly defined fixed com-
munications market segments, however, Ofcom has decided to scale
back regulation. It considers segments such as the retail market for
international calling services for business customers as well as cer-
tain segments of the leased lines market to be competitive.21

The SMP test under the New Regulatory Framework has led to
more significant changes in the assessment of the competitiveness of
mobile markets. Regulatory obligations on mobile access and orig-
ination have been scaled back in some countries because none of the
operators on these markets were found to meet the SMP test (eg, in
the UK and in Austria). This has been cited by the Commission as
an example of successful deregulation under the New Regulatory
Framework. In Finland, however, the NRA concluded that Telia-
Sonera has SMP on the mobile access and origination market.22 The
Commission sent a serious doubts letter in response. The Commis-
sion recognised that TeliaSonera holds more than a 50 per cent mar-
ket share, as compared to 29 per cent and 10.5 per cent for the two
other mobile operators with national coverage. However, the Com-
mission noted that service providers on the Finnish market are able
to negotiate access agreements with the mobile operators in the
absence of regulatory obligations and have succeeded in gaining sig-
nificant market share in the past 18 months. The Commission also
questioned the non-discrimination requirement FICORA proposed
to impose on TeliaSonera, pointing out that price competition could
be reduced rather than promoted by such a remedy. The case demon-
strates that high market shares alone will not necessarily suffice to
demonstrate SMP. 

In mobile termination, application of the New Regulatory
Framework has intensified regulation. All NRAs that have so far
notified measures with regard to this market take the position that
each mobile operator (even the smallest operator) holds a monop-
oly on the market for call termination.23 Of course an SMP finding
in this context is virtually automatic, given definition of the relevant
market as the market for the termination of calls on each individual
mobile operator’s own network. Even the mobile virtual network
operator (MVNO) Djuice in Sweden was designated as an SMP oper-
ator on its termination market on the basis that it controls the ter-
mination of calls to its subscribers.

First veto decision: the requirement of a ‘greenfield’
approach for SMP assessment
The Commission has so far vetoed only one SMP determination.
FICORA notified a decision that TeliaSonera did not have SMP on
the markets for international telephone services provided at a fixed
location (both residential and business). FICORA found that despite
the high market shares of TeliaSonera on the relevant markets (55
per cent and 50 per cent, respectively), it did not have SMP due to
the presence and easy customer availability of several alternative ser-
vice providers as well as low barriers to entry.

In addition to questioning whether there was sufficient factual
support for FICORA’s position, the Commission highlighted a fun-
damental conceptual flaw. FICORA relied on market analysis of a
superficially competitive retail market that is, however, regulated at
the wholesale level (eg, obligations to allow carrier (pre-)selection,
to interconnect, and to provide access). The Commission pointed out
that FICORA should have recognised in its analysis that competi-
tion on this retail market exists on the basis of a regulated wholesale
market. Without taking this fact into account, there would be a risk
that FICORA would subsequently rollback wholesale regulation, in
view of existing retail competition. Thus, in assessing competition
on relevant retail markets, NRAs must take account of the impact
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of obligations imposed at the wholesale level (the ‘greenfield’
approach24). By comparison, Ofcom has followed a greenfield
approach to analysis of retail markets as part of its determination of
whether SMP operators are present on related wholesale markets.

Remedies 
The remedies ultimately imposed on SMP operators constitute the
operational output of the New Regulatory Framework and have a
direct impact on the marketplace.  In this regard, work over the last
year has given more concrete shape to what operators can expect.
We discuss in turn (i) the adoption of the ERG Common Position
on Remedies, (ii) the emergence of ‘new style’ remedies as compared
to remedies under the old regulatory framework, and (iii) the Com-
mission’s reactions to the remedies notified to date.

ERG Common Position on Remedies 
In April, the European Regulators Group agreed a 131-page Com-
mon Position on the approach to remedies in the New Regulatory
Framework. It can be viewed  as the third and last component of a
new ‘predictable’ communications regulatory regime, complement-
ing the Commission’s Recommendation on Relevant Markets and
its SMP Guidelines.25 The Common Position is intended to play an
especially important role in maintaining a consistent approach to
the imposition of remedies by NRAs. This is useful, as the Com-
mission generally has no veto power over remedies (with the excep-
tion of wholesale remedies that are inconsistent with those in the
Access Directive), giving NRAs more discretion in this area.

The document adopted by the ERG is comprehensive and
detailed. The ERG recognises that NRAs will often have to base their
ex ante remedies on expected behaviour of SMP undertakings, based
on their economic incentives. The Common Position provides a guide
to the incentives SMP undertakings have to engage in anti-compet-
itive behaviour, and to the appropriate remedies to apply in a given
situation. Where an NRA has determined that SMP exists, it is
implicit that the competition rules will not suffice to address the com-
petition problems at issue. The presumption is that a regulatory rem-
edy will increase consumer welfare and so should be imposed.

The Common Position examines any practice of an SMP under-
taking that either may eliminate competitors (exclusionary behav-
iour) or exploit consumers (eg, excessive pricing). The Common
Position distinguishes four general cases: vertical leveraging of SMP
from a wholesale into a retail market; horizontal leveraging of SMP
in one market into another (not vertically related) market, for exam-
ple through bundling/tying practices; problems related to single mar-
ket dominance (strengthening entry barriers or ‘classic monopoly
behaviour’ such as excessive pricing or inefficient service provision);
and specific problems that arise in call termination markets. The ERG
recognises, however, that practices such as price discrimination and
tying can have desirable welfare effects under certain circumstances.
The Common Position sets out a useful taxonomy that relates the
strategic variables controlled by the SMP undertaking (eg, informa-
tion, time, pricing, quality, contractual terms, etc) to the standard
competition problems in communications markets (refusal to deal,
bundling/tying, price discrimination, predation, strategic product
design, etc) and their possible exclusionary or exploitative effects
(raising rivals’ costs, margin squeeze, negative consumer welfare
effects).

The Common Position is sensitive both to the difficulty of deal-
ing with competition problems in innovation-driven markets (where
disruptive technologies can upset established market positions) as
well as the importance of addressing potential practices in emerging
markets adopted by incumbents that risk foreclosing the market (eg,
in broadband access). Remedies should be imposed at the wholesale
level first, and only as a last resort at the retail level. The Common
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Position recognises that where NRAs conclude in the market defin-
ition and analysis phases that replication of the incumbents infra-
structure is feasible, they should shape remedies that create incentives
for doing so over time, although they should not promote inefficient
investment. Where infrastructure competition is unlikely, due to sig-
nificant economies of scale or scope coupled with high entry barri-
ers (markets tending toward natural monopolies, such as fixed access
lines), NRAs should ensure sufficient access to wholesale inputs to
maximise service competition in the interest of overall consumer wel-
fare, including consumer choice. Last, remedies should be crafted to
provide the regulated entity with incentives for compliance that out-
weigh the benefits of evasion.

New remedies
Many of the remedies notified to the Commission are expressly fore-
seen in the Access Directive or in the Universal Service Directive.
However, some NRAs are also notifying remedies that are not con-
tained in the New Regulatory Framework but are contemplated by
the ERG Common Position on Remedies. Noteworthy examples of
‘new style’ remedies are some of the measures notified by Ofcom. In
the market for asymmetric broadband origination, for example,
Ofcom notified (i) a requirement imposed upon BT to provide migra-
tion services (to other Internet service providers) on reasonable terms
and conditions, or (ii) a proposal to set a margin between the price
of wholesale and intermediate broadband Internet access that facil-
itates competition in the provision of intermediate access services.26

Across several markets where BT was found to hold SMP, Ofcom
further imposed the publication of quality of service standards (in
the form of ‘Key Performance Indicators’) to avoid discrimination in
the provision of wholesale services to the retail arms of BT on the
one hand and its (retail) competitors on the other.

Commission comments on remedies
Although it does not generally have veto powers over remedies, the
Commission has published comments on some of the remedies noti-
fied by NRAs so far. For example, the Commission criticised
FICORA’s decision concerning remedies imposed on SMP operators
in various markets. FICORA imposed a cost orientation obligation,
but left the choice of the method of calculating cost orientation to
each SMP operator.27 While the Access Directive does not specify a
particular method for the assessment of cost orientation, Article
13(2) states that NRAs “must ensure that any cost recovery mecha-
nism or pricing methodology that is mandated serves to promote effi-
ciency and sustainable competition and maximises consumer
benefits.” The ERG Common Position on Remedies also indicates
that it is the role of the NRA to choose the most appropriate method-
ology in this regard and not the SMP operator.28

The Commission has also criticised FICORA’s decision to
exempt several smaller operators found to have SMP on the fixed
termination market from the obligations of cost-oriented pricing,
use of cost-accounting procedures and accounting separation.29

While the Commission did not contest that such remedies could be
disproportionate in the particular circumstances of the Finnish mar-
kets at issue, it suggested that FICORA should at least envisage alter-
native remedies such as benchmarking the termination prices of
these operators against those of larger operators that are under a
cost orientation obligation. 

This reasoning seems to have influenced the Swedish NRA (PTS).
PTS exempted smaller (alternative) mobile operators (Hi3G/3 and
Djuice) found to have SMP on their mobile voice termination mar-
kets from the obligation to provide accounting separation and charge
cost-orientated prices.30 At the same time, however, it imposed an
obligation on such alternative operators to charge “fair and reason-
able prices”. PTS noted that this meant that their termination rates
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would have to be, over time, around the pricing level of those oper-
ators subject to the obligation of cost orientation. In this case, the
Commission commented that PTS should monitor whether current
assumptions concerning ‘fair and reasonable’ pricing will remain
valid over the period of the market review.31

Infringement procedure as an alternative 
to veto powers
In the absence of veto powers under the notification procedure, the
Commission has announced that it intends to bring an infringement
procedure under Article 226 of the EC Treaty against Finland in
regard to certain remedies notified by FICORA.32 The Finnish Com-
munication Market Act (CMA) effectively limits the powers of
FICORA as regards regulation of mobile termination. Thus,
FICORA excluded traffic originating from the fixed network from
the remedies it imposed on mobile operators in the market for mobile
termination (including obligations in regard to interconnection,
transparency, cost orientation, non-discrimination, cost accounting
and accounting separation). The Commission considers that this
exclusion of fixed-originated traffic is contrary to the objectives of
the New Regulatory Framework, since (i) fixed telephony subscribers
are excluded from the benefit of the remedies imposed on mobile call
termination, (ii) the measures discriminate between fixed and mobile
network operators and (iii) the measures fail to remove an obstacle
to the provision of fixed-to-mobile services in Finland.33 The case
shows that the Commission is determined to enforce the require-
ments that the New Regulatory Framework imposes on NRA deci-
sion-making even if it does not have the authority to review those
decisions itself. The Commission also reminded FICORA that under
EU law, national regulators have a duty to disapply national legisla-
tion that contravenes a Community rule.34

Conclusions
The Commission’s approach to implementation of the notification
procedure under the New Regulatory Framework appears to be
working well so far in practice. There is an obvious delay in com-
pleting the reviews required, in large measure due to the complexity
and broad scope of the tasks assigned to the Commission, NRAs and
market players. The New Framework has allowed NRAs to roll back
regulation in some markets (eg, mobile access and origination) and
to impose more tailored remedies in others (eg, benchmarking of
mobile termination prices rather than cost orientation for small oper-
ators). As the ERG’s Common Position on Remedies indicates (and
as foreshadowed in the Commission’s Deutsche Telekom and
Wanadoo decisions), the most difficult issue is how to regulate access
markets (such as fixed local access) that are unlikely to become com-
petitive in the medium term. Although it runs counter to the goal of
more harmonised regulatory outcomes, the discretion NRAs have in
fashioning remedies under the New Framework could promote
healthy competition among regulators to craft the most appropriate
ex ante solutions.
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