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SuprReME CourT REINS IN “LiMITED FUND” CLASS SETTLEMENTS

On June 23, the U.S. Supreme Court issued amgjor decision, Ortiz v. Fibreboard Corp., 1999 WL 412604 (June 23,
1999), severely redtricting “limited fund” class settlements. In a 7-2 opinion, the Court overturned a Fifth Circuit decision
approving certification of a “mandatory” settlement dlass (i.e, a dass with no opt-out rights) created as part of a globd settlement
to liquidate al present and future asbestos claims againgt Fibreboard. The Court's ruling imposes stringent criteria for certifica:
tion of a mandatory class under Rule 23(b)(1)(B) of the Federd Rules of Civil Procedure, which may effectively foredose use of
the limited fund settlement device in mass tort cases, and leave some defendants in these cases no aternative to bankruptcy.
Moreover, the decison reconfirms, as the Court held in its 1997 decison in Amchem Products, Inc. v. Windsor, that courts must
drictly adhere to the requirements of Rule 23(a) (which applies to both mandatory and opt-out classes) in certifying a seftlement

class.

CAsSE SUMMARY

Facing overwhelming liability from successive waves
of asbestos-related suits, Fibreboard Corp. negotiated acom-
plex global settlement with aleading group of asbestosplain-
tiffs attorneys and the company’s insurers, which called
for certification of amandatory class of “future claimants’
consisting of all individuals exposed to ashestos and their
families who had not sued or settled with Fibreboard as of
August 1993. Claims by class members were to be paid by
a$1.535 hillion settlement fund, to which Fibreboard'sin-
surerswould contribute $1.525 billion and Fibreboard would
contribute the remaining $10 million. The partiesagreedto
exclude from the class settlement a large number of indi-
viduals with pending claims, many of whom were repre-
sented by the plaintiffs’ firms negotiating the settlement. In
the course of negotiations, the parties had agreed to segre-
gate and settle tens of thousands of these pending clams—
on more favorable terms than those applied to class mem-
bers.

Plaintiffs sought and obtained certification of a manda-
tory settlement classunder Rule 23(b)(1)(B), which provides
for class certification where adjudication of separate claims
“would as a practical matter be dispositive of the interests”
of dl classmembers. The lower courts approved certifica-
tion of the mandatory class on the theory that Fibreboard’s
insurance coverage (as valued by the amount the insurers
agreed to pay in the settlement) and the company’ s own net
worth congtituted “limited funds’ available to discharge
future asbestos claims, requiring resolution of al such claims
inasingle proceeding in order to ensure equitable distribu-
tion of the available funds among all claimants.

The Supreme Court ruled that the class settlement in
Fibreboard was deficient intwo fundamental respects. First,
there had been no evidentiary showing that the settlement
fundwas*limited” by anything other than the agreement of
the parties asto the settlement amount. Second, there were
insufficient safeguards to ensure equitable trestment of dif-

ferent categories of asbestos claimants whose claimswould
be extinguished by the global settlement.

At the outset of its opinion, the Court expressed doubt
whether it would ever be permissible to certify a manda-
tory classin amasstort case based on alimited fund theory.
The Court observed that the Fibreboard settlement presented
serious constitutional concerns because class members
would lose their rights to a“day in court” and ajury trial,
with no opportunity to opt out of the settlement. The Court
did not base its decision on congtitutional grounds, how-
ever, since it found that Rule 23 itself imposes stringent
criteriafor class certification, which had not been met.

The Court held that a mandatory class may be certified
under Rule 23(b)(1)(B) on a limited fund rationale only if
three conditionsare met: (i) thefund is shown to belimited
independently of the agreement of partiesto the action; (ii)
the class includes al those with claims unsatisfied at the
time of the settlement negotiations; and (iii) intraclass con-
flicts are addressed by creating independently represented
subclasses. The settlement in Fibreboard failed the first
condition because no evidence was presented that the funds
available to satisfy asbestos claims were “limited” in any
objective sense.  Rather, the parties themselves had deter-
mined the limit of Fibreboard' s contested insurance cover-
age by settling on afixed amount to be paid by the insurers.

The Court found that theremaining two conditions, which
relate to equity among class members, were not met be-
cause of inherent conflicts among different categories of
asbestos claimants. The settlement could not satisfy the
second condition because it excluded up to one-third of all
asbestos claimants, many of whom were represented by
plaintiffs class counsel and whose claims had been sepa-
rately settled on more favorable terms than those of class
members. The third condition was not met because claim-
antswith divergent interestsdid not have separatelegal rep-
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resentation in the settlement negotiations. The Court found
(asit had in Amchem) that thereis an inherent conflict be-
tween claimants presently suffering injury from asbestos,
and future claimants who have been exposed to asbestos
but who currently show noiill effects. Theformer seek gen-
erous and immediate payment, while the latter prefer an
inflation-protected fund for the future. Inthe Court’ sview,
the plaintiffs firms negotiating the settlement could not
fairly represent both sets of interests. Moreover, certain
intraclass conflicts arising from disparities in the vaue of
claims should have been, but were not, addressed through
the creation of subclasses having separate representation.

Having overruled class certification on the preceding
grounds, the Court did not decide other issues presented by
the settlement. For example, the Court observed that the
Fifth Circuit had not given sufficiently detailed treatment
tothe" commonality” and “typicality” requirementsof Rule
23(a), which apply to al class actions. Citing Amchem,
which held that the Rule 23(a) criteriamust be met for cer-
tification of both settlement and litigation classes, the Court
indicated that thetrial court’ sinquiry into commonality and
typicality was deficient because it focused on class mem-
bers common interests in the settlement, rather than con-
sidering thesefactorsin the context of litigation. The Court
also questioned whether alimited fund settlement could be
approved where, as here, the defendant contributed only a
fraction of its net worth to the settlement fund.

In overturning the settlement in Fibreboard, the Court
acknowledged that the “ el ephantine mass’ of asbestos cases
demands a unitary solution. However, the Court admon-
ished that it is the task of Congress, not the courts, to pro-
vide it. The Court warned against experimentation with
novel class settlement devices under Rule 23(b)(1), finding
that the drafters of the rule sought to codify the relatively
few recognized, traditional forms of representative actions
under that subdivision.

In summary, the Court’ srestrictiveinterpretation of Rule
23 in Fibreboard will greetly curtail, if not foreclose, “lim-
ited fund” settlements of mass tort cases, since the propo-
nents of the settlement will have to demonstrate that the
fund islimited by objective factors, such as the defendant’ s
insolvency. Of course, it will be equally difficult to obtain
certification of a limited fund litigation class under the
Court’ s reading of Rule 23(b)(1)(B). The Fibreboard deci-
sion may have important implications for other types of
class actions as well. Fibreboard reinforces the Supreme
Court’ sholding in Amchem that no settlement classmay be
certified unless the certifying court determines that the ba-
sic Rule 23(a) adequacy of representation, commondlity,
and typicdlity criteria would be met if the case were liti-
gated. Consequently, proponents of class settlements may
face a higher burden in convincing federal courtsto certify
either amandatory or an opt-out class under Rule 23.

Carol Clayton
Luis Feldstein-Soto

W CP HANDLES A WIDE RANGE OF CLASS ACTION AND OTHER COMPLEX LITIGATION, INCLUDING SECURITIES, CONSUMER CREDIT, EMPLOY-
MENT DISCRIMINATION, ANTITRUST, PRODUCT LIABILITY, AND ENVIRONMENTAL CASES. IF YOU WOULD LIKE MORE INFORMATION ABOUT
FIBREBOARD OR CLASS ACTIONS GENERALLY, PLEASE CONTACT ONE OF THE PARTNERS IN OUR CLASS ACTIONS CLUSTER GROUP.

LAURA AHEARN
CaroL CLAYTON
Bruce CooLIDGE
JuanNITA CROWLEY
Steve Hut
CHRIS LIPSETT
JoHN PayToN
JoHN RounsaviLLE
RoGER Y OERGES
ANDY WEISSVAN
Rocer WITTEN

WILMER, CUTLER & PICKERING
2445 M StreeT, N.W. « WasHingTON, D.C. 20037
PHoNE (202) 663-6000 « Fax (202) 663-6363

CLass AcTions CLusTER GRoup

LAHEARN @WI LMER.COM
CCLAYTON @WI LMER.COM
BCOOLI DGE@WI LMER.COM
JCROWLEY @WI LMER.COM

SHUT@WI LMER.COM

CLIPSEI'T@WILMER.COM

JPAYTON @WI LMER.COM
JROUNSAVI LLE@WI LMER.COM
RYOERGES@WI LMER.COM
AWEISSMAN @WI LMER.COM
RWITTEN @WI LMER.COM

(202) 663-6418
(202) 663-6650
(202) 663-6376
(202) 663-6207
(202) 663-6235
(202) 663-6077
(202) 663-6325
(202) 663-6328
(202) 663-6122
(202) 663-6612
(202) 663-6170

2445 M Streer N.W. WasHiNGgToN D.C. 20037 ® www.WILMER.COM




