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ANTITRUST UPDATE

New Department of Justice Actions on Gun-Jumping
and Market Allocation Provide Guidance, Warnings

U.S. v. Gemstar—TV Guide and U.S. v. Village Voice Media

Justice hasrecently issued two complaints

that addresscritical issuesfor companies
engaged inmerger, acquisition, or joint venture
discussions. First,inU.S v. Gemstar—TV Guide,
theAntitrust Division accused Gemstar and TV Guide
of engaginginso-cdled” gun-jumping”’—that is,
ceas ng competition and beginning to implement post-
merger plansbefore closing their transaction. The
Divisonalegedthat theparties conduct violated both
the Hart—Scott—RodinoAct, 15U.S.C. § 183, and
Section 1 of the ShermanAct, 15U.S.C. 81. As
discussed bel ow, the complaint and settlement in
Gemdtar, whichincluded arecord $5.67 millionfine,
provide guidance asto acceptable conduct inthe
period between when merger discussion beginsand
whenthetransactionisclosed.

T heAntitrust Division of the Department of

The settlement order isparticularly notable
becauseit statesthat the sharing of current and future
pricinginformation, eveninthe context of otherwise
legitimate duediligence, may violatetheantitrust laws
absent gtrict limitson dissemination and strong confi-
dentiaity provisions. Because both the Department of
Justiceand the Federd Trade Commission have
expressed renewed interest in pursuing gun-jumping
violations, partiesto transactionsand their counsel
should be aware of thisnew action.

InU.S v. Millage Wice, the Division challenged
an agreement between two weekly newspaper chains
to cease competing with one another intwo different

cities. Whilethepartieshavevigoroudy challenged
thelegal basisfor thegovernment’sclamsinvarious
press statements, the conduct, at least asalleged,
appearsto constitute aclear violation. Itisunclear
whether therelief ordered can succeed inremedying
the competitive harm that has occurred.

GEMSTAR

Until mid-1999, Gemstar and TV Guidecom-
peted vigoroudly in the devel opment and sal e of
interactive program guides (IPGs), interactive on-
screentoolsthat cable or satellite TV subscribersuse
to navigatetheir program choicesthroughtheir remote
controls. Inadvanced versionssubscribersorder
pay-per-view moviesand even products such aspizza
throughtheir IPG. IPGsaresoldto cableand satellite
system providers, such asComcast or Echostar,
whichinturn offer themto subscribers. Prior to
1999, Gemstar and TV Guide had been engagedin
protracted patent litigation. Beginningin June 1999,
the partiesrenewed settlement discussions, which
contempl ated apossiblejoint ventureto market the
parties' respective | PGsandincluded an agreement
on pricesand termsfor thejoint IPG offerings.
However, they were ultimately unableto agreeonthe
JV, soinstead they agreed to merge. That merger
wasannounced in October 1999. The Department of
Justiceundertook anintensveinvestigation of the
merger, which lasted through the spring of 2000.
Ultimately, however, thegovernment closedits
investigation and the deal closed in July 2000.
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TheHart—Scott—Rodino Act prohibits parties
from consummati ng transactionsreportable under the
Act until the applicablewaiting periodshaveexpired.
Thegovernment has stated that thismeanspartiesto a
transaction may not take actionsthat would effectively
transfer control or beneficial ownership of oneof the
entitiesbeforethe end of thewaiting periods. TheAct
also makesclear that partiesto areportabl e transac-
tion are consdered separate entitiesuntil thetransac-
tion closes, and that partiesthat are competitorsprior
to entering into the transaction are expected to
continueto competeuntil closing.

In addition to the stricturesimposed by the Hart—
Scott—RodinoAct, Section 1 of the ShermanAct
generally prohibits, inter alia, competitorsfrom
agreeing tolimit competition among themselves.
Thus, partiesto atransaction who are competitors
may violate Section 1if they agreetolimit their
competitiveactivity or take steps (such assharing
competitively sensitiveinformation) that havethe
effect of limiting competition betweenthem prior to
closing. Itisimportant to notethat whileliability
under the Hart—Scott—Rodino Act appliesonly to
reportabletransactions, Section 1 liability canreach
any transaction, reportable or not.

TheAntitrust Divisondlegesthat, beginningin
June 1999, Gemstar and TV Guidetook actionsthat
ended competition between them in the marketing and
saleof IPGsand effectively transferred control of TV
Guide' sIPG businessto Gemstar. Specificaly, the
Divisondlegedthat theparties:

» Agreedat thehighest executivelevelsto cease
competing for two | PG contractsthat werethen
upforbid;

»  Ceased competing for these contractsand explic-
itly alocated thetwo customers between them;

» Agreedthat TV Guideaonewould negotiatewith
any other providers seeking new PG contracts
prior to closing, but solely onthe basisof the
pricesand termsthat Gemstar and TV Guide had
agreed to during thejoint venture negotiations;

»  Shared and discussed information on pricesand
other termsregarding bidsto specific customers
and kept each other apprised of all aspectsof
negotiationswiththosecustomers;

» Exchanged contract and rate card information,;
and

» Acted oneach other’sbehaf on PG matterslong
beforethe merger closed.

The parties settled the government’ scomplaint
againg thisconduct, paying a$5.67 million penalty,
which was based on the statutory fine under the Hart—
Scott—RodinoAct of $11,000 for each day of viola-
tion (thereisno provisonfor financia pendtiesfora
civil violation of Section 1). Thesettlement also
restricts Gemstar’sconduct relating to future transac-
tions. Theserestrictions provideauseful guideto pre-
closing“no-nos.” Thepartiesmay not (and thusall
merging partiesshould not):

1. Enterintoany agreement withapotentia or actua
merger partner regarding the price of competing
productsprior toclosing;

2. Enter into any agreement to delay or suspend
comptitivesaeseffortsprior toclosing;

3. Enter into any agreement to allocate marketsor
customersprior to closing; or

4. Discloseor seek disclosureabout current or
future pricesor contract offers, except in legiti-
mateduediligenceeffortswheretheinformationis
reasonably related to the discovering party’s
understanding of future earningsand economic
prospectsand thedisclosureismade solely
subject to anon-disclosure agreement that explic-
itly prohibitsdisclosureof that informationto any
employee of therecipient responsiblefor pricing,
salesor marketing of competing products.

The settlement order does statethat partiesto a
transaction can agreethat one or both of themwill
continueto operatein theordinary course pending
closngand will refrain from taking action that would
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haveamaterial adverseeffect onthevaueof the
business.

Based on thedlegationsinthe complaint, the
conduct heresignificantly exceedswhat isgenerally
understood to be permissible coordination pre-
closing. Generaly partiesto atransaction can engage
in post-merger planning before closing, but they
cannot implement any of thoseplans,; nor, if they are
competitors, may they actually stop competing or
coordinate on salesopportunities (unlessthey might
have done so prior to entering into the merger agree-
ment and thosejoint arrangementsarefixed onan
arm’s-length basisand on commercialy reasonable
terms). Partiesshould aso not shareany competi-
tively sendtiveinformation except when absolutely
necessary for duediligence or post-merger planning
purposesand then only under restrictive confidentiality
agreements.

Generaly we advisethat partiesto amerger
should not enter into any agreementsor shareany
information that they would regret if thetransaction
ultimately collapsed. If that ruleisfollowed, parties
will rarely run afoul of thegun-jumping rules. How-
ever, the government’ sviewsabout disclosure of
pricing and contract information, evenin duediligence,
should be noted and followed with care, particularly
when the partiesto the transaction are competitors.

ViLLAGE VOICE

VillageVoiceMediaand New TimesMediaare
two chainsthat produce* dternative’ weekly newspa
persinavariety of cities. Until October 2002, they
each offered publicationsin Cleveland and Los
Angelesthat competed against one another for
advertising and readership. Accordingtothe
government’scomplaint, in October, Village Voiceand
New Timesreached an agreement whereby New
Timesagreed to closeitsLosAngelespaper in
exchangefor $9 million and Village Voice' sagreement
to closeitsCleveland paper. Someassetsof the
closed paperswere exchanged, but these assets
constituted only asmall portion of thetotal assetsof
the closed papers. Inaddition, the partiesentered
into reciproca non-compete agreementsunder which
each promised not to reopen the closed papersand to

take stepsto ensurethat no third party could use
assets of the closed papers, such asthetrademarks,
equipment, and retained personnel, to createanew
competitivepublicationin either city.

TheAntitrust Division, aongwiththe states of
Cdliforniaand Ohio, chargedinacivil actionthat the
agreement between Village Voiceand New Timeswas
aper seillegal market division agreement. The
government recognized that in certain circumstances
territorial non-compete agreementscan belegd if
ancillary to alegitimate businesstransaction. But here
therewas, the government alleges, no suchlegitimate
agreement; rather, the government allegesthat thesole
purpose of the underlying transaction and the continu-
ingterritorial restrictionswasto eliminate competition.

To remedy thisviolation, the settlement order
requires each of the partiesto sell within 30 daysthe
assets of itsrespective closed newspaper to agovern-
ment-approved buyer that will beinapositionto use
those assetsto open anew newspaper in the affected
city. If thepartiescannot effectuate either of the sales
within 30 days, the unsold assetswill beturned over
toatrusteefor sale. The partiesarea so prohibited
from enforcing their reciprocal non-compete provi-
sionsand any non-competesimposed on their em-
ployeesand must rel ease advertiserswho may have
signed long-term contractsfrom thosearrangementsif
they wishto advertiseinthe newly reformed competi-
tive papers.

Itisuncertain what real impact theremedial
decreewill haveinthiscase. Itissimply not clear that
viable buyerscan befound or that the assetsto be
sold can, at thisstage, meaningfully assist anew
owner to restart competitive papersin the affected
cities. Indeed, an executive of oneof thedefendants
has openly ridiculed thedecree asbeing painless
(statementswhichwill certainly not endear these
companiesto the Department of Justice). Itisalso
not clear whether the partieswill face any significant
penaltiesfrom private suits; the paperswere shut
downfor only alimited period beforethe government
acted, and so the damages period likely would be
found to have been short.
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Giventhat thiscasewaspled principally asaper
seillegad market dl ocation agreement (thecomplaint
a so adlegesthat the same conduct congtituted arule of
reason violation), thegovernment could have brought
acriminal caseagainst the company and possibly even
againg individua executives. That would have
alowed thegovernment to seek significant finesand
possibly jail timefor any convicted individuals. How-
ever, thecriminal casewould havetaken far longer to
resolve, meaning that the assets of the closed papers
would have wasted even more and been evenless
subject torevival. Similarly, the statesthat joined the
complaint might have been ableto seek civil pendties
under state law; however, such an effort could also
haveled to the sort of delay in resolution that would
have been faced by the criminal action. Thereap-
pears, therefore, to be sometension between the

desirefor quick restoration of competitionand the
desirefor effectivedeterrentsto future conduct. In
any event, it will beinteresting to watch whether the
relief obtained by thegovernment is, infact, successful
inrestoring competition in either or both of the af-
fected cities, and whether the partiesface privatelega
challengesto their conduct.

* * * * *

Please contact usat (202) 663-6000if you have
any questions.

Robert Bell JimLowe
LeeGreenfield Doug M elamed
VeronicaKayne ThomasMueller
William K olasky Ali Stoeppelwerth
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