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• Questionnaires from independent rating
services
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• Internal or dealer use only material that
actually reaches clients or fund investors
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questionnaires
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• In person, telephone or other oral
conversations

• Customized responses to advisory client
questionnaires

• Responses to advisory client and fund
investor requests for information
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• But NOT not to solicit new business from or
sell other funds to prospective or existing
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Items that are NOT AdvertisingItems that are NOT Advertising
• Fund shareholder reports with performance

information for only those periods covered by
the financial statements

• Academic articles that discuss a portfolio
management methodology, but do not offer
advisory services or fund shares

• Fund shareholder reports with performance
information for only those periods covered by
the financial statements

• Academic articles that discuss a portfolio
management methodology, but do not offer
advisory services or fund shares



SEC Restrictions on the Content
of Adviser Advertising

SEC Restrictions on the Content
of Adviser Advertising

Don’t put the following in advertising

• Testimonials or offers to provide testimonials  (This
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(which can’t be performance) and that listing doesn’t
imply clients’ recommendation of adviser
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obtained from [name].  An
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prospectus carefully before
investing.
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Fund Advertising: SEC Rule 482Fund Advertising: SEC Rule 482

Do include, for money market funds, a
prominent statement that:

• An investment in the fund is neither insured
nor guaranteed by the U.S. government and

• There is no guarantee that the fund will be
able to maintain a stable net asset value of $1
per share
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performance figures:
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fees, expenses (other than custody fees) and

brokerage commissions a client paid or would have
paid
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could be imposed for that type of account
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performance of all similarly managed client
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• Advisers may not “cherry pick” just the
better performing accounts

• Generally, performance data for a particular
type of account should reflect the
performance of all similarly managed client
accounts

• Advisers may not “cherry pick” just the
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It is okay to exclude accounts for the following
reasons

• The excluded accounts are unrepresentative of
typical client accounts

• The excluded accounts have dissimilar or atypical
investment policies or sizes

• The excluded accounts have not been under the
adviser's management for the period covered by the
performance data
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Additional Disclosure Required
for Actual Performance
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• That the performance results represent the

performance of all or selected client accounts

• If the results represent the performance of
fewer than all accounts, the basis for, and
effect on performance of, selecting the
accounts whose performance is shown
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performance of all or selected client accounts
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fewer than all accounts, the basis for, and
effect on performance of, selecting the
accounts whose performance is shown
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• The limitations inherent in model results,
including that the results do not reflect
actual trading or the impact of material
economic and market factors on the
adviser’s decision–making process for
actual client accounts
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economic and market factors on the
adviser’s decision–making process for
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• Any material changes in the model or
strategy during the performance period and
the effect of these changes on the results
shown

• Do not use retroactive changes in the
model to improve past performance results

• Any material changes in the model or
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the effect of these changes on the results
shown

• Do not use retroactive changes in the
model to improve past performance results
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• Any material differences between the model
and the current investment strategies actually
being used or offered by the adviser

• Material differences in performance between
the model and  actual results achieved by the
adviser’s client accounts

• Any material differences between the model
and the current investment strategies actually
being used or offered by the adviser

• Material differences in performance between
the model and  actual results achieved by the
adviser’s client accounts



 Disclosure Required for
“Backtested” Model Performance
 Disclosure Required for
“Backtested” Model Performance

• That the advertised results do not represent
the results of actual client trading

• But were achieved through the retroactive
application of a model constructed on the
basis of historical data and designed with the
benefit of hindsight

• That the advertised results do not represent
the results of actual client trading

• But were achieved through the retroactive
application of a model constructed on the
basis of historical data and designed with the
benefit of hindsight



Disclosure Required for
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Disclosure Required for
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• That the model may not perform as well
when applied prospectively

• Note:  Although not prohibited, backtested
results are a frequent subject of enforcement
proceedings and should therefore be either
avoided or used with extreme caution

• That the model may not perform as well
when applied prospectively

• Note:  Although not prohibited, backtested
results are a frequent subject of enforcement
proceedings and should therefore be either
avoided or used with extreme caution



One–on–One Presentations of
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One–on–One Presentations of
Gross Performance Data

• You may present gross performance data in
one–on–one presentations to clients who have
the opportunity to ask questions and understand
the significance of gross performance figures

• You may present gross performance data to
consultants who agree to use it only in
one–on–one presentations with their clients

• You may present gross performance data in
one–on–one presentations to clients who have
the opportunity to ask questions and understand
the significance of gross performance figures

• You may present gross performance data to
consultants who agree to use it only in
one–on–one presentations with their clients
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• Presentations are not one–on–one unless they
are in person (as opposed to the mailing of
written materials)

• Seminars and presentations to more than one
prospective client at a time are not
one–on–one presentations

• Presentations are not one–on–one unless they
are in person (as opposed to the mailing of
written materials)

• Seminars and presentations to more than one
prospective client at a time are not
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One–on–One Presentations of

Gross Performance Data

Required Disclosure for
One–on–One Presentations of

Gross Performance Data
• That results do not include advisory fees

• That a client’s return would be reduced by fees
and other expenses

• That the adviser’s fee schedule is described in
Part II of the adviser’s Form ADV (even if
actual fee rates are also included in the written
materials)

• That results do not include advisory fees

• That a client’s return would be reduced by fees
and other expenses

• That the adviser’s fee schedule is described in
Part II of the adviser’s Form ADV (even if
actual fee rates are also included in the written
materials)



Required Disclosure for
One–on–One Presentations of

Gross Performance Data

Required Disclosure for
One–on–One Presentations of

Gross Performance Data
• An example, in the form of a table, chart,

graph or narrative, showing the
compounding effect of the highest fee a
client could be charged for that type of
account

• An example, in the form of a table, chart,
graph or narrative, showing the
compounding effect of the highest fee a
client could be charged for that type of
account



Fund Performance Advertising

• Complying with fund advertising rules leads
to automatic compliance with most adviser
performance advertising requirements

• All fund performance advertising should
say that past performance is not an
indication of future results



Money Market Fund
Performance Advertising

Any quotation of yield should:
• Identify length of and last day in period
• Be computed in accordance with SEC

formula and be either:
– Current yield
– Current plus effective yield for the same

period and with equal prominence



Performance Advertising by
Other Funds

• Only standard SEC yields and tax equivalent
yields may be shown in stand-alone
advertising--not distribution rates

• But, to assist with shareholder tax planning, a
recorded telephone yield tape may disclose the
scheduled date and dollar amount of expected
dividends and distributions



Performance Advertising by
Other Funds

• Standard SEC total return must be shown for 1,
5 and 10 year (or shorter life of fund) periods
through the last calendar quarter

• The maximum applicable sales charge must be
disclosed



Using Performance of Related
Accounts in Fund Advertising

SEC no-action letters allow inclusion in fund
advertising of performance for the
following types of accounts:
– A portfolio that was rolled over into a

registered fund and was not created as an
incubator fund (allowed by NASD also)



Using Performance of Related
Accounts in Fund Advertising

SEC no-action letters allow inclusion in fund
advertising of performance for the
following types of accounts:
– A substantially identical fund, non-fund

account or group of accounts managed by the
same adviser (would be allowed by a proposed
NASD rule)



Common Adviser Advertising
Violations in Recent Cases

Common Adviser Advertising
Violations in Recent Cases

• Overstatement of assets under management
or years in business

• List of representative clients that includes
only a particular type of client comprising
only 10% of adviser’s clients

• Testimonials from unnamed persons

• Overstatement of assets under management
or years in business

• List of representative clients that includes
only a particular type of client comprising
only 10% of adviser’s clients

• Testimonials from unnamed persons



Common Adviser Advertising
Violations in Recent Cases

Common Adviser Advertising
Violations in Recent Cases

• Presenting composite performance that
includes only the best performing accounts
without disclosing this

• Failing to deduct fees from performance
figures, failing to disclose that fees are not
deducted or falsely stating that fees are
deducted

• Presenting composite performance that
includes only the best performing accounts
without disclosing this

• Failing to deduct fees from performance
figures, failing to disclose that fees are not
deducted or falsely stating that fees are
deducted



Common Adviser Advertising
Violations in Recent Cases

Common Adviser Advertising
Violations in Recent Cases

• Representing model or backtested performance
as actual performance, not identifying
limitations of model performance and showing
model performance that is superior to actual
performance without saying so

• Failing to disclose that performance reflects the
reinvestment of dividends

• Representing model or backtested performance
as actual performance, not identifying
limitations of model performance and showing
model performance that is superior to actual
performance without saying so

• Failing to disclose that performance reflects the
reinvestment of dividends



Common Adviser Advertising
Violations in Recent Cases

Common Adviser Advertising
Violations in Recent Cases

• Reporting fictitious performance results

• Falsely representing that performance figures
are audited or AIMR compliant

• Making misleading comparisons with the
performance of market indices

• Failing to keep supporting records

• Reporting fictitious performance results

• Falsely representing that performance figures
are audited or AIMR compliant

• Making misleading comparisons with the
performance of market indices

• Failing to keep supporting records



Top 10 Tips for Advertising
Compliance Personnel

• Develop a comprehensive filing system for
all marketing material.  Know what
marketing material your firm is circulating!

• Maintain backup records for all advertising
material (i.e. numerical data for
performance calculations)



Top 10 Tips for Advertising
Compliance Personnel

• Check your web-site regularly and conduct
your own periodic oversight of advertising
and sales practices

• Provide training to your marketing staff on
the current policies in effect.  Establish
compliance checklists and/or guidelines



Top 10 Tips for Advertising
Compliance Personnel

• Supervise the process for distributing
marketing materials

• Make sure that all material is current and
that all 482 advertisements are consistent
with the prospectus and SAI

• Establish a self-audit program for
marketing



Top 10 Tips for Advertising
Compliance Personnel

• Make sure that you are informed of any
shareholder complaint that relates to
advertising

• Establish written policies and procedures
• Review all questionnaires that are filled out


