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Two Roads Diverge in Managing

E-Discovery Costs

The big difference that federal and New York responses can make.

BY ROBERT W. TRENCHARD
T HE COSTS of civil discovery in the computer

age appear to be prompting divergent responses

by the federal and New York state courts. These
differences, which are still evolving, could have
significant implications for litigants and lawmakers.

Litigants with a choice of forum should consider
these differences in selecting which court system
best suits their objectives. And lawmakers should
monitor these differences to assess what rules
best reconcile the often competing goals of ready
access to the civil justice system, full development
of the facts relevant to the case, and the efficient, cost-
effective resolution of the parties’ dispute.

The costs of electronic discovery are well-known and
have received ample coverage throughout this decade,
in this publication and others.! The source of these
costs is society’s increasing reliance on the electronic
creation, transmission and retention of information,
especially in the corporate context. Because information
is so easily created, kept and copied, the volume that
is available and potentially relevant to a dispute had
ballooned geometrically.

While these costs can be somewhat controlled by
the creative use of technology and counsel’s use of
sound management principles in managing a document
review, there are limits. The application of classic liberal
discovery principles can still require the production of
hundreds of thousands or even millions of “documents,”
where in the past the same case would have involved
discovery into a small fraction of that number.

Retaining and collecting this information is by itself
extraordinarily expensive, even when the most efficient
methods are employed. And on top of those costs, attorneys
still must review the collected material for responsiveness
and privilege, which can be prohibitively expensive for
even a middle-sized case that is well managed. These
costs can be so large that they have recently been blamed
for tamping down the usual increase in litigation that
accompanies an economic recession.’
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These increased costs have fundamentally changed
the cost-benefit calculus that had informed many
of the rules of procedure applicable in civil cases.
Lawmakers accordingly have responded by seeking
to recalibrate the rules to reflect the new reality.

In the federal system, there have been changes in the
rules of discovery and evidence that apply once a case
is past the threshold pleading stage, as well as recent
changes by the U.S. Supreme Court in the standards
that apply even to the commencement of a potentially
burdensome action. And in the New York state system,
there has been increasing attention to the application of
existing discovery rules in the electronic context.

These changes are creating, or at least highlighting,
important differences in how the two court systems
address the problems of electronic discovery.

The Federal Courts’ Response

Focusing on the federal system first, in 2006 the
discovery provisions of the Federal Rules of Civil
Procedure were modified to address the challenges
specifically posed by e-discovery.

The rules makers adopted the philosophy that
encouraging adversaries to cooperate at the outset
of the case could help control discovery costs.” The
rules makers further made clear that the Federal Rules’
long-standing requirement that discovery be reasonable
and proportional should be vigorously applied to
electronic discovery.*

In addition, rules makers encouraged the use of
“quick-peek” and “clawback” agreements to reduce
the risks of the inadvertent production of privileged
documents, a risk that increases materially as the size
and/or speed of a production increases.” Recently,
Congress adopted Federal Rule of Evidence 502 to
further encourage the use of these agreements.®

Significantly, however, the rules makers did not
modify the traditional “American Rule” that parties
must bear their own costs of litigation, including the
costs of attorney’s fees incurred in discovery. While the
Federal Rules sometimes provide for cost or fee-shifting
in discovery, those circumstances are the exception
rather than the rule.”

That approach is sometimes effective. In cases
where the parties are similarly situated with respect
to e-discovery, such as in business litigation between
equally sized companies, these rules can help control
costs by creating the specter of “mutually assured
destruction”: Overly burdensome requests by one side
would simply prompt the same from the other side, so
both parties have an incentive to be reasonable and
focused in conducting discovery.

However, in cases where the parties are asymmetrically
situated with respect to e-discovery, such as in a typical
class action, these rules do little to deter over-reaching
by the smaller party. Since that party can impose costs
far greater than can be imposed on it, the incentive to
be reasonable and targeted is greatly reduced. That fact
in turn dramatically increases the risk that the smaller
party will misuse the threat of discovery run amok as a
lever to induce a non-meritorious settlement.

For these reasons and others, there are serious
limitations on the federal courts’ ability to control
abusive discovery within the discovery process itself.
These concerns have recently led the Supreme Court
to raise the pleading standards applicable in non-fraud
actions under FRCP 8, in the now-famous Twombly
and Igbal decisions.® The Supreme Court now requires
far more than mere “notice” of a claim before it will
permit a defendant to be subjected to the potentially
extreme costs of civil discovery in the federal system.
Twombly and Igbal instead require that the plaintiff
plead facts that make the claim “plausible.”

While the Court did not specifically identify the
costs of e-discovery as a motivating factor in its decision
to raise the pleading bar, it did extensively discuss
the costs of discovery generally, especially in Twombly.
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Those costs today are overwhelmingly dominated by
the costs of e-discovery.

In that connection, it is no coincidence that Twombly
was a putative nationwide antitrust class action. That
is exactly the sort of asymmetric litigation that gives
rise to the most acute risk of abusive discovery, in
which a single small plaintiff imposes disproportionate
costs on defendants in order to induce a favorable
settlement. Plaintiffs in Twombly argued that this risk
could be controlled by the district court’s involvement
in actively managing discovery. But the High Court
disagreed, citing an article by then-professor,
now-judge Easterbrook about the serious practical
limitations a court faces when trying to control the
discovery process.!°

Accordingly, although Twombly and Igbal may be
reversed by Congress in legislation currently being
debated,!! at the moment they mark a key part of the
federal courts’ overall response to the costs and burdens
of e-discovery. In sum, that response entails:

(1) increased pleading requirements to screen
out cases that do not merit imposing the burden of
e-discovery costs on defendants, and

(2) discovery rules designed to foster cooperation
in controlling discovery costs, but which still require
the parties to bear the costs and fees of responding to
the other side’s discovery demands.

In the New York Courts

In important respects, New York state courts appear
to be heading down a different path.

The New York law on e-discovery “remains
uncodified and largely undeveloped.”'? While the
Commercial Division in New York has issued rules
directed to it, those rules do little more than direct
that the parties discuss the issues posed by electronic
data.!® There are also proposed rule amendments from
city and state bar committees.'* Beyond that, New
York’s approach to the problems posed by e-discovery
is ad hoc.

But as reflected in a recent article in the Law Journal,
the New York cases on this issue are beginning to
diverge from federal cases in a critical respect: They
are employing a presumption in favor of requiring that
the costs of e-discovery, potentially including attorney’s
fees, be borne by the requester.”® This trend reflects New
York’s longstanding presumption as codified in CPLR
§3101, New York’s analog to the general discovery
provisions of FRCP 26.

If this trend continues, it could mark a major
difference between New York’s approach to
e-discovery and that of the federal courts. Cost and
fee shifting, if rigorously enforced, could reduce
or eliminate the problems posed by asymmetric
e-discovery burdens under the federal system,
albeit at the expense of sacrificing some amount of the
“truth seeking” function by forcing parties to narrow
their discovery demands.

Against the backdrop of this cost and fee shifting
presumption, it is not surprising that, so far at least,
New York courts have not embraced the higher pleading
requirements of Twombly and Igbal.' The discovery
cost pressures that exist under the federal system, upon
which the Supreme Court relied so heavily in Twombly,
may not exist in New York state courts, at least not to
the same extent.

Put differently, the New York courts appear to be
crafting a unique solution to the costs of e-discovery
that, if it proceeds along the path it is currently
taking, will make New York stand apart from the
federal courts and other state courts that follow the
federal approach to this issue.!” That approach would

involve lower pleading requirements than those of the
Federal Rules, but a presumption in favor of cost and fee
shifting in discovery that could deter abusive tactics, if
rigorously enforced.

Implications of Different Approaches

These emerging differences between the federal
and New York state responses to increased e-discovery
costs have important implications for clients and
lawmakers.

For clients, the diverging approaches should inform
forum selection in those cases where there is a choice,
either by the plaintiff in initiating the action or by
the defendant in seeking to remove it from state
court or to dismiss it from federal court in favor of a
state court proceeding. As the law currently stands,
pleading standards are indisputably higher in federal
court, which would counsel plaintiffs against that forum
and defendants in favor of it.

But especially in asymmetrical discovery situations,
federal court is more perilous for a defendant, which
is likely to have to bear its own costs of production.
That factor weighs in favor of federal court for plaintiffs
and against it for defendants, an ironic result in light
of Congress’ efforts in recent years to channel class
action litigation into federal court though statutes
like the Securities Litigation Uniform Standards Act
(SLUSA), Pub. L. No. 105-353, 112 Stat. 3227 (1998),
and the Class Action Fairness Act (CAFA), Pub. L.
No. 109-2, 119 Stat. 4 (2005).

Congress passed those statutes on the theory that
state courts were more prone to abuse by plaintiffs than
federal courts. But if the law in New York continues
to develop as it has been, then the federal courts’
insistence on defendants bearing their own costs of
production would in fact make New York state court
a more attractive forum for defendants, assuming the
complaint would survive the motion to dismiss stage
of the case in federal court.

The implications for lawmakers of divergent
responses to e-discovery costs in the federal and
New York state systems are even more significant. If
New York’s pleading and cost shifting rules continue
to diverge from those of the federal courts, then
New York may provide an important experiment
that lawmakers should study in assessing what works
best in this area, in the tradition of Justice Brandeis’s
“laboratories of democracy.” Well designed studies
that account for differences in case types and other
factors could shed light on whether New York or
the federal system strikes a better balance between
access to the courts, the search for truth and the
costs of discovery. That information would be an
invaluable contribution to the national discussion
on these critical issues.
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