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Litigation

Fiduciary Duty Claims
Against Construction and Design

BY BRENT GURNEY,
DOUG CURTIS
AND RACHEL MURPHY

magine that you are general counsel for a

construction or design firm. A complaint

arrives on your desk in which a client
has accused your company of myriad fail-
ures, including significant cost overruns and
defects in your work. You find the familiar
line-up of claims in the complaint, such
as breach of contract and negligence, but
then you encounter something unexpected:
a claim for breach of fiduciary duty. The
plaintiff—a typical client who engaged your
firm in an arm’s length transaction—can-
not possibly show that your company is its
fiduciary, right? Well, not quite.

‘City of Victorville v. Carter & Burgess’

Plaintiffs are testing the waters of fidu-
ciary duty claims and, in some cases, with
great success. Take, for example, the recent
case of City of Victorville v. Carter & Burgess,
which resulted in a $52 million settlement.
Victorville hired Carter & Burgess to per-
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form a feasibility study and design a power
plant for the city, but after delays and cost
overruns, Victorville cancelled the project.
Carter & Burgess sued for the disputed final
payment, but Victorville hit back with an
enormous counterclaim for the costs of the
unfinished job. Victorville brought, among

other claims, a breach of fiduciary duty
claim for Carter & Burgess’ alleged poor-
quality designs and failure to supervise the
project’s development.

Based in part on the parties’ retention
agreements, which referred to Victorville as
the “city’s engineer” and the “design engi-
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neer,” Victorville’s attorneys convinced a
California jury that Carter & Burgess owed
Victorville a fiduciary duty. At trial, they
were able to use the size and experience of
Carter & Burgess, which by that time had
been acquired by the much larger Jacobs
Engineering Group, to its advantage. The
city’s attorneys presented the picture of a
small town taken advantage of by a “corpo-
ration with thousands of employees,” and a
“nationally-recognized design engineering
and consulting company.” A jury awarded
Victorville the full costs of the unfinished
job, and thereafter, the parties settled for
$52 million.

The (Inadvertent) Path to Fiduciary Duties

Most construction and design profes-
sionals know that they owe their clients a
professional duty of care—meaning they
must perform their services with the level
of skill and care of their industry peers.
Breach of that duty leads to a claim for
negligence. Many professionals may be
unaware, however, that under the right
circumstances they may incur fiduciary
obligations. Held to standards “stricter
than the morals of the market place,”?
the fiduciary owes to its beneficiary the
utmost good faith and loyalty. In practi-
cal terms, a fiduciary duty is a constraint
on the fiduciary’s freedom to act in his
own self-interest because he must set the
beneficiary’s well-being before his own.3

So, how does a national engineering firm
find itself deemed the fiduciary of a seem-
ingly ordinary client? The answer may lie in
the scattered precedent and judicial uncer-
tainty surrounding when and under what
circumstances a construction or design
professional becomes a fiduciary.

At a basic level, fiduciary relationships
are created by fact or law.* Certain arrange-
ments, such as that between a trustee and
beneficiary or a lawyer and a client, are
well recognized as fiduciary relationships.
A handful of jurisdictions have concluded
that the relationship between a client and
construction or design professional is fidu-
ciary as a matter of law,” but most appear to
accept that these commercial arrangements
do not warrant the legal presumption of a
fiduciary relationship.

The second path to a fiduciary relation-
ship is marked by specific facts giving rise
to a relationship of heightened trust and
confidence beyond that typical of an arms-
length transaction. As one court put it: “[A]
fiduciary relationship is characterized by a
‘fiduciary’ who enjoys a superior position
in terms of knowledge and authority and in
whom the other party places a high level
of trust and confidence.”” Accordingly, a
fiduciary relationship is necessarily one of
dependence, where the fiduciary stands in
a position superior to that of the benefi-

discretion and control over the project and
the more the relationship resembles one of
agency, the more likely the court will find a
fiduciary relationship.'? Likewise, the chance
of a court finding a fiduciary relationship
grows with the discrepancy in the sophisti-
cation and respective knowledge of the par-
ties.!® And if the parties had a relationship
of trust that predates the business arrange-
ment, the court will scrutinize more carefully
whether the professional thereby assumed
fiduciary obligations when the relationship
took a commercial turn.'

Some jurisdictions have concluded that the relationship
between a client and construction or design professional is
fiduciary as a matter of law, but most appear to accept that
these commercial arrangements do not warrant the legal

presumption of a fiduciary relationship.

ciary.® Thus, although ordinary business
relationships involving professionals entail
“a certain degree of trust and duty of good
faith,” a fiduciary “relationship transcends
the ordinary business relationship.™

Our general counsel of the above hypo-
thetical can take some solace in the fact
that courts are reluctant to infer fiduciary
relationships, especially in the commer-
cial context.!” Unfortunately, however, the
rather opaque standard governing the cre-
ation of a fiduciary relationship can cause
unwary professionals to become unintend-
ed fiduciaries in seemingly ordinary cir-
cumstances, and the outcome may depend
largely on the persuasiveness of the parties’
respective narratives. For example, some
savvy plaintiffs have relied successfully
upon Article 3.1 of the AIA A111 Standard
Form of Agreement Between Owner and
Contractor, which speaks of a relationship
of “trust and confidence,” as evidence of a
fiduciary relationship, while other courts
have dismissed the language as a stock
AIA contract provision.!!

While contract language is crucial in
determining the parties’ relationship, there
are other, less obvious facts that may give
rise to a fiduciary relationship. As a gen-
eral matter, the greater the professional’s

Fiduciary Obligations: A Powerful Punctilio

Let’s assume our general counsel, despite
his diligence, finds himself on the receiving
end of a court order concluding that his
company indeed entered into a fiduciary
relationship with the aggrieved client. What
next? As any good attorney, he’ll think of
other ways to defeat the claim, including
by asserting that even if his company owed
such a duty it did not breach it through the
failures the plaintiff alleges.

Unfortunately, this argument faces a
serious obstacle. If a plaintiff manages to
convince the finder of fact that a fiduciary
relationship exists, the chance of recovery is
significant due to the high standard of con-
duct that a fiduciary relationship demands.
In the canonical words of then-Judge Benja-
min Cardozo: “Not honesty alone, but the
punctilio of an honor the most sensitive, is
then the standard of behavior.”'> The fidu-
ciary duty standard is as high as Cardozo
made it sound: Conduct that might abide by
the standards of negligence and fall within
the parameters of the parties’ contract
nonetheless can constitute a breach of a
fiduciary duty. In this regard, a breach of
fiduciary duty in the design and construc-
tion realm might include an all-too-frequent
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issue: failure to communicate cost overruns
to the client in a timely manner.!6

Protecting Against Fiduciary Liability

The line between an everyday business
arrangement and a fiduciary relationship
is anything but bright. While the specific
facts of the case will determine the outcome,
the best defense lies in ensuring that your
contract does not include language suggest-
ing the creation of a fiduciary relationship.
Take care to avoid provisions that speak
of a relationship of “trust and confidence,”
that create a duty to act only in the client’s
interest or as the client’s agent throughout
the project, or that suggest you “guarantee”
the outcome or cost of the project. Addition-
ally, you might also consider bargaining for
a contract provision explicitly disavowing
fiduciary duties.

If you do find yourself on the receiving end
of a fiduciary duty claim, there are important
strategic steps you can take to rebut such
liability. For example:

e Scrutinize your contract for any poten-
tially adverse language.

e Marshal facts to demonstrate the rela-
tive sophistication of your opponent.

¢ Gather evidence that you did not exer-
cise the degree of discretion and control
over the relationship necessary for the
creation of fiduciary obligations and that
your retention was an arms-length busi-
ness transaction.

¢ Collect evidence demonstrating that you
fulfilled any potential fiduciary obligations.

¢ Research your jurisdiction’s precedent
on your profession’s fiduciary obligations.

e Ascertain whether any statutes may
impose a fiduciary obligation.!”

¢ Develop legal defenses to the claim,
which may include assertion of the eco-
nomic loss doctrine or similar defenses
barring tort actions in contract disputes.'®

As the Victorville case shows, underesti-
mating the viability of a plaintiff’s fiduciary
duty claim can be an extremely costly error.
Savvy plaintiffs can use rather typical design
and construction contract language to paint
the picture of a relationship of unique
trust and fidelity. And they can bolster
their claim that a fiduciary duty existed by
pointing to a defendant’s experience and

expertise—accolades that all professionals
would like to advertise without fear that
such accomplishments later will be used
against them. Anticipated risks, however,
are the ones most easily defended. With a
proper understanding of the legal nuances
of fiduciary duty claims, a firm can defeat
such claims through the presentation of a
compelling narrative demonstrating that the
relationship with the aggrieved client was a
commercial interaction like any other.
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