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Webinar Guidelines

— Participants are in listen-only mode
— Submit questions via the Q&A feature
— Questions will be answered as time permits
— Offering 1.5 CLE credits in New York and 1.25 CLE credits in California*
— The webcast is being streamed through your computer, so there is no dial-in number. 

For the best quality, please make sure your volume is up and other applications are 
closed. If you experience a delay or get disconnected, press F5 to refresh your screen 
at any time.

— For additional help with common technical issues, click on the question mark icon at the 
bottom of your screen.
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*WilmerHale has been accredited by the New York State and California State Continuing Legal Education Boards as a provider of continuing legal education. This program is being planned with the intention 
to offer CLE credit in California and non-transitional credit in New York. This program, therefore, is being planned with the intention to offer CLE credit for experienced New York attorneys only. Attendees of 
this program may be able to claim England & Wales CPD for this program. WilmerHale has been approved as a Colorado Certified Provider, as recognized by the Colorado Supreme Court Continuing Legal 
and Judicial Education Committee. We will apply for Colorado CLE if requested. The type and amount of credit awarded will be determined solely by the Colorado Supreme Court. New Jersey grants 
reciprocal credit for programs that are approved in New York. We can also issue Connecticut credit for this program. All attendees, regardless of jurisdiction, will receive a uniform certificate of attendance that 
shows the states in which the program was approved. Attendees requesting CLE credit must attend the entire program. CLE credit is not available for on-demand webinar recordings. 
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Agenda 

— Enforcement Developments

— Regulatory Developments

— Questions
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Enforcement Overview of 2020

Annual Report touted FY 2020 as “record-breaking year”
— Most enforcement actions in Commission’s history (113)

• Compared to previous high of 102 and 30-year average of 58
— 4th highest total monetary relief (more than $1.3B)

• Second year of more than $1B and third year-over-year increase
— Largest spoofing and manipulation case ($920M)
— Most retail fraud actions (56) 
— Continued coordination with law enforcement counterparts (16 parallel criminal actions)
— Joint enforcement matter with 30 state regulators
— 140 pending litigation matters
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Enforcement Priorities

— Substantive areas of focus
• Spoofing and manipulative trading
• Digital assets 
• Foreign corruption
• Bank Secrecy Act compliance

— Operational transparency and priorities
• May 2020 Penalty Guidance
• September 2020 Compliance Guidance
• Coordination with criminal and other regulators 
• Whistleblower program
• Surveillance program/data analytics
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Enforcement Priorities: Spoofing and Manipulative Trading

— Spoofing and antimanipulation are cornerstones of Commission’s Enforcement 
program
• Historically tension between Commission’s aggressive posture and burden of proof to 

establish claims
• More recent regulatory changes give Commission new authority and more leverage 

in complex cases
— Actions often initiated or supported by Commission’s market surveillance efforts
— Actions often involve parallel criminal proceedings
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Enforcement Priorities: Manipulative Trading

Traditional elements under CEA Section 6(c) and 9(a)(2):
— Defendant possessed an ability to influence market price
— An artificial price existed
— Defendant caused the artificial price
— Defendant specifically intended to cause the artificial price; mere intent to affect price is 

not sufficient
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Enforcement Priorities: Manipulative Trading 

New Authority under Regulation 180.1 
— Mirrors Exchange Act Rule 10b-5 and prohibits use of “manipulative or deceptive” 

devices
— Adopts recklessness standard; significantly lowers burden for manipulation claims
— Also prohibits insider trading based on misappropriation of confidential information
— Commission appears more confident in relying on Regulation 180.1 following recent 

decisions affirming expansive interpretation of authority 
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Enforcement Priorities: Spoofing

Establishing spoofing is significantly easier 
under CEA Section 4c(a)(5)
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Enforcement Priorities: Digital Assets 

— Commission actively policing digital asset markets within its jurisdiction
• Measured approach intended to avoid stifling innovation, while ensuring market 

participants comply with CEA and applicable regulations
• Willing to challenge large players if seen as noncompliant

— Notable enforcement activities include:
• In March 2021, filed first action related to alleged manipulation of cryptocurrency 

markets
• In October 2020, filed contested action against major cryptocurrency exchange for 

operating as an unregistered DCM and SEF
• Several retail actions against individuals and entities in connection with allegedly 

fraudulent cryptocurrency investments
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Enforcement Priorities: Foreign Corruption

— March 2019: Division Director announced 
intent to combat foreign corruption in 
commodities and derivatives markets
• Focused on protecting domestic markets from 

unfair advantage
• Pledged to work closely with DOJ and SEC to 

avoid duplication/piling on

— December 2020: First CFTC enforcement 
action involving foreign corruption 
• Global oil and gas trading firm paid 

bribes/kickbacks to agents and employees of 
foreign state-owned entities 

• In exchange, received preferential treatment, 
access to trades, and material nonpublic 
information regarding pricing, supply and demand

• Conduct violated Section 6(c)(1) and Regulation 
180.1 
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Enforcement Priorities: BSA Compliance

— Key priority due to crucial role in market integrity and customer protection
• Suspicious activity reporting
• KYC/CIP procedures

— Three actions in 2020, including first for CFTC Regulation 42.2 violation
• Settled action involving missed red flags on at least five accounts
• Settled action involving single failure to file SAR
• Contested action against unregistered exchange that did not have an AML program
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Enforcement Developments: Operational Transparency

May 2020 Civil Monetary Penalty Guidance
— Provides qualitative, not quantitative 

guidance
— Reduced fines for:

• Self-reporting
• Remediation
• Cooperation

— Commission considers “existence and 
effectiveness of the company’s pre-existing 
compliance program” when determining 
sanctions
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Enforcement Developments: Operational Transparency

September 2020 Guidance on Evaluating 
Compliance Programs
— Framework for evaluating effectiveness of a 

company’s compliance program 
— Builds on May 2020 CMP Guidance
— Emphasizes scope and speed of remediation
— Focus on individual accountability  
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Enforcement Priorities: Coordinated Regulatory Actions

— Over 30 parallel enforcement actions in FY 2020
• CFTC lends subject matter expertise regarding its markets
• Enhanced deterrence and protection via broadened range of remedies

— Half involved parallel criminal actions brought by DOJ 
• Primarily but not exclusively involving spoofing

— Increased coordination with other regulators, including SEC and state securities 
regulators
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Enforcement Priorities: Whistleblower Program

— Significant source of investigative leads and 
expected to grow 
• 16 awards of approximately $20M in aggregate
• 30 to 40% of ongoing investigations involve 

whistleblower component
— Whistleblower alerts aligned with enforcement 

priorities/specialized task forces
• Spoofing
• Bank Secrecy Act
• Insider Trading
• Foreign corrupt practices 
• Digital assets/virtual currency
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Enforcement Priorities: Surveillance program/data analytics

— Commission focus on market surveillance
• Key focus since financial crisis and Flash Crash
• Ongoing project to strengthen data analytics

— Use of data analytics is long-term priority of Enforcement Division
• Identification of trading patterns or positions that warrant inquiry
• Continued coordination with exchanges 
• Expanding to other enforcement priority areas
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COVID-19 Related Relief

— Total of nine no-action letters to facilitate functioning of the derivatives markets during 
the pandemic 

— Complimentary noticed by the NFA
— Key relief:

• Rules relating to floor brokering and location-specific compliance systems
• Supervision requirements
• Delay of reporting obligations

— No-action relief extended to April 15, 2021
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Speculative Position Limits

— On October 15, 2020, the Commission adopted final rules imposing speculative 
position limits in derivative contracts referencing 25 agricultural, metals and energy 
commodities

— A decade of rule making
• 2010: The first notice of proposed rulemaking was issued in 2010 and was subsequently withdrawn. 
• 2011-2012: The second notice was issued, and the rules adopted, in 2011, but ultimately the rules 

were vacated by the US District Court for the District of Columbia because the court found that there 
were at least two plausible readings of the Act and, therefore, the court did not uphold the CFTC’s 
interpretation of the statutory requirements regarding the imposition of position limits. 

• 2013: The Commission issued a third notice, relating to aggregation of positions, and a fourth notice, 
relating to reproposed position limits. The Commission then issued a revised reproposal pertaining to 
aggregation of positions and federal position limits and adopted final rules on aggregation of positions. 

• 2016: The Commission issued a supplemental rulemaking and another revised reproposal of its 
position limits regime.
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Speculative Position Limits (continued)

— The final rules expand the application of federal speculative position limits to 25 core 
referenced futures contracts, which are 25 physically settled agricultural, metals, and energy 
futures and options on futures contracts

— For all covered contracts, these limits apply separately to positions in physically and cash-
settled products and to cash-settled futures and options contracts that are either “directly or 
indirectly” linked to the price of a “core referenced futures contract” or the same commodity

— Limits apply to “economically equivalent swaps” 
— Amend the regulations governing exchange-set position limit levels 
— Expand the definition of “bona fide hedging transaction or position”
— Compliance dates:  

• January 1, 2022: futures and options contracts not currently subject to federal limits 
• January 1, 2023: economically equivalent swaps 
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Market Regulation

— Swap Execution Facilities
• Name give-up
• Audit trail, financial resource and CCO requirements
• Exemptions for package trades and error trades
• Exemption from required trade execution
• Withdrawal of prior proposed rules 

— Digital Assets
— Electronic Trading 
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Clearing and Derivatives Clearing Organization Operations

— In January, the CFTC approved final rules that clarify or codify existing interpretation, 
guidance or no-action letters with respect to the operation of DCOs. The rule 
amendments are largely administrative in nature.

— In July, the CFTC codified conditions to the inter-affiliate clearing exception relating to 
transactions with a non-US affiliate.

— In November, the CFTC codified exemptions from the clearing mandate under Section 
2(h) of the Act for central banks, sovereign entities, IFIs, bank holding companies, 
savings and loan holding companies, and community development financial institutions.
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Intermediaries: Margin

— In April, the Commission amended the 2016 rules governing the phase-in of initial 
margin requirements for uncleared swaps. 

— These revisions reduce the margin requirement threshold and lengthen the phased 
compliance schedule by bifurcating the final phase.

— On May 28, 2020, the Commission approved an interim final rule that deferred the 
compliance date of September 1, 2020, for Phase 5 by a year, until September 1, 2021, 
in response to the dislocations resulting from the COVID-19 outbreak.

— In a further action related to margin, on November 24, 2020, the CFTC and the SEC 
approved a final rule to harmonize the minimum margin level for security futures held in 
a futures account with the minimum margin level for security futures held in a securities 
portfolio margin account.

27



WILMERHALE

Intermediaries: Capital

— In July 2020, the Commission adopted final rules establishing capital requirements for 
swap dealers and major swap participants

— The final capital rules applicable to swap dealers 
1) outline the minimum capital requirements 
2) define how swap dealers must calculate their actual capital amount and 
3) establish other requirements (e.g., use of internal models, notice requirements, 

etc.)
— Minimum Capital Approaches
— Availability of substituted compliance

28



WILMERHALE

Intermediaries: CPO/CTA Disqualifications

— On June 4, 2020, the CFTC approved a new rule that will affect CPOs with a statutory 
disqualification under the CEA that claim an exemption from registration under CFTC 
Rule 4.13

— The new rule requires a person claiming an exemption from registration as a CPO 
under Regulation 4.13 to represent that, subject to certain exceptions, neither the 
claimant nor any of its principals has a CEA Section 8a(2) disqualification that would 
require disclosure if the claimant sought registration with the CFTC

— Exemptive relief
— Family offices
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Intermediaries: Amendments to Form CPO-PQR

— During 2020, the Commission revisited Form CPO-PQR, easing certain of the burdens 
or simplifying the requirements associated with that report

— Quarterly filing by all reportable CPOs, regardless of the amount of AUM
— Filing with NFA Form PQR instead of revised CFTC Form CPO-PQR
— Elimination of substituted compliance with Form CPO-PQR filing requirements via the 

CFTC's and the SEC’s Joint Form PF
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Reporting

— In September the CFTC amended its reporting requirements relating to swap data 
repositories, real-time reporting, and reporting of creation and continuation data

— Key aspects of the rule include:
• Replacing the rule’s previous set of data elements with data elements that are 

harmonized internationally
• Providing the means to ensure that the data reported to the SDR is accurate
• Establishing appropriate time delays for large, market-moving swaps 
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Cross-Border

— In September, CFTC adopted a new rule regarding the cross-border application of the 
swaps regulatory framework

— Key aspects of the final rule include: 
• Definition of “U.S. Person”
• Definition of “Significant Risk Subsidiary”
• Counting swaps toward the de minimis threshold
• Arranged, negotiated and executed trades
• Transaction-level requirements
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Security-Based Swap Rules

— Although security-based swaps are under the jurisdiction of the SEC and not the CFTC, 
futures and derivatives practitioners should be aware of the major development during 
2020 relating to these instruments. 

— The SEC’s security-based swap dealer (SBSD) rules have finally been issued, and a 
large amount of work will be required in order to comply. The rules represent the 
culmination of many years of work by the SEC implementing its Dodd-Frank mandate, 
and they begin the clock for participants that meet the definition of an SBSD or a major 
security-based swap participant to register with the SEC. 

— The SEC’s SBSD and major security-based swap participant registration compliance 
date is October 6, 2021. 
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Looking Ahead

— New leadership
— Enforcement Priorities
— Potential areas of focus for policymaking
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