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Webinar Guidelines
— Participants are in listen-only mode
— Submit questions via the Q&A feature
— Questions will be answered as time permits
— Offering 1.5 CLE credits in New York and 1.25 CLE credits in California*

*WilmerHale has been accredited by the New York State and California State Continuing Legal Education Boards as a provider of
continuing legal education. This program is being planned with the intention to offer CLE credit in California and non-transitional
CLE credit in New York. This program, therefore, is being planned with the intention to offer CLE credit for experienced New York
attorneys only. Attendees of this program may be able to claim England & Wales CPD for this program. WilmerHale is not an
accredited provider of Virginia CLE, but we will apply for Virginia CLE credit if requested. The type and amount of credit awarded
will be determined solely by the Virginia CLE Board. Attendees requesting CLE credit must attend the entire live program. CLE
credit is not available for those who watch on-demand webinar recordings.
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Agenda
Enforcement Developments
— Enforcement Priorities
— Enforcement Tools and Trends

Compliance Developments
— Division of Swap Dealer and Intermediary Oversight’s New Examination Program
— National Futures Association’s Risk-Based Program

Regulatory Developments
— Key Rulemaking Activities
— Position Limits Rule Proposal
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Enforcement Developments
Another active year in 2019:
— 69 enforcement actions
• Consistent with five year average of 67.5
— Over $1.3B penalties, disgorgement, and other monetary relief:
• 39% increase from 2018
• 4th highest total since the CFTC’s inception
— More coordination with law enforcement counterparts
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Enforcement Priorities
— Specialized task force units
— Market manipulation and spoofing
— Anti-fraud authority under CEA Section 6(c) and Rule 180.1
— Investigation integrity
— Whistleblower program
— Cooperation policy
— Enforcement action against a financial market infrastructure (DCO)
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Enforcement Priorities: Specialized Task Forces
— Spoofing and Manipulative Trading
— Virtual Currency
— Insider Trading and Protection of Confidential Information
— Bank Secrecy Act
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Enforcement Priorities: Manipulative Trading
Traditional elements under CEA Section 6(c) and 9(a)(2):
— Defendant possessed an ability to influence market price
— An artificial price existed
— Defendant caused the artificial price
— Defendant specifically intended to cause the artificial price

Mere intent to affect price is not sufficient. CFTC v. DRW Invs., LLC
(S.D.N.Y. Nov. 30, 2018)
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Enforcement Priorities: Spoofing
Establishing spoofing is significantly easier
under CEA Section 4c(a)(5)
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Enforcement Priorities: Coordinated Criminal Actions
— The CFTC’s partnership with DOJ has been effective, particularly around spoofing
activity.
— October/November 2019—Largest CFTC settlement ($64.7M) combined with DOJ
Deferred Prosecution Agreement.
— September 2019—DOJ RICO charges and CFTC manipulation/spoofing charges
brought against three former traders at multinational bank.
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Enforcement Priorities: CEA Section 6 and Rule 180.1
— CEA Section 6(c)(1) mirrors SEA Section 10(b) and prohibits use of “manipulative or
deceptive” devices
— Rule 180.1 adopts recklessness standard
— Recent victory—Section 6(c)(1) covers stand-alone fraud claims and does not require
fraud-based manipulation. CFTC v. Monex Credit Co., 931 F.3d 966 (9th Cir. 2019)
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Enforcement Developments: Investigation Integrity
— Firm fined $2M for false and misleading statements made by employee to staff
following supervisor’s instruction “just to answer the questions and not to go on and on
about it.”
— Firm fined $1M for failing to maintain three week’s audio recordings due to recording
error caused by malfunction during system upgrade.
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Enforcement Developments: Whistleblowing
— The CFTC’s Whistleblower Program grew significantly in 2019.
• In 2019, the Whistleblower Program issued five awards = $15.3 million.
• Prior to 2019, the Whistleblower program had issued a total of nine whistleblower
awards.
• Division estimates that approximately 30% to 40% of its open investigations involve a
whistleblower.
— The Staff appears very interested in listening to whistleblowers and seriously
investigating their concerns.
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Cooperation Factors in Sanction Recommendations
— Potential rewards for cooperation:
• Range from the reduced charges, lesser sanctions, or public declinations
• First public declination issued in 2018, crediting company that thoroughly cooperated
in investigation into a rogue employee
— Looking for extraordinary cooperation:
• Focused on what the company or individual voluntarily does, beyond legal
requirements
• Credit given where cooperation is sincere, robust, and indicative of willingness to
accept responsibility for misconduct
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Cooperation: Soc Gen Order
— Recent action against Société Générale highlights CFTC’s expectations of cooperators.
Firm received credit for:
• Self-Reporting:
• “[S]elf-identifing weaknesses in its counterparty onboarding procedures and potential swap data reporting failures. . .”
• “[D]isclosed to the Commission areas of significant concern with respect to its swap data reporting compliance.”

• Cooperation:
• “[After Division opened investigation,] continued to conduct its review and cooperated. . .”
• “[C]ooperation resulted in material assistance to the Division's investigation.”
• “[V]oluntarily and promptly provided information and updates to Division staff, categorized and detailed errors in its

reporting, and disclosed additional deficiencies. . .”
• “[C]onserved the time and resources of Division staff.”

• Remediation:
• “[E]ngaged in comprehensive remediation efforts and devoted substantial resources to those efforts. . .”
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Foreign Corrupt Practices Advisory
Advisory:
— Establishing that the CFTC would pursue CEA violations accomplished through foreign
corrupt practices
• Does not establish new authority or causes of action
• Applies to companies/individuals that are not required to register regarding behavior
involving foreign corrupt practices
— Extends self-reporting and cooperation policy for unregistered individuals or entities
that disclose violations involving foreign corrupt practices
• Need to: (1) self-report, (2) cooperate, and (3) remediate
• Provides a presumption (absent aggravating factors) that there would be no civil
monetary penalty for the self-reporter
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Foreign Corrupt Practices Advisory
Examples of behavior that the advisory is meant to address
(McDonald’s 3/6/19 ABA speech):
— Payment of bribes to secure business in connection with CEA activities (advising,
dealing)
— Foreign corrupt practices that manipulate benchmarks referenced by derivative
contracts
— Foreign corrupt practices resulting in false benchmark reporting affecting CEAgoverned markets

Does not expand CFTC’s oversight—limited to CEA:
— Cooperation with other regulators
— Bolster self-reporting / cooperation regimes
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New Enforcement Manual
Division of Enforcement for the first time made public its enforcement
manual, including:
— Initiation of an investigation
— Self-reporting, cooperation and remediation credit
— Cooperative enforcement
— Privilege assertions
— Wells and White Papers
— Closing an investigation
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Enforcement Developments: Risks for the Upcoming Year
These continued or emerging risks may impact investigation or
litigation strategies in CFTC cases:
— Continued CFTC and DOJ coordination, particularly in spoofing cases
— Aggressive response to perceived investigation integrity issues
— The CFTC’s expanded authority to pursue fraud cases under Rule 180.1
— Strong cooperation regime
— New focus on activities in foreign jurisdictions, particularly interactions with foreign
state-owned investment funds and foreign government officials
— The increase in whistleblower reports as the frequency and amount of awards
increases
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Division of Swap Dealer and Intermediary Oversight
(DSIO)’s New Examination Program
DSIO announced that it will be introducing a direct examination
program:
— Director Sterling stated that DSIO will work closely with the National Futures
Association (NFA) to conduct “targeted thematic reviews of select large swap dealers
and CPOs.”
• Joshua B. Sterling, Remarks by DSIO Director Joshua B. Sterling Before the
Alternative Investment Management Association (Oct. 30, 2019)
— DSIO plans to conduct onsite reviews in five business days, with certain requested
documents to be produced in advance.
— Director Sterling also acknowledged a “strengthening” of DSIO’s relationship with the
CFTC Enforcement Division: “Enforcement should reinforce [DSIO’s] oversight function
by holding registrants accountable, and [DSIO] should support Enforcement by flagging
potential problems that [DSIO] encounter[s].”
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NFA Risk Based Program
NFA’s emphasis in its examination of Swap Dealers is changing:
— NFA is switching to a risk-based examination program.
— NFA examinations of swap dealers generally will focus on compliance with CFTC
Regulations 23.600 and 23.410 concerning:
• Risk governance, risk management structure, risk monitoring, and annual testing of
the risk management program (RMP); and
• Market practice with respect to the CFTC’s fraud and manipulation prohibitions,
including a company’s communication of its policies prohibiting such conduct,
surveillance of electronic and voice communications, trade surveillance, and
adherence to mandatory vacation policies.
— Specific areas subject to examination include margin, segregation, recordkeeping,
swap documentation, special entities, disclosures, know your counterparty, and risk
management (including cybersecurity).
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Regulatory Developments: Chairman’s Agenda
Chairman Tarbert announced a renewed emphasis on process and
transparency at the Commission.
— Open Commission meetings increased dramatically in 2019.
• The Commission held seven open meetings in 2019, exceeding the number of open
meetings held in the prior four years, combined.
— The Commission will limit staff relief and the use of no-action, interpretive, and
exemptive relief.
• The Commission will rely on public processes of general applicability, such as formal
rulemaking.
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Regulatory Developments: Key Rulemaking Activities
The Commission engaged in significant rulemaking activities last
year:
— Prohibition on “post-trade name give-up” for swaps traded anonymously on a swap
execution facility (SEF) and intended to be cleared
— Position limits
— Swaps reporting
— Cross-border
— Capital
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Regulatory Developments: Position Limits Rule Proposal
— On January 30, 2020, the Commission proposed new speculative position limit rules for
certain physical commodity derivatives, as well as physically-settled and linked cashsettled futures, options on futures, and economically equivalent swaps for such
commodities. The proposal also amended position limits for most already-regulated
agricultural contracts.
— The comment period ends April 29, 2020.
— The proposal also:
• Puts forward a new, streamlined process for seeking bona fide hedge exemptions for
exchange- and federal-set position limits; and
• Eliminates duplicative reporting requirements for information the Commission already
receives from the exchanges.
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Proposed Reporting Rules: SDR Obligations
Data Validation Acceptance:
— Must notify the Reporting Counterparty (RCP), SEF, DCM, DCO or third-party service
providers (TSP) as to whether the swaps report satisfies its validation procedures as
soon as technologically practicable after receiving the swap data. (45.13(b)(1))

Verification of Swap Data Accuracy:
— Must verify the accuracy and completeness of swap data that it receives from SEFs,
DCMs, RCPs, and TSPs. (49.11(a))

Acceptance of Error Data:
— Must correct errors and omissions in SDR data once reported. (49.10(e))
• As soon as technologically practicable after receipt of corrected data.
• Must disseminate corrected SDR data to the public and the Commission as soon as
technologically practicable after receipt of data.
29

W ILMERHALE

Proposed Reporting Rules: RCP Obligations (& SD
Obligations)
— RCP:
• SDR Validation Procedures:
• Must satisfy the swap data validation procedures of the SDR. (43.3(d)(2), 45.13(a)(2))

• SDR Standards:
• Must use the facilities, methods, or data standards provided or required by the SDR.

(45.13(a)(3))

• Non-compliance:
• If the data does not meet the data validation procedures of the SDR, the RCP, SEF, DCM, or

DCO has not yet satisfied its obligation to report the required data. (45.13(b)(2))

— Swap Dealer Requirements – P&P:
• Must create policies and procedures that are reasonably designed to ensure that it complies

with all SDR requirements. (23.204(c))
• Policies and procedures must be reviewed annually. (23.204(c))
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Proposed Reporting Rules: RCP Obligations
Verification of swap data accuracy:
— A RCP must verify the accuracy and completeness of its reported data. (45.14(a))
— Must reconcile its internal books and records (45.14(a)(1))

Discrepancy:
— If the RCP finds no discrepancies, they must submit a verification of data accuracy indicating
that the swap data is complete and accurate. (45.14(a)(2))
— If the RCP finds any discrepancy, they must submit a notice of discrepancy. (45.14(a)(2))

Timing of submission:
— RCP must submit to the SDR either a verification of data accuracy, or a notice of discrepancy
(45.14(a)(2)):
• If they are a SD (or MSP) or DCO: 48 hours from the SDR providing the open swaps report. (45.14(a)(2))
• If not: 96 hours from the SDR providing the open swaps report. (45.14(a)(2))
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Proposed Reporting Rules: RCP Obligations (and Non-RCP)
– Errors and Omissions
RCP:
— Obligation:
• If any RCP, SEF, DCM becomes aware of any error or omission in swap transaction and pricing
data must submit corrected data. (43.3(a)(1))

— Timing:
• As soon as technologically practicable following discovery of the errors or omissions
• But no later than three business days following discovery. (43.3(a)(1)(i))

— Alternative:
• If the RCP, etc. is unable to correct the error or omission within that time frame, must immediately
inform DMO, including a remediation plan. (43.3(a)(1)(ii))

Non-RPC:
— Any non-RPC that becomes aware of any error or omission must notify the RPC as soon as
technologically practicable following discovery but no later than three business days. 43.3(a)(2))
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Proposed Cross-Border Rules: U.S. Person Definition
(23.23(a)(22))
A natural person resident in the United States;
A partnership, corporation, trust, investment vehicle, or other
legal person organized, incorporated, or established under the laws of
the United States or having its principal place of business in the
United States –
— Principal place of business means the location from which the officers, partners, or managers
of the legal person primarily direct, control, and coordinate the activities of the legal person.
— With respect to an externally managed investment vehicle, this location is the office from
which the manager of the vehicle primarily directs, controls, and coordinates the investment
activities of the vehicle;

An account (whether discretionary or non-discretionary) of a U.S. person; or
An estate of a decedent who was a resident of the United States at the time of
death.

33

W ILMERHALE

Proposed Cross-Border Rules: Definitions
Significant Risk Subsidiary means:
— Any non-U.S. significant subsidiary of an ultimate U.S. parent entity;
— Where the ultimate U.S. parent > $50 billion in global consolidated assets.
— Excluding non-U.S. subsidiaries that are:
• Subject to supervision and regulation by the Fed, etc.; or
• Subject to capital standards and oversight by a Basel-compliant foreign jurisdiction;
and subject to margin requirements in a jurisdiction that has been granted a
comparability determination. (23.23(a)(12))
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Proposed Cross-Border Rules: Definitions (continued)
Significant Subsidiary means a subsidiary (including its subsidiaries),
for which either:
— 3-y average of its equity capital ≥ 5% of the 3-y average of the ultimate U.S. parent’s
consolidated equity capital;
— 3-y average of its total revenue ≥ 10% of the 3-y average of the ultimate U.S. parent’s
total consolidated revenue; or
— 3-y average of its total assets ≥ 10% of the 3-y average of the ultimate U.S. parent’s
total consolidated assets. (23.23(a)(13))
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Proposed Cross-Border Rules: De Minimis Thresholds
U.S. persons, Significant Risk Subsidiaries, Guaranteed NUPs must count:
— All swaps connected with their dealing activity. (23.23(b)(1))

Other Non-U.S. Person (NUP) must count:
— All swaps with a U.S. Person. (23.23(b)(1))
• One exception: through a foreign branch of a registered swap dealer.
— Swaps with another NUP where the CP’s obligations are guaranteed by a U.S. person
except when:
• The CP is registered as a swap dealer; or
• The guarantor is a non-financial entity. (23.23(b)(2))
— Exception – NUPs (aside from SRS and Guaranteed NUPs) do not have to count:
• Swaps traded anonymously on DCM, SEF, exempt SEF, FBOT; & cleared on DCO or
exempt DCO. (23.23(d))
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Proposed Cross-Border Rules: Entity & Transaction Level
Requirements
Group A Requirements: Internal Business Conduct Standards
— 3.3 (CCO), 23.201 (Required records), 23.203 (Records; retention and inspection),
23.600 (Risk management), 23.601 (Monitoring of position limits), 23.602 (Diligent
supervision), 23.603 (Business continuity and disaster recovery), 23.605 (Conflicts of
interest), 23.606 (Availability for disclosure and inspection), 23.607 (Antitrust), and
23.609 (Clearing member risk management). (23.23(a)(5))

Group B Requirements: Records & Documentation
— 23.202 (Daily trading records) and 23.501-504 (Swap documentation). (23.23(a)(6))
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Proposed Cross-Border Rules: Entity & Transaction Level
Requirements (continued)
Group C Requirements: External Business Conduct Standards
— 23.400-402, 23.410 (Prohibition on fraud), 23.430 (Verification of counterparty
eligibility), 23.432 (Clearing disclosures), 23.433 (Communications – fair dealing),
23.434 (Recommendation to counterparties – institutional suitability), 23.440 (Advisors
to special entities), 23.450 (Counterparties to special entities), and 23.451 (Political
contributions). (23.23(a)(7))
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Proposed Cross-Border Rules: Exceptions for U.S. Swap
Entities Using Foreign-Based Swaps
U.S. Non-FB: CFTC requirements apply for Groups B & C, no exception.
U.S. FB:
— Group B: Applies, but exception from certain Group B requirements for anonymous*
trades.
• Sub com available to U.S. FB, Guaranteed, SRS, and other NUP.
• Exception for Group B for other NUP.
— Group C: Applies only with U.S. non-FB and Non-U.S. U.S. Branch, and exception for
anonymous* trades. (194-195)

* Entered on a DCM, SEF, or exempt SEF; cleared on a DCO or exempt DCO; and anonymously traded.*
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Proposed Cross-Border Rules: Exceptions for Non-U.S.
Swap Entities Using Foreign-Based Swaps
U.S. Branch: CFTC requirements apply for Groups B & C, no exception
Guaranteed / SRS:
— Group B: Applies, but exception from certain Group B for anonymous* trades.
• Sub com available to U.S. FB, Guaranteed, SRS, and Other NUP.

— Group C: Applies only with U.S. non-FB and Non-U.S. U.S. Branch, and exception for
anonymous* trades.

Other NUP:
— Group B: Applies, but exception from certain Group B for anonymous* trades.
• Sub com available to U.S. FB, Guaranteed, and SRS.
• For other NUP, CFTC requirements do not apply.

— Group C: Applies only with U.S. non-FB and Non-U.S. U.S. Branch, and exception for
anonymous* trades. (196)
* Entered on a DCM, SEF, or exempt SEF; cleared on a DCO or exempt DCO; and anonymously traded.*
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Proposed Cross-Border Rules: Substituted Compliance for
Non-US Dealers (“Swap Entities”)
Group A: A non-U.S. swap entity may satisfy any applicable group A
requirement through substituted compliance (in a jurisdiction for which the
Commission has issued a comparability determination). (23.23(f))
Group B: For foreign-based swaps, a non-U.S. swap entity or foreign
branch of a U.S. swap entity may satisfy any applicable group B
requirement for a swap with a foreign counterparty through substituted
compliance (in a jurisdiction for which the Commission has issued a
comparability determination). (23.23(f))
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Proposed Capital Rules: Comparing the Three Approaches
(23.100, 23.101)
Approach

Bank-Based

Net Liquid Asset

Tangible Net Worth

Type of Equity

Tier 1 Equity

Net Discounted Assets

Equity

Flat

$20M

$20M*

$20M

Margin

8% of margin

8% of risk margin

8% of margin

RFA

RFA

RFA

RFA

Other

8% of RWA

—

—

Liquidity Requirement?

Yes

Yes

No

Funding Requirement?

Yes

Yes

No
42
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Proposed Capital Rules: Different Entities Have Different
Choices (23.100, 23.101)
Entity

Choices

Bank

CFTC rules do not apply; Bank

Non-U.S. SD

Comparability determination

FCM

No choice; NLA for FCMs

SEC Broker Dealer

Bank or NLA

Bank affiliate

Bank or NLA

Non-Bank Financial Entity

Bank or NLA

SD Affiliate of a Commercial Entity

Bank or NLA

Commercial Entity with De Minimis Dealing (15%
Revenue Test; and 15% Asset Test)

Bank, NLA or TNW
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Regulatory Developments: Looking Ahead
The Commission is likely to spend a significant amount of time on:
— The switch from LIBOR to the Secured Overnight Financing Rate (SOFR)
— Cross-border issues
— Reauthorization
• The CFTC Reauthorization Act of 2019 was introduced last year, H.R. 4895, and was
approved in the House Agriculture Committee, with amendments.
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Counsel
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