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Transparency under REMIT 
and EU competition law

  

Section 1

3

1 OJ L326/1, 8 December 2011.

2 With thanks to Roberto Grasso for his assistance.

3 Case 56/65, Socété Technique Miniere [1966] ECR 235; Case 

C-238/05, Asnef Equifax [2006] ECR I -11125; Case C-67/13 P, Cartes 

Bancaires, Judgment of 14 September 2014, ECLI:EU:C:2014:2204.

4 Joined Cases C-359/95 P and C-379/95 P, Commission and France v 

Ladbroke Racing [1997] ECR I-6265, paras 33-34.

Section 2

Section 3

1. What is the REMIT?

market manipulation

6

5 Comments of the Bundeskartellamt regarding the Draft Guidelines 

on Fundamental Electricity Data Transparency, 16 September, 2011, 

p.2 “...it is crucial that secret competition (“Geheimwettbewerb”) is pro-

tected.” (These comments were available at the following site but, 

at the time of writing, appear to have been removed:  http://ec.eu-

ropa.eu/energy/gas_electricity/consultations/20110916_electrici-

ty_en.htm.).

6 Art.5 and Art. 2(2) REMIT.

7 If the relevant trades concern financial instruments on regulated 
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insider trading

inside information, the 

9

 

 

 

 

 

 

EU 

Cross-Border Regulations on Electricity and Gas Regu-

lations 714 and 715/2009

markets, other legislation reflecting similar principles may apply, 

e.g. The Market Abuse Directive, Regulation 2003/6/EC, OJ L96/16, 12 

April 2003.

8 Art.3 REMIT.

9 Art.4 REMIT.

10 Art. 4 second sentence and Art. 2(1)(b) REMIT.

11 Art. 2 (1) (a) and (c) REMIT.

12 Art. 2 (1)(d) REMIT.

13 OJ L211, 14 August 2009, pp.15 and 36 respectively.

14 Art. 4 (4) REMIT.

15 See WilmerHale Alert, “REMIT – Implementing Measures Clarify-

ing Data Reporting Obligations”,  4 February, 2015, John Ratliff, 

Roberto Grasso, available at: https://connect.wilmerhale.com/

pages/,DanaInfo=www.wilmerhale.com,SSL+publicationsand-

newsdetail.aspx?NewsPubId=17179876224.

16 See for the United Kingdom FSA/FCA, e.g. http://www.fsa.gov.uk/

static/pubs/final/barclays-jun12.pdf; http://www.fca.org.uk/news/

lloyds-banking-group-fined-105m-libor-benchmark-failings ; and 

for the EC, see e.g. http://europa.eu/rapid/press-release_IP-13-
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2.1 The main issue

 

1208_en.htm.

17 See Ladbroke Racing, cited above fn 4 and Case 280/08 P, Deutsche 

Telekom, Judgment of 14 October 2010, [2010] ECR I-9555 at paras 

80-82 and 90.

18 See e.g. Reyners Fontana, De Luca and Morillas, EC competition 

Policy Newsletter, Vol. 1, 2005 at p.65, available at http://ec.europa.

eu/competition/publications/cpn/2005_1_65.pdf.

19 Art. 1.2 REMIT.

20 Art. 2(1) REMIT.

EC Horizontal Guidelines  

2.2  Competition authority concerns

-

ogy Guidelines on Fundamental Electricity Data Trans-

parency   

Cross-border (Electricity) 

21 Recital (12) REMIT.

22 EC Guidelines on the applicability of Art. 101 TFEU to Horizontal 

Co-operation Agreements, OJ C11/1, 14 January 2011, para. 63 (“EC 

Horizontal Guidelines”).

23 EC Horizontal Guidelines, para. 63.

24 EC Horizontal Guidelines, para. 93.

25 The Draft Fundamental Guidelines from 8 September 2010, are 

available at http://www.ceer.eu/portal/page/portal/EER_HOME/

EER_CONSULT/CLOSED%20PUBLIC%20CONSULTATIONS/ELECTRIC-

ITY.
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Regulation

ex ante and ex post planned 

  

Bundeskartellamt

26 Cited above fn 13.

27 Draft Fundamental Guidelines, p. 4.

28 Draft Fundamental Guidelines, pp. 7-8.

29 See the Responses by the French, German, Danish and Italian 

competition authorities in the Consultation on Draft Guidelines on 

Fundamental Electricity Data Transparency.  As noted above these 

were available at http://ec.europa.eu/energy/gas_electricity/con-

sultations/20110916_electricity_en.htm.

Bundeskar-

tellamt

aggregated

Italian Competition Authority

aggregation

French Competition Authority

and there is a need to balance and reconcile these 

EC Horizontal Guidelines

30 See the comments of the Bundeskartellamt, cited above fn 5, at p.2. 

31 Ibid, p.3.

32 EC Horizontal Guidelines, para 86.
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be to take 

a cautious view in any grey area

.

the Cross-border Regulation

33  

Compliance with REMIT as an EU competition law 

defence

required

a discretion

case, Deutsche Telekom

  

AstraZeneca,

allowed

36  

33 See, R. Feltkamp and C. Musialski, “Integrity and Transparency in the 

EU Wholesale electricity Market – New rules for a better functioning 

market?”, OGEL (Journal of Global Energy Law & Regulation),Vol. 5 

(2013), p. 56 available at www.ogel.org.

34 See the case-law cited above at fns 4 and 17.

35 Case 280/08 P, Deutsche Telekom, [2010] ECR I-9555, para. 90.

36 Case C-457/10 P, AstraZeneca, Judgment of 6 December 2012, 

ECLI:EU:C:2012:770, para 132.

Telef nica,

39

, 

37 Case T-336/07, Telefónica, Judgment of 29 March 2012, 

ECLI:EU:T:2012:172, paras 292-293.

38 Ibid, para. 300.

39 See above fn 19.

40 See above Art.4(4) REMIT.

 

 

 

 

not be a basis for 

and, if there are to be 
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2.3  Transparency disclosures “in context”

Société 

Technique Minière41

41 Cited above, fn 3, see paras 249-250.

Asnef Equifax42, 

by their 

nature

recent and topical Cartes Bancaires43

42 Cited above, fn 3, see paras 46-49, 54-62 and 67-72.

43 Cited above, fn 3, see paras 59-87.
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2.4  Accepted Market Practices

Market Abuse Directive

  

 

 

 

 

44 Arts.2(2)(a)(ii) and 2.(3)(a)(ii) REMIT.

45 Cited above, fn 7.

46 See, http://www.acer.europa.eu/remit/Documents/REMIT%20

ACER%20Guidance%203rd%20Edition_FINAL.pdf.

47 ACER Guidance, pp. 57-58.

 

3. Broader transparency issues

48 ACER Guidance, pp. 58-59.

49 See, e.g. the very useful paper by Adeline Lassource, “The European 

Energy Market Transparency Report”, 2013 Edition, available at: http://

fsr.eui.eu/Publications/RESEARCHREPORT/Energy/2013/ETARe-

port2013.aspx .
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