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Summary

In the wake of the broad new enforcement
authority provided to the Commodity Futures
Trading Commission (“CFTC” or “Commis-
sion”) in the Dodd-Frank Reform and Con-
sumer Protection Act (“Dodd-Frank”), and
severe constraints on agency enforcement re-
sources, the Director of the CFTC’s Division
of Enforcement (“Division”) recently stated
that the Division intends to increasingly rely
on the CFTC’s administrative enforcement
process, as opposed to filing a complaint in
federal court, to prosecute violations of the
Commodity Exchange Act (“CEA”).! The
Division Director explained that the “over-
whelming reason for this change is [the agen-
cy’s lack of] resources,”? including its “band-
width for discovery-intense litigation,”* but
added that the administrative process would
also allow the Commission to develop its ex-
pertise and the case law with respect to the
new statute and regulations.*

The resurrection of the CFTC’s admin-
istrative enforcement process would de-
part from the CFTC’s recent approach to
contested enforcement cases. For more
than a decade the Division has filed con-

tested cases exclusively in federal court—
the last contested enforcement case filed
before a CFTC administrative law judge
(“ALJ”) was in 2001, when the Commis-
sion charged Anthony ]. DiPlacido with
manipulation and attempted manipulation
of electricity futures contracts on five occa-
sions in 1998.° Although the Division has
never publicly explained its rationale for
avoiding the administrative process during
this period, it is generally believed that the
Division’s track record in its administrative
forum as well as the higher profile of cases
filed in federal court were key factors.®
Similar statements by Securities and Ex-
change Commission (“SEC”) officials sig-
naling the SEC’s intent to rely more on the
administrative enforcement process have
provoked criticism that administrative pro-
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ceedings are inherently unfair due to the absence
of the procedural rights that defendants have in
federal court, and that an agency cannot both be
a prosecutor and an unbiased judge based on the
same underlying facts. “These in-house proceed-
ings, which provide far less discovery than does
litigation in federal courts and do not operate un-
der the traditional rules of evidence, provide an
undeniable ‘insider’ advantage to the SEC,” two
critics wrote in a recent op-ed in the The Wash-
ington Post.” Noting the SEC’s favorable track
record in its recent administrative proceedings,
U.S. District Court Judge Jed Rakoff cautioned
that the SEC’s administrative process is “unlikely
... to lead to as balanced, careful, and impartial
interpretations as would result from having those
cases brought in federal court.”®

Concerns regarding the fairness of the agency
administrative enforcement process are not new.
Shortly after the Commission was first established,
former CFTC Chairman William T. Bagley wrote:

An inherent and pervasive “undue pro-
cess” exists at the CFTC and all compara-
ble agencies when the Commission itself is
a rule maker, policeman, grand jury, pros-
ecutor, judge and jury with de novo powers
in the same case at virtually the same time.
The agency has “heard” your case at least
three and perhaps more times before you
have a hearing. The minds of men are sim-
ply not supple enough to judge a defen-
dant’s culpability fairly when vindication
of the Commission’s own prosecution and
reputation are also at stake in an adver-
sarial proceeding.’

This article first describes the Commission’s
administrative process for contested enforcement
cases, including noting where the Commission’s
procedures are similar to or differ from those avail-
able in a federal court proceeding. This article then
traces the CFTC’s use (and disuse) of the adminis-
trative enforcement process, from the time when
the administrative process was the exclusive means
available to the agency for prosecuting violations
of the CEA, through the current period when the
agency has forsaken the use of this process in con-
tested enforcement proceedings. The agency’s prior
experience with the administrative process indi-
cates that despite the absence of discovery in agen-
cy proceedings, these proceedings can take years
to resolve, particularly in cases involving complex
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factual and legal issues, such as cases involving al-
legations of manipulation. Moreover, rather than
exhibiting any “home-court” advantage for the
Division, the Commission’s decisions in these com-
plex cases often failed to develop the law or make
findings in accordance with the positions taken by
the Division.

Finally, the article examines the extent to which
defendants in CFTC administrative proceedings
may be able to challenge the fairness of administra-
tive proceedings as well as the agency’s ability to use
such proceedings to develop the law as the agency
desires.'” Although the courts have traditionally af-
forded deference to administrative agency determi-
nations in adjudicatory proceedings on questions
within the agency’s area of expertise, a number of
judges have recently questioned the wisdom of this
doctrine, particularly as it applies to administra-
tive legal interpretations made in enforcement ac-
tions. The more aggressively the CFTC attempts
to use the administrative enforcement process to
interpret and apply its new statutory authorities,
the more likely that this traditional doctrine will
be re-examined.

The Administrative Enforcement
Process

The CFTC’s administrative enforcement author-
ity is statutorily based in Section 6(c) of the CEA.
If the Commission has “reason to believe that any
person (other than a registered entity) is violating
or has violated [the CEA], or any rule, regulation or
order” promulgated thereunder, Section 6(c)(4) au-
thorizes the Commission to serve a complaint upon
that person, which “shall ... contain a description of
the charges against the person ... [and] ... a notice
of hearing that specifies the date and location of the
hearing regarding the complaint.”"" Section 6(c)(4)
(C) authorizes the Commission to hold the hearing
itself or to designate an ALJ to conduct the hearing.
Section 6(c)(10) also authorizes the Commission to
impose sanctions for violations. Based on the evi-
dence received during the hearing, the Commission
may prohibit a person from trading on a registered
entity, suspend or revoke the registration of any per-
son, or assess civil penalties for the violations, up to
the maximum amounts specified in the statute.’> A
person subject to any such sanctions imposed by the
Commission may seek judicial review of the Com-
mission’s determinations in the U.S. Court of Ap-
peals.

The Commission’s Rules of Practice for conduct-
ing adjudicatory hearings in enforcement actions are
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set forth in Part 10 of the Commission’s regulations.
In accordance with CEA Section 6(c)(4)(B), an ad-
judicatory proceeding is commenced when the Divi-
sion files a complaint and notice of hearing with the
CFTC’s Office of Proceedings.!* The complaint must
state the Commission’s legal authority and jurisdic-
tion to conduct the hearing, and the alleged viola-
tions of law and the facts upon which the alleged
violations are based with sufficient specificity so as
to “permit a specific response to each allegation.”'*

Following the service of the complaint and notice
of a hearing, the respondent must file an answer as
to whether the respondent admits, denies, or does
not have and is unable to obtain sufficient informa-
tion to admit or deny each allegation.' The answer
must include a statement of facts supporting each
affirmative defense.'® The failure to file an answer
within 20 days may result in a default judgment
against the respondent.!”

Upon the filing of a complaint the Commission’s
Office of Proceedings will assign an AL]J to conduct
a hearing. Until 2012, the Commission employed
two full-time ALJs to conduct its adjudicatory hear-
ings, which generally consisted of both enforcement
cases and certain reparations cases involving claims
for amounts greater than $30,000.'® In 2012, how-
ever, due to the declining adjudicatory caseload, the
Commission eliminated its two full-time AL]Js and
determined it would use “borrowed, detailed or
retired ALJs as needed to manage the proceedings
formerly handled by the permanent ALJs.”"

The ALJ is responsible for the conduct of the pro-
ceeding. The AL] may administer oaths and affirma-
tions, issue subpoenas, receive relevant evidence and
make evidentiary rulings, examine witnesses, hold
pre-hearing conferences, and rule on all motions.
AL]Js are independent from the Division — they may
not be responsible to or under the supervision of any
person performing an investigatory or prosecutorial
function.?' Similarly, an AL] may not be advised by
any person performing an investigatory or prosecu-
torial function with respect to the same or a factual-
ly related proceeding, except as witness or counsel.??

Ex parte communications are prohibited during
an adjudicatory hearing.”®> An ex parte communi-
cation is defined as an oral or written communica-
tion not on the public record with respect to which
reasonable prior notice to all parties is not given. A
party or other person that may be adversely affected
by a proceeding may not make an ex parte commu-
nication that is relevant to the merits of the proceed-
ing to any Commissioner, AL]J, or other Commis-
sion employee involved in the decisional process.**
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An AL]J may hold one or more pre-hearing confer-
ences to determine the extent to which issues can be
clarified, certain facts may be admitted or stipulated,
documents authenticated, the number of witnesses
limited, evidentiary objections considered, testimo-
ny filed, and the conduct of the hearing expedited.?
The ALJ also determines whether any other persons
should be permitted to intervene in or be heard dur-
ing the proceeding.?

Pre-hearing discovery under the Commission’s ad-
ministrative process is more limited than in federal
court under the Federal Rules of Civil Procedure
(“Federal Rules”). Generally, although the Commis-
sion’s rules provide for each party to disclose to the
other party or parties certain information regard-
ing the legal theories and factual information upon
which it intends to rely, respondents do not have a
right to submit interrogatories or take the deposi-
tions of witnesses or potential witnesses, except in
limited circumstances. Unlike a trial in federal court,
where a party may have the opportunity to take the
deposition of a witness prior to trial, the CFTC’s ad-
judicatory hearing may be the first—and only—op-
portunity for the respondent to examine a witness
and the basis for the witness’s testimony.

The Commission’s Rules of Practice require the
parties to file a prehearing memorandum that dis-
closes basic information about the case they intend
to present. The prehearing memorandum must set
forth an outline of the party’s case or defense; the
legal theories upon which the party will rely; the
identity and geographic location of each witness
other than an expert witness, along with a brief sum-
mary of the witness’s expected testimony; and a list
of documents that the party intends to introduce at
the hearing, along with any copies thereof which the
other parties do not already have and to which they
do not have reasonably ready access.”” With respect
to expert witnesses that a party intends to call, the
party must identify each such witness and his or her
qualifications, provide a list of any publications au-
thored by the witness within the preceding ten years,
a list of all cases in which the witness has testified as
an expert within the preceding four years, a “com-
plete statement of all opinions to be expressed by the
witness and the basis or reasons for those opinions,”
and a list of documents, data, or other written mate-
rial considered by the witness in forming his or her
opinion.”®

The Division also must disclose certain infor-
mation to the respondents prior to the hearing.
The Division must make available and permit the
respondents to make copies of all documents that
were produced pursuant to subpoenas issued by the
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Division or otherwise obtained by the Division from
persons outside the Commission; the subpoenas or
other written requests for such documents; and all
transcripts, investigative testimony and all exhibits
to those transcripts.?? There are several exceptions
to these disclosure requirements. The Division may
withhold documents that would disclose the identi-
ty of a confidential source, confidential investigatory
techniques or procedures. The Division may also
withhold information that would disclose the mar-
ket positions, business transactions, trade secrets, or
names of customers of any persons other than the
respondents, unless such information is relevant to
the resolution of the proceeding.’ Information that
is privileged from disclosure under other provisions
of law also may be withheld.?!

All parties have specific disclosure obligations
with respect to witness statements.”> Each party
must make available to the other party any state-
ment in its possession of any person whom the
party expects to call that relates to the anticipated
testimony. This obligation covers transcripts of in-
vestigative interviews, depositions, trial or other
testimony given by the witness, written statements
signed by the witness, and substantially verbatim
notes of interviews with the witness. The Division
must produce witness statements prior to the sched-
uled hearing date, at a time designated by the AL]J.
The respondent must produce its witness statements
at the close of the Division’s case at the hearing.

The AL]J, upon motion by any party, or upon
his or her own initiative, may direct each party to
serve upon the other parties a list of documents that
they intend to introduce at the hearing. The AL]J
may also then direct that each other party file and
serve a response disclosing any objections to the au-
thenticity or admissibility of such documents, along
with the legal and factual grounds for such objec-
tions. After affording each party an opportunity to
file briefs as to the authenticity or admissibility of
the documents, the AL] may rule as to whether the
documents that are objected to shall be admitted.?

In contrast to the Federal Rules, which generally
permit oral depositions or written interrogatories of
any person, including parties, the CFTC’s Rules of
Practice permit depositions or interrogatories only
when a prospective witness will be unable to attend
or testify at a hearing due to “age, illness, infirmity,
imprisonment or on the basis that he is or will be
outside of the United States at the time of the hear-
ing”, the testimony is material, and “it is necessary
to take his deposition in the interests of justice.”?*
A party seeking to take the deposition of a witness
must apply in writing to the AL] for an order to take
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the deposition.*® A deposition may then be used at
the hearing, provided that the witness is unable to
testify at the hearing, the testimony was taken under
oath, and the other parties had a reasonable oppor-
tunity to cross-examine the witness at the time the
statement was made.>

Rule 10.68 authorizes any party to apply to the
AL]J for the issuance of a subpoena requiring a per-
son to testify at the hearing, or to produce “specified
documentary or tangible evidence (subpoena duces
tecum) at any designated time or place.”?” Another
party may move to quash or limit the production, or
for a protective order to limit the use or disclosure
of such information. The AL] may deny the applica-
tion, or impose conditions upon the required pro-
duction, if he or she considers the request “unrea-
sonable, oppressive, excessive in scope, or unduly
burdensome,” or may issue a protective order upon
a showing of good cause.*

Although the ALJ may issue a subpoena to
compel the attendance of a witness or the produc-
tion of documents, the Commission does not have
independent authority to impose sanctions for re-
fusal to obey an administrative subpoena. Rather,
the Commission may apply to federal court to
order such person to appear before the ALJ or
the Commission to provide testimony or produce
documents, and the failure to obey such order of
the court may lead to sanctions for contempt.*

Similar to the Federal Rules, however, the pro-
cedures for taking an oral deposition of a witness
are the same as if the witness were testifying at
the hearing. The witness is subject to both direct
and cross-examination and the testimony shall be
recorded verbatim. Objections to testimony, evi-
dence or the conduct of the parties may be raised
for a later ruling by the AL]J, and, if the parties
agree, objections to matters testified to in the depo-
sition may also be made at the hearing, even if the
objection was not raised during the deposition.*’

In order to narrow the issues to be determined at
the hearing, prior to the hearing either party may
request another party for “admission of the truth
of any facts relevant to the pending proceeding.” If
the other party objects, “the reasons therefor shall
be stated.”*!

With respect to the conduct of the hearing, the
Rules of Practice provide that “Every party is en-
titled to due notice of hearings, the right to be rep-
resented by counsel, and the right to cross-examine
witnesses, present oral and documentary evidence,
submit rebuttal evidence, raise objections, make ar-
guments and move for appropriate relief.”** The AL]J
may ensure that the evidence presented is relevant
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to the proceeding, and may limit cross-examination
to the subject matter of the direct examination and
matters affecting the credibility of the witness.* Al-
though Commission Rule 10.66(c) provides the AL]J
with discretion to permit cross-examination as to
any matter that is relevant to the issues in the pro-
ceeding, without regard to the scope of direct exam-
ination,* the Commission has indicated this should
be the exception rather than the rule. In upholding
AL]J rulings limiting the scope of cross-examination,
the Commission has approvingly referenced Fed-
eral Rule of Evidence 611(b), stating that “[c]ross-
examination should be limited to the subject matter
of the direct examination and matters affecting the
credibility of the witness.”*

Commission Rule 10.67 provides a broad stan-
dard for the admissibility of evidence: “Relevant,
material, and reliable evidence shall be admitted.
Irrelevant, immaterial, unreliable and unduly rep-
etitious evidence shall be excluded.” A party that
objects to the introduction of evidence must “timely
and briefly” state the grounds for the objection.
Although the Commission is not bound to follow
the Federal Rules of Evidence in its adjudicatory
hearings, it nonetheless looks to the Federal Rules
of Evidence as “guidance and support” in determin-
ing whether certain evidence is admissible.*” Thus,
for example, the Commission has followed Federal
Rule of Evidence 701 with respect to the admissi-
bility of the opinion of a lay witness,* and Federal
Rule of Evidence 702 with respect to the testimony
of an expert witnesses.*” The Commission also has
adopted the “Brady rule,” which imposes a duty
upon the Division to provide to the respondent “all
material of which it aware that is arguably exculpa-
tory as to either guilt or punishment.”s°

Interlocutory review by the Commission of an
ALJ’s ruling is available only in “extraordinary cir-
cumstances.”*! Circumstances in which the Com-
mission, in its discretion, may grant interlocutory
review include appeals from an adverse ruling on a
motion to disqualify an AL]J, appeals from rulings
suspending an attorney or denying intervention or
limited participation, and appeals from rulings re-
quiring the appearance of a Commission or other
government agency employee or the production of
Commission records.”> The Commission may also
consider interlocutory review where the ALJ certi-
fies to the Commission that the ruling sought to be
appealed involves a controlling question of law or
policy, immediate appeal may materially advance
the ultimate resolution of the issues, and subsequent
reversal of the ruling would cause unnecessary delay
or expense to the parties.”
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Following the conclusion of the hearing, the
parties may file proposed findings of fact and con-
clusions of law, as well as supporting briefs. Oral
argument also may be held at the discretion of the
AL]J. After the parties have filed their proposed
findings of fact, conclusions of law, and support-
ing briefs, the ALJ will issue his or her initial de-
cision, which is to be based on the record of the
proceeding.>*

In order to prevail, the Division must demonstrate
that the charges “are supported by the weight of the
evidence.”> The “weight of the evidence” standard
is equated with the “preponderance of the evi-
dence” standard - i.e., a finding of liability must be
supported by the preponderance of the evidence.*

Any party may appeal an ALJ decision, dismissal,
or other final disposition to the Commission.”” The
Commission also may determine to review an initial
decision on its own initiative.’® The Commission or-
dinarily will consider the whole record on review,
but may limit the issues to those presented in the
briefs for appeal.’” In reviewing a matter on appeal,
the Commission will determine sanctions de novo
rather than defer to the assessment of the ALJ.®° The
Commission also may choose to grant a motion to
hold oral argument.®' If neither party appeals the
initial decision or order and the Commission does
not undertake review on its own initiative or stay
the decision, then the decision becomes final 30 days
after it is issued.® If the proceeding results in an or-
der for the imposition of a civil penalty, the suspen-
sion of trading privileges, or the suspension or revo-
cation of a registration, a person may seek judicial
review of the order in the U.S. Court of Appeals.®®

CFTC Use of the Administrative
Process

From the passage of the Commodity Exchange
Act in 1936 to the passage of the Commodity Fu-
tures Trading Commission Act in 1974 (“1974
Act”), which replaced the Commodity Exchange
Authority within the Department of Agriculture
with the independent, five-member Commission to
administer and enforce the CEA, the administrative
process was the only avenue for the agency to bring
civil actions for violations of the CEA. During this
period, the suspension or revocation of a person’s
trading privileges on a designated contract market
was the sole sanction available to the agency for civ-
il violations of the CEA by non-exchange personnel.

The 1974 Act authorized the Commission to im-
pose civil penalties for violations of the CEA through
its administrative proceedings and to bring actions
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in federal court to enjoin violations.** The 1974 Act,
however, did not provide the federal courts with au-
thority to impose civil penalties for past violations.
That authority remained solely with the Commis-
sion until 1992, when Congress amended the CEA
to authorize the Commission to seek and for the
courts to impose “upon a proper showing,” in ac-
tions brought by the Commission under Section 6¢
for injunctive relief, civil penalties for violations of
the CEA.% Thus, only within the past twenty years
has the Division had the ability to choose which fo-
rum—administrative or judicial—in which to pur-
sue civil penalties for violations of the CEA.

Initially, therefore, the law of manipulation was
developed through judicial review of administra-
tive cases involving suspensions of trading privi-
leges. In these early judicial cases, such as General
Foods Corp. v. Brannan,®® Great Western Food
Distributors, Inc. v. Brannan,” Volkart Bros.,
Inc. v. Freeman,®® and Cargill, Inc. v. Hardin,*”
the courts interpreted the CEA de novo — with-
out according the agency’s position any particular
deference.

These judicial decisions did not always reach the
result or produce the legal standard for manipula-
tion sought by the agency. For example, in General
Foods Corp. v. Brannan, the court held, contrary
to the agency’s position, that the respondents’ large
purchases of rye for the purpose of stabilizing the
market did not constitute an unlawful attempt to
manipulate or corner the market. The court stated
that “the common criteria usual in manipulation or
corner cases are deceit, trickery through the spread-
ing of false rumors, concealment of position, the
violation of express anti-manipulation controls, or
other forms of fraud. None of these elements are
claimed or shown to exist in the instant situation.””
In Volkart, the Fifth Circuit held that a trader’s
exploitation of a natural squeeze or corner would
not constitute manipulation: “In brief, before the
order punishing the petitioners can be sustained,
it must appear not only that they profited from a
squeeze, but that they intentionally brought about
the squeeze by planned action.””!

After the agency sought unsuccessfully to have
the Volkart ruling overturned through legislation, it
turned to the administrative process to reconcile the
conflicting judicial precedents and set forth its view
of the appropriate standard.” In 1977, in In re Ho-
henberg Bros., the Commission established the two
elements of attempted manipulation: “An attempt-
ed manipulation requires only an intent to affect the
market price of the commodity and some overt act
in furtherance of that intent.””* The Commission
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also held that a dominant or controlling position in
the market is not a prerequisite for manipulation or
attempted manipulation, nor is a profit motive.”

Several years later, in 1982, in In the Matter of
Indiana Farm Bureau Coop. Ass’n, the Commission
elaborated on the element of intent necessary to sup-
port a finding of manipulation. “It must be proven,”
the Commission wrote, “that the accused acted (or
failed) to act with the purpose or conscious object
of causing or effecting a price or price trend in the
market that did not reflect the legitimate forces of
supply and demand influencing futures prices in the
particular market at the time of the alleged manipu-
lative activity.”” The Commission approvingly cited
the holdings in both General Foods and Volkart,
stating that it is permissible for traders to seek the
best price, even in a congested market, “as long as
their trading activity does not have as its purpose
the creation of “artificial’ or ‘distorted’ prices.” The
Commission thus held that where a squeeze arises
from natural conditions, and is not intentionally
created by a long, “manipulative intent may not be
inferred where a long does not exacerbate the con-
gestion itself.””®

In 1987, in In the Matter of Cox, the Commission
reviewed both the judicial and administrative prec-
edents and set forth the four-part test that has be-
come the standard for finding manipulation under
CEA Section 9(a)(2): (1) that the accused had the
ability to influence market prices; (2) that they spe-
cifically intended to do so; (3) that artificial prices
existed; and (4) that the accused caused the artifi-
cial prices.”” The four-part test has been viewed by
many as creating an insurmountable hurdle for the
Division of Enforcement in proving a manipulation
case, largely due to the difficulty in demonstrating
the existence of artificial prices and causality.”® As
a result of these concerns regarding the four-part
test, in the Dodd-Frank Act Congress amended
CEA Section 6(c) to also prohibit the use of “any
manipulative or deceptive device or contrivance,”
based on similar language in Section 10(b) of the
Securities and Exchange Act of 1934. Although
the Commission’s new anti-manipulation author-
ity has yet to be tested, either in federal court or
before the agency, it is widely believed that, based
on the precedents interpreting similar language in
the securities laws, it will be easier for the Division
to meet its burden of proof under the SEC-based
standard than under the precedents governing CEA
Section 9(a)(2).

The last contested case that the Division brought
before an administrative judge was In the Matter
of Anthony ]. DiPlacido, which was filed in 2001,



March 2015 ® Volume 35 ® Issue 2

and concerned manipulative conduct occurring in
1998. Since the early 2000s, the Commission has
filed all of its contested enforcement cases in federal
court. Because these cases are filed in federal court
under Section 6¢ of the CEA, they have sought both
injunctive and other equitable relief as well as the
imposition of civil penalties. 7

Despite the general impression that the admin-
istrative enforcement process proceeds much more
quickly than federal court litigation due to the ab-
sence of pre-hearing discovery, the CFTC’s previous
experience indicates that the administrative process
can be lengthy, particularly in complex cases involv-
ing detailed factual issues and significant legal issues.
A 1995 study by the General Accounting Office on
administrative enforcement cases before the agency
during the years 1989 through 1993 found that
it took an average of 24 months from issuance of
complaint and notice of hearing to initial decision,
and then another 24 months from initial decision to
appeal decision.*® Complex cases have taken signifi-
cantly longer. The Commission issued its opinion in
the DiPlacido case approximately 7 years after the
complaint was filed. Other contested major manipu-
lation cases brought before the agency in the 1970s
and 1980s also took many years to resolve: Hoben-
berg took 6 years, In the Matter of Abrams took 7
years, Indiana Farm Bureau 8 years, and Cox 16
years.! Moreover, with the exception of the DiPlac-
ido case, in each of these other lengthy manipulation
cases the Commission either dismissed or affirmed
the ALJ’s dismissal of the complaint. At least with
respect to the complex manipulation cases that the
Commission has faced in the past, the record does
not support either the view that the administrative
process quickly or efficiently resolves such cases or
that the Division of Enforcement enjoys any particu-
lar “home court” advantage when bringing a com-
plex case to the Commission through the adjudica-
tory process.®

Judicial Review

Administrative Procedures

The courts have generally rejected due process
challenges to the particular administrative proce-
dures used by the CFTC in its adjudications. The
courts have held that the CFTC must provide the ba-
sic requirements of due process—such as timely no-
tice, an opportunity to be heard before an impartial
judge, and an opportunity for cross-examination—
but have refused to require the same procedures that
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are available in a federal court proceeding, or even
to second-guess the particular procedures employed
by the agency. In Silverman v. CFTC, the Seventh
Circuit Court of Appeals rejected the claim that the
failure to permit discovery was a denial of due pro-
cess.®3 “There is no basic constitutional right to pre-
trial discovery in administrative proceedings,” the
court stated. “The Administrative Procedure Act
contains no provision for pretrial discovery in the
administrative process ... and the Federal Rules of
Civil Procedure for discovery do not apply to ad-
ministrative proceedings.”® The court noted, how-
ever, that the due process clause “does insure the
fundamental fairness of the administrative hearing,”
which includes a “fair trial, conducted in accordance
with fundamental principles of fair play and appli-
cable procedural standards established by law.”%
In Gimbel v. CFTC, the Seventh Circuit elaborated
that due process requires both timely notice and a
meaningful opportunity to be heard, but found that
the instant case Commission’s adjudicatory hearing
process had provided both.* The Ninth Circuit also
has ruled “‘there is no basic constitutional right to
pretrial discovery in [Commission] proceedings.””®”
The Commission’s procedural discretion is not
without limits. In Lloyd Carr & Co. v. CFTC, the
ALJ refused to reopen the hearing to permit the
testimony of a witness who was delayed due to a
snowstorm and arrived at the hearing one minute
late.’® The Second Circuit held that “Although an
AL]J has wide latitude in the conduct of a hearing
. administrative convenience or even necessity
cannot override the constitutional requirements of
due process.”® The court found “the AL]J abused
his discretion in failing to reopen the hearing when
the first witness arrived one minute after the hearing
was closed.””® Hence, although the agency has sub-
stantial discretion as to the procedures to be used
in the conduct of an administrative hearing, courts
may step in where the agency’s procedures may af-
fect the fundamental fairness of the proceeding.

Findings of Fact

Prior to the passage of the Dodd-Frank Act, the
CEA included a standard for judicial review of
factual findings in enforcement cases. Section 6(c)
provided that “the findings of the Commission as to
the facts, if supported by the weight of the evidence,
shall [be] conclusive.”” The courts interpreted this
standard to be upheld the Commission’s findings
must be supported by “the weight—or preponder-
ance—of the evidence.”*? The courts also generally
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followed the elaboration of this standard that the
Seventh Circuit set forth in Great Western Foods:

[TIhe function of this court is something
other than that of mechanically reweigh-
ing the evidence to ascertain in which
direction it preponderates; it is rather
to review the record with the purpose
of determining whether the finder of
fact was justified, i.e. acted reasonably,
in concluding that the evidence, includ-
ing the demeanor of the witnesses, the
reasonable inferences drawn therefrom
and other pertinent circumstances, sup-
ported his findings.*

In the Dodd-Frank Act, Congress amended CEA
Section 6(c) by including the new fraud-based anti-
manipulation authority and reorganizing the statu-
tory language regarding the administrative enforce-
ment process from one long paragraph into eleven
subsections. Congress did not include in the revised
section the previous language establishing the stan-
dard of review. Thus, CEA Section 6(c) no longer
contains an explicit standard of judicial review for
Commission factual findings.

It is not clear, however, that the deletion of the
“weight of the evidence” standard from CEA Sec-
tion 6(c) will change the approach of the courts in
reviewing agency findings of fact. In the absence of
an explicit standard of review within the CEA, a
court would likely turn to the standard of review
in the Administrative Procedure Act (“APA”) that
applies to agency on-the-record adjudications. With
respect to factual determinations, Section 706 of the
APA provides that “The reviewing court shall ...
hold unlawful and set aside agency action, findings,
and conclusions found to be ... (E) unsupported by
substantial evidence ... or otherwise reviewed on the
record of an agency hearing provided by statute ...
.”%% APA caselaw indicates that the “substantial evi-
dence” standard is distinct from the “weight of the
evidence” standard. For example, the D.C. Circuit
has stated that substantial evidence under Section
706 can be “something less than the weight of the
evidence... . At a minimum however a decision is
not supported by substantial evidence unless there is
‘such relevant evidence as a reasonable mind might
accept as adequate to support a conclusion.’”?

This articulation of the “substantial evidence”
standard of review in the APA does not appear to
significantly differ from the standard of review ar-
ticulated in Great Western Foods and other CFTC
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cases, where the courts have declined to reweigh the
evidence themselves in order to determine where
the preponderance lies, but rather will “review the
record with the purpose of determining whether
the finder of fact was justified, i.e. acted reason-
ably, in concluding that the evidence . . supported
his findings.”*® There is no indication that Congress
intended the deletion of the explicit “weight of the
evidence” standard for judicial review in Section
6(c) to affect the burden of proof in the underly-
ing proceedings. Thus, presumably, the Commission
still must determine that the weight or preponder-
ance of the evidence supports a finding of liability,
and that these findings will continue to be reviewed
by the courts for reasonableness.

Sanctions

The courts will generally review sanctions im-
posed by the Commission within its authority
“only for an abuse of discretion, asking whether
[the sanction] is rationally related to the offense.”””
Under this standard, “as long as an agency has
‘articulate[d] a satisfactory explanation for its ac-
tion including a ‘rational connection between the
facts found and the choice made’ ... [the court] will
uphold its choice of sanctions.”?

Questions of Law

In DiPlacido, the Second Circuit set forth the
standard of review for legal issues commonly used
by the courts of appeal: “Our review of the Com-
mission’s legal judgments is plenary,” but the court
also stated that under the doctrine announced by the
Supreme Court in Chevron U.S.A., Inc. v. Natural
Res. Defense Council it would defer to the agency’s
judgments within its area of expertise: “[W]here a
question implicates Commission expertise, we defer
to the Commission’s decision if it is reasonable.””

Not all judges have enthusiastically embraced this
deferential standard. In Elliott v. CFTC, the Seventh
Circuit set forth what it termed two standards of
review.!? “If the question presented is ‘of the sort
that courts commonly encounter, de novo review is
proper.” ... On the other hand, if the Commission’s
decision was peculiarly within its area of expertise,
we apply a deferential standard and will affirm so
long as the decision is reasonable.” The court cau-
tioned, however, that determining which standard
to apply to a particular question is “no easy matter,”
and that courts “should not automatically abandon
heightened review” simply because the matter is
within the agency’s expertise. “When the agency
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diet is food for the courts on a regular basis, there
is little reason for judges to subordinate their own
competence to administrative expertness.” Noting
that courts “have applied the deferential standard
to Commission determinations of the evidence nec-
essary to prove violations of the [CEA] ... as well as
Commission rules,” the court found that the ques-
tion of the whether the conduct at issue constituted
non-competitive trading on the Chicago Board of
Trade was appropriately within the agency’s area of
expertise rather than the court’s, and accorded the
agency’s determination deference.'"!

Writing in dissent, Judge Easterbrook scoffed at
the notion that the Commission had any special
expertise to decide this type of issue. “Ever since
Congress began to establish independent agencies in
1887, it has been customary to refer to a commis-
sion’s ‘expertise.” This is a figure of speech, an hon-
orific, rather than a description of commissioners’
backgrounds and skills. It would be more accurate
to call commissioners of the CFTC (and other agen-
cies) ‘specialists.” ... Only one of the four Commis-
sioners who participated in the order under review
had any experience in the trading pits, and he dis-
sented from the decision under consideration.”!*?

Judge Easterbrook’s challenge to the notion of
Commission “expertise” that should trigger a more
deferential standard of review in administrative en-
forcement cases reflects an unease with deferring to
an administrative agency in the adjudicatory con-
text that is similar to Judge Rakoff’s recent criti-
cisms of the administrative enforcement process as
a means for the development and interpretation
of the law. Other judges have expressed a similar
concern. U.S. District Judge Lewis Kaplan, also of
the Southern District of New York, recently noted
the concern that application of Chevron deference
to the SEC’s interpretations of the securities laws in
administrative proceedings will “increase the role of
the Commission in interpreting the securities laws
to the detriment or exclusion of the long standing
interpretive role of the courts.”'® “These concerns
are legitimate,” Judge Kaplan wrote, “whether born
of self-interest or of a person assessment of whether
the public interest would be served best by preserv-
ing the important interpretive role of Article TII
courts in construing the securities laws — a role the
courts have performed since 1933.”1*

Supreme Court Justice Eugene Scalia also re-
cently expressed concerns regarding the doctrine
of deference as it applies to executive branch in-
terpretations of statutes that contemplate both
criminal and civil enforcement. Writing in dissent
to the denial of certiorari in Whitman v. United
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States, Justice Scalia disputed the notion that
any deference should apply to executive branch
interpretations of criminal statutes: “The rule of
lenity requires interpreters to resolve ambiguities
in criminal laws in favor of defendants,” Justice
Scalia stated, as well as “vindicates the principle
that only the legislature may define crimes and
fix punishments. Congress cannot, throughout
ambiguity, effectively leave that function to the
courts—much less to the administrative bureau-
cracy.”'” Justice Scalia’ expansive language indi-
cates he that he is questioning not only the doc-
trine of deference as it applies to criminal statutes,
but also to administrative enforcement of laws
that can be enforced either civilly or criminally.
Justice Scalia concluded his dissent by stating he
would be receptive to granting certiorari “when a
petition properly presenting the question comes
before us.”1%

Hence, although the courts have typically grant-
ed deference to the Commission’s legal judgments
within its area of expertise, a number of judges may
be reluctant to apply the doctrine in circumstanc-
es—such as in the adjudicatory rather than rule-
making context—where they believe the courts are
at least as well-suited to interpret and apply the law
as the agency. In light of these concerns, it is by no
means a foregone conclusion that the Commission
will continue to be afforded Chevron deference in
cases involving aggressive interpretations or appli-
cations of the Dodd-Frank law made in the course
of agency adjudications.

Conclusion

The agency’s prior experience with the adminis-
trative enforcement process indicate that, despite
the absence of discovery for litigants, it could take
many years to resolve complex contested cases. Fur-
ther, the Commission’s decisions in contested ma-
nipulation cases often did not produce the results
desired by the Division of Enforcement. However,
many of these cases occurred several decades ago.
It has been well over a decade since the Division of
Enforcement sought to litigate a contested enforce-
ment case through the agency’s administrative hear-
ing process. If the Division indeed resurrects the
administrative enforcement process for contested
cases, the Commission and interested parties in the
agency’s administrative proceedings will have an op-
portunity to raise anew issues concerning appropri-
ate hearing procedures, standards of proof, and the
scope and role of judicial review.
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the Volkart decision that the CEA had sought
to overturn by legislation.” Markham, The Un-
prosecutable Crime, supra note 72, at 189.

The Commission also found the Division had
not met its burden of proof and dismissed the
complaint. In the Matter of Cox, Comm. Fut. L.
Rep. (CCH) P23,786 (CFTC, July 15, 1987).
Professor Markham termed the Cox case a
“regulatory disaster,” Markham, History of
Manipulation, supra note 70, at 191, and has
argued that the CFTC, through its interpreta-
tions, "effectively nullified the manipulation
prohibition.” Markham, The Unprosecutable
Crime, supra note 72, at 285.

See, e.g., CFTC v. Wilson, 13 Civ 7884 (S.D.N.Y.
filed Nov. 6, 2013) (complaint alleging manipu-
lation and attempted manipulation of three-
month interest rate swap futures contracts);
CFTCVv. Optiver, 08-CIV 6560 (S.D.N.Y. complaint
filed July 24, 2008, final consent order filed
April 19, 2012) (complaint alleging manipula-
tion of the settlement price of crude oil, heat-
ing oil, and gasoline futures contracts); CFTC
v. Parnon Energy, Arcadia Petroleum Ltd. And
Arcadia Energy (Suisse) , 11 Civ. 3543 (S.D.N.Y.
complaint filed May 24 2011; final consent or-
der filed August 4, 2014) (complaint alleging
manipulation and attempted manipulation of
the price of crude oil futures contract spreads).
U.S. General Accounting Office, Administra-
tive Law Judges, Comparison of SEC and CFTC
Programs, GAO/GGD-96-27 (Nov. 1995). Dur-
ing this period ALJs issued 46 initial decisions
and the Commission ruled on 48 appeals of ALJ
decisions. In 14 of these cases the Commission
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81.

82.

83.
84.
85.
86.

87.

reduced the sanction imposed by the ALJ, and
in 4 of the appeals the Commission increased
the sanction. Only one of the cases reviewed by
GAO during this period involved manipulation.
Id.

In the Matter of Abrams, Comm. Fut. L. Rep.
(CCH) P26,479 (CFTC, Jul. 31, 1995). Following
the Commission’s dismissal of the complaint in
Cox, one of the targets of the Commission’s in-
vestigation, George Frey, filed a request for at-
torney’s fees under the Equal Access to Justice
Act. In 1991, the court dismissed Frey's appeal
of the Commission’s denial of attorney's fees,
finally concluding the case slightly more than
20 years after the conduct at issue occurred.
Frey v. CFTC, 931 F.2d 1171 (7t Cir. 1991).
Professor Markham notably has concluded that
the Commission’s adjudicatory decisions in ma-
nipulation cases was a major reason for its diffi-
culty in successfully prosecuting manipulation,
“The small number of cases brought and the
very small number of respondents who have
been subject to significant sanctions, particu-
larly in contested cases, suggest that manipula-
tion is virtually an unprosecutable crime. This is
due to the difficulty of meeting the standards
of manipulation articulated by the CFTC.”
Markham, The Unprosecutable Crime, supra
note 72, at 356.

Silverman v. CFTC, 549 F.2d 28 (7t Cir. 1977).

Id. at 33 (internal citations omitted).

Id.

Gimbel v. CFTC, 872 F.2d 196 (2d Cir. 1989). Simi-
larly, the Second Circuit has stated that “fun-
damental fairness requires a fair trial in a fair
tribunal ... with fair notice of the matters at
issue and an opportunity to cross-examine wit-
nesses.” Piccolo v. CFTC, 388 F.3d 387, 391 (2d
Cir. 2004) (upholding Commission Order sum-
marily affirming Exchange disciplinary action
against trader for throwing first punch in brawl
outside Exchange).

Graham v. CFTC, 1988 U.S. App. LEXIS 22152
(9™ Cir. 1988), quoting Chapman v. CFTC, 788
F.2d 408, 419 (7t Cir. 1986). See also McClelland
v. Andrus, 606 F.2d 1278, 1285 (D.C. Cir. 1979)
("The extent of discovery that a party engaged
in an administrative hearing is entitled to is
primarily determined by the particular agency;
both the Federal Rules of Civil Procedure and
the Federal Rules of Criminal Procedure are
inapplicable and the Administrative Procedure
Act fails to provide expressly for discovery; fur-
ther courts have consistently held that agencies
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need not observe all the rules and formalities
applicable to courtroom proceedings.”).

Lloyd Carr & Co. v. CFTC, 567 F.2d 1193 (2d Cir.
1977).

Id. at 1196 (citation omitted).

Id. at 1197. The Commission had argued that
any evidence that would have been produced
would not have affected the outcome.

7 U.S.C. § 9 (2008).

Reddy v. CFTC, 191 E3d 109, 114 (2d Cir. 1999).
See also Haltmier v. CFTC, 554 F.2d 556, 560 (2d
Cir. 1977) (“The ‘weight of evidence’ means
‘the preponderance’ or ‘greater weight of the
evidence'” (citation omitted)).

Great Western Foods, supra note 67, at 479-80;
Reddy, supra; Haltmier, supra; Silverman, supra
note 83.

5 U.S.C. §706(E).

Airport Shuttle Service, Inc., v. Interstate Com-
merce Comm’n, 676 F.2d 836, 840 (D.C. Cir.
1982); see also, McHenry v. Bond, 668 F.2d 1185,
1190 (11t Cir. 1982) ("It is something more than
a scintilla of evidence, but something less than
the weight of the evidence.”).

See note 93 and accompanying text, supra,
quoting Chevron, U.S.A., Inc. v. Natural Res.
Defense Council, 467 U.S. 837, 844 (1984).
Monieson v. CFTC, 996 F.2d 852, 858 (7t Cir.
1993).

Reddy v. CFTC, 191 F.3d 109, 124 (2d Cir. 1999),
quoting Motor Vehicle Mfrs. Ass’n v. State Farm
Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983) and
Burlington Truck Lines v. United States, 371 U.S.
156, 168 (1962); see also DiPlacido v. CFTC, 364
Fed. Appx., 657 (2d Cir. 2009). .

DiPlacido, supra, at 661. In Cargill v. Hardin,
supra note 69, the defendant argued that the
CEA's “weight of the evidence” standard was
“considerably more stringent” than the APA's
“substantial evidence” test. In response, the
Eighth Circuit endorsed the standard of re-
view set forth by the Seventh Circuit in Gen-
eral Foods Corp. v. Brannan.; see also Wilson v.
CFTC, 322 F.3d 555 (8t Cir. 2003).

Elliott v. CFTC, 202 F.3d 926 (7t Cir. 2000).

Id., at 932.

Id., at 940, Easterbrook, J. dissenting.

Chau v. SEC, F. Supp.3d __ (S.D.N.Y.) 2014
WL 6984236.

Id.

Whitman v. U.S., 574 U.S. ___ (2014) (denial of
petition for writ of certiorari, Scalia, J. dissent-
ing)

Id.




