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Merger Control Trends M&A Counsel Need to Know

By Jim Lowe

evelopments in merger con-
Dtrol around the world over

the past five years increasing-
ly affect not only strategic transac-
tions, but routine financial transac-
tions. It is ever more important that
corporate counsel be aware of the
potential impact of merger control
requirements on their transactions
and, particularly in strategic and
multijurisdictional  transactions,
take in to consideration the timing
and valuation implications of those
requirements.

Spreading Globally

Since 1990, the number of jurisdic-
tions with merger control regimes
has increased nearly every year. To-
day, approximately 90 jurisdictions
have some form of merger control,
most of them mandatory and sus-
pensory, preventing at least local
closing until any review is complete.
Some of these regimes are quite
sophisticated and fairly efhicient;
others, including in important ju-
risdictions such as India, are quite
new and have faced steep learning
curves, sometimes at the expense

of particular transactions. It is im-
portant that the parties determine
as early as possible where a transac-
tion may be required to be reported
since, as discussed below, that could
affect the timing of the consumma-
tion of the transaction.

Focusing Locally

Many jurisdictions are mainly fo-
cused on the local, and, sometimes,
hyper-local effects of a reported
transaction. Moreover, some juris-
dictions have specific issues - such
as employment levels - that are also
considered as part of the merger
control review. Accordingly, it is
important to consult with counsel
knowledgeable about each jurisdic-
tion in which a filing is required to
be sure there are not non-obvious
issues that could impair obtaining
quick clearance.

Increasing Sophistication and
Complexity

Every jurisdiction, including the US
and the EC, has increased the so-
phistication of their analyses in re-

cent years. Merger analysis is now
far less structural than it was 10 to 15
years ago, and much more focused
on the specific market facts and
economics of the transaction un-
der review. This is both good news
and bad news for transactions sub-
ject to review. On one side, it means
that in most jurisdictions, relatively
high market shares or high market
concentration alone do not neces-
sarily indicate trouble for the trans-
action. However, the price of this
move from structuralism is a more
intense, lengthy and expensive re-
view process focused on complex
analysis of industry data and, in an
increasing number of jurisdictions,
close review of documents from the
parties and even third parties. Fur-
ther, while there has been increas-
ing convergence internationally on
standards for merger control analy-
ses, there remain jurisdictional dif-
ferences, and it is necessary to con-
sult knowledgeable counsel to ob-
tain an accurate risk assessment.

Significant Timing Implications
and Uncertainty

Almost any filing requirement will
affect the timing of a transaction,
regardless of whether it raises any
substantive issue. A filing in a sus-
pensory jurisdiction requires the
parties to wait to close until clear-
ance is obtained. While the time is
likely to be relatively short in non-
strategic transactions, the filing still
prevents a sign and close and re-
quires that financing arrangements
and communications plans take ac-
count of the delayed closing. And
even in non-strategic transactions,
there can be some uncertainty on
when clearance will be obtained,
and that requires appropriate plan-
ning to make sure the uncertainty is
accounted for.

In strategic transactions timing is-
sues are much more complex. The
first issue is where the transaction
is reportable. Some jurisdictions
have strict investigative timetables
and stick to them, but an increasing
number of regimes have timing flex-
ibility for investigators, or the rel-
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evant agency has created such flex-
ibility for itself, sometimes without
any legislative or regulatory basis.
For example, some agencies vary
the time they take to declare the fil-
ing complete or accepted. Others
sometimes “stop the clock” on the
review process to give more time
for investigation. The second issue
is how likely is the transaction to be
subject to extend investigation, such
as pursuant to a Second Request in

the US or a Phase 2 investigation in
the EC.

It is best if M&A counsel and the
parties have at least a strong sense of
the answer to both these issues at a
fairly early stage in negotiation of the
transaction. Mergers likely to draw
extensive regulatory attention that
must be filed in jurisdictions where
the review is likely to be lengthy -
up to a year, and sometimes more
— face complex issues regarding fi-
nancing, employment and custom-
er retention and transition planning
that should be at least considered
prior to finalising the transaction.

Merger Control Risk Allocation

Allocation of the risks created by
merger control have become a sig-
nificant part of the negotiation of
many strategic transactions. Com-
panies and bankers are increasingly
realising that the level of risk can
affect valuation, particularly where
there are multiple suitors for a seller,
and sellers increasingly understand
that they face significant risks dur-
ing lengthy reviews and particularly
where there is the potential that the
deal may be blocked. It is not sur-
prising, then, that sellers increas-
ingly want some protection from the
risk created by substantive transac-
tions that create serious merger con-
trol risk. Risk allocation most com-
monly occurs in the following ways:

o The seller accepts the risk in ex-
change for a higher purchase price.
This can create issues for the buyer
when shareholders assert the buyer
overpaid and can impact the eco-
nomics of the transaction.

« The buyer accepts all of the risk
through what is known as a “hell or
high water” provision that requires

it to complete the deal no matter
what it has to do in order to obtain
clearance.

o The buyer agrees to provide the
seller with a large payment, known
as a reverse break-up fee, that both
provides the seller with some recom-
pense if the deal does not close and
provides a strong incentive for the
buyer to complete the deal. When
AT&T failed to obtain clearance for
its proposed purchase of T-Mobile
it reportedly paid a reverse break-
up fee of $4.2 billion, or about 11%.
It is more common to see such fees
in the range of 4-5%.

« The buyer agrees to accept the risk
up to a specific limit, which can be
delineated in currency, facilities to
be divested, or behavioural modifi-
cations to be accepted. These pro-
visions can be quite contentious
and there is a debate about the im-
pact of their existence on reviewing
agencies.

Risk can be managed in other ways
as well including short termination
dates and other covenants that may
be more subtle. Of course, the ear-

lier the parties have a risk analysis
in hand, the better able they are to
negotiate these issues eftectively and
completely.

Conclusion

Merger control is an increasing part
of the M&A landscape. In any deal it
is important to understand what fil-
ing requirements might be triggered
and what impact that will have on
deal timing, and in strategic deals it
is more important than ever to un-
derstand the risks merger control
imposes. And the earlier the parties
have information on these two as-
pects, the more eftectively they can
address them before merger control
becomes a crisis.
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Jim Lowe is a well-recognized anti-
trust practitioner. He joined the firm
in 1994 after four years at the Anti-
trust Division of the US Department
of Justice. He has extensive experi-
ence handling merger and civil and
criminal non-merger investigations
at the Department of Justice, the
Federal Trade Commission and oth-
er state and federal agencies, and is
a skilled oral advocate. Mr. Lowe is
also a seasoned business counselor
on antitrust issues and has fashioned
numerous innovative solutions to his
clients’ problems.
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