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Summary

 

 

1 See Section A below.

2 See discussion of the EC’s Consultation document below in Section 

A. 

Nynas/Shell

Microsoft/Nokia

Cemex/Holcim Assets

Microsoft/Skype

Electrabel

Marine Harvest

Box 1 - Main developments in EC Merger Control
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5

6 

7

8

9

3 Council Regulation (EC) No 139/2004 of 20 January 2004 on the 

control of concentrations between undertakings, OJ L 24, pp. 1-22, 

29 January 2004.

4 See Section A below.

5 Id..
6 Article 5(4) allows parties to request that the EC review concentra-

tions that do not have a Community dimension provided that the 

concentration is notifiable in at least three Member States.

7 Id.
8 See Section C below. See Section C below.

9 Id.

 

 

 

to the  

 More 

10 See Section B below.

11 Id..
12 Id..
13 See Section D below.

14 Id..
15 See Section E below.

16 See, e.g. MLex reports dated 29 September 2014 regarding allega-

tions that Standard & Poor’s and ThyssenKrupp are alleged to have 

infringed commitments. 

Main developments in EU merger control 2013-2014
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A. Legislative developments

17 Case COMP 39.530 Microsoft (Tying), 6 March 2013.  For a similar 

power to fine under the EUMR, see Article 14(2)(d).

18 For further discussion, see Brandenburger and Jones, “Protectionism 
or Legitimate National Interest?  A European Perspective on the Review 
of Corporate Acquisitions by Foreign Purchasers”, CPI Antitrust Chron-

icle, October 2014(1).

19 Article 21(4).

20 Commission Notice on a simplified procedure for treatment of cer-

tain concentrations under Council Regulation (EC) No 139/2004, 

OJ C 366/5, 14 December 2013.

21 Commission Implementing Regulation (EU) No 1269/2013 of 5 

December 2013 amending Regulation (EC) No 802/2004 imple-

menting Council Regulation (EC) No 139/2004 on the control of 

concentrations between undertakings, OJ L 336/1, 14 December 

2013.

  

22 Notice on Simplified Procedure, para. 5(c)(i). 

23 Id., para. 8.

24 Id., para. 5(c)(ii).

25 Id., para. 6.  For example, if a company with a 26% market share 

acquires a competitor with a 2% market share, the delta is 104 and 

the short form in principle could be used, but if the same company 

acquires a competitor with a 3% market share, the delta is 156 and 

Box 2 - Legislative/policy developments (1)
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the short form is not available.

26 Form CO, Section 1.4(g) and Short Form CO, Section 1.6(g). 

 

 

27 Notice on Simplified Procedures, paras 22-24.

28 Commission Notice on Remedies acceptable under Council Regu-

lation (EC) No 139/2004 and under Commission Regulation (EC) No 

802/2004, OJ C 267, pp. 1–27, 22 October 2008.

Main developments in EU merger control 2013-2014

Box 3 - Legislative/policy developments (2)
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merger control

Extension of EUMR scope to include acquisition of 

non-controlling minority shareholdings31.

  

29 White Paper, “Towards more effective EU merger control”, available 

on DG Competition’s website.  This consultation followed an initial 

public consultation on minority shareholdings and the referral 

system in June 2013.  

30 Commission Staff Working Document Accompanying the White 

Paper, “Towards more effective EU merger control”, available on DG 

Competition’s website.

31 The EC has also published a Competition Policy Brief on Minority 

Shareholdings, see http://ec.europa.eu/competition/publications/

cpb/2014/015_en.pdf.

32 White Paper, para. 46.

33 See, https://assets.digital.cabinet-office.gov.uk/media/5329d-

dc8ed915d0e60000189/130828_ryanair_final_report.pdf.  The 

UK Competition Appeal Tribunal rejected Ryanair’s appeal of the 

Competition Commission’s decision.  Ryanair has now appealed to 

the Court of Appeal.

34 See Case T-411/07 Aer Lingus, [2010] ECR II-3691.

de facto 

 

 

35 White Paper, para. 47.

36 Id.

37 Staff Working Document, para. 79.

38 White Paper, para. 49.

39 White Paper, para. 50.
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 are 

Simplifying the referral system

  

  

40 White Paper, para. 49.

41 White Paper, para. 51.

42 White Paper, para. 66.

Amendment of Scope of Article 22 Review

  

43 White Paper, footnote 44.

44 White Paper, para. 69.

45 White Paper, para. 69 and Staff Working Document, para. 79, paras 

145 and 148.

Main developments in EU merger control 2013-2014
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Other changes

  

46 Staff Working Document, para. 180.

47 Staff Working Document, para. 182.

B. Selected EC decisions

 

  

48 In addition to the Phase II decisions discussed here and in the 

section on referrals below, the EC approved the creation, subject to 

divestments, of a joint venture combining the European chlorvinyls 

businesses of INEOS and Solvay; see Case COMP/M.6905 INEOS/
Solvay/JV.  It also approved, subject to a divestment, Huntsman 

Corporation’s acquisition of Rockwood Specialties Group’s, Inc’s 

chemical businesses; see Case COMP/M.7061 Huntsman Corpora-
tion/Equity Interests Held by Rockwood Holdings.  The EC’s decisions 

in these cases have not yet been published.  Notable Phase I 

decisions that are not discussed here include Case COMP/M.7217 

Facebook/Whatsapp (unconditional clearance), Case COMP/M.6944 

Thermo Fisher Scientific/Life Technologies (clearance subject to 

divestments), Case COMP/M.7155 SSAB/Rautaruukki (clearance 

subject to divestments designed to facilitate market access) and 

Case M.7220 Chiquita Brands International/Fyffes (clearance subject 

to behavioural commitments).  

49 Case COMP/M.6360 Nynas/Shell/Harburg Refinery.

50 During the year the EC also published a summary of its 1 February 

2012 decision in Case COMP/M.6166 Deutsche Börse/NYSE Euronext 
in the Official Journal, OJ C 254/8, 5 August 2014.  The full text of 

the decision is on DG COMP’s website.  The EC also published a 

summary of its decision of 30 January 2013 in Case COMP/M.6570 

UPS/TNT Express, OJ C 137/8, 7 May 2014, corrigendum published in 

OJ C 187/14, 19 June 2014.  The EC also published the full text of its 

30 July 2013 decision in Case COMP/M.6663 Ryanair/Aer Lingus III 
on DG COMP’s website.

Nynas/Shell/Harburg Re!nery

Hutchison/Telefónica Ireland and Telefónica Deutschland/E-Plus

Microsoft/Nokia

Box 4 - Main EC decisions
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55

56  

-

-

57

51 See generally Bretz, Gore and Schallenberg, “A new approach to the 
failing firm defence?  The Nynas/Shell Harburg merger”, E.C.L.R. 2014, 

35(10), 480-486.

52 Paras 266-273.

53 Paras 286-291.

54 The parties did not offer any remedies. 

55 Joined Cases C-68/94 and C-30/95 France and Société commerciale 
des potasses et de l’azote et Enterprise minière et chimique v Commis-
sion, [1998] ECR I-1375.

56 Para. 307.

57 Para. 310, which cites to the EC’s Decision in Kali & Salz, Case 

58

59

 

 

COMP/M.2314 BASF/Eurodiol/Pantochim, Paras 89 and 90 of the 

Horizontal Merger Guidelines and other decisions that have con-

sidered the failing firm defence.  

58 Para. 326.

59 Para. 312.

60 Paras 322 and 323.

61 Para. 317.

62 Para. 334 et seq.

63 Para. 343.

Main developments in EU merger control 2013-2014
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65  

66

67

68

II,69

64 Para. 350.

65 Paras 351 and 352.

66 See, in particular, para. 422.

67 Para. 443 et seq.
68 Para. 474.

69 Case COMP/M.6796 Aegean/Olympic II.
70 IP/13/927, 9 October 2013.

71 Summary of Commission Decision of 28 May 2014 (Case 

COMP/M.6992 Hutchison 3G UK / Telef nica Ireland), OJ C 264/6, 13 

August 2014, IP/14/607, 28 May 2014 and MEMO/14/387, 28 May 

 

 

75 

76 

2014.  The commitments are available on the EC’s website.  

72 Para. 13.

73 Para. 18.

74 Para. 13.

75 A form of wholesale lease arrangement from a network owner.  See 

further below.

76 Paras 20 and 21.
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77

78

79 

 

  

  

77 Para. 26.

78 Para. 29.

79 Para. 32.

80 Paras 42 and 43.

81 Para. 36.

82 Paras 46-49.

 

85

86  

83 A notable feature of this review was the EC’s willingness to stop 

the clock in Phase II effectively to allow the parties to refine their 

commitments.  A similar approach was seen in Liberty Global/Ziggo, 

discussed below.  

84 Para. 52.

85 See MEMO/14/387 at page 4.

86 See http://www.siliconrepublic.com/comms/item/38135-three-

and-eircom-reach-4g/

Main developments in EU merger control 2013-2014
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87

87 Case COMP/M.7018 Telefónica Deutschland/E-Plus, IP/14/771, 2 July 

2014 and, in particular, MEMO/14/460, 2 July 2014.

88

89 

 

88 For differences between the two remedies, due to the different 

market conditions in Germany and Ireland, see MEMO/14/460.  Cf. 
also Case COMP/M.6497 Hutchinson 3G Austria/Orange Austria.

89 Case COMP/M.7047 Microsoft/Nokia.  

90 Case COMP/M.6381 Google/Motorola Mobility Inc. 
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Motorola Mobility

  

 

 

91 Nokia’s retention of its patent portfolio was similar to IBM’s 

retention of its patents when it sold its PC business to Lenovo and 

Siemens and Ericsson’s sales of their mobile device businesses 

respectively to BenQ and Sony.  See para. 215.

92 The bulk of the EC’s decision assesses vertical issues arising from 

Microsoft’s ownership of a mobile OS, apps and patents covering 

communications protocols.  The EC found that there was no risk of 

input or competitor foreclosure in any market segment, as Micro-

soft lacked both the ability and incentive to foreclose. 

93 Para. 194 et seq.

94 Paras 195-198.

95  

96 Rather the 

97  

98

99  

 

95 Paras 200-208.

96 Para. 222.

97 Para. 223.

98 Para. 224.

99 Para. 225.

100 Commission Consolidated Jurisdictional Notice under Council 

Regulation (EC) No 139/2004 on the control of concentrations 

between undertakings, OJ C 95, pp. 1–48, 16 April 2008.

101 Commission Regulation (EC) No 802/2004 of 21 April 2004 imple-

menting Council Regulation (EC) No 139/2004 on the control of 

concentrations between undertakings, OJ L 133, pp.1–8, 30 April 

2004.

102 Para. 226.

103 Treaty on the Functioning of the European Union. 

104 Para. 227.

105 Para. 228.

106 Paras 238-263.

Main developments in EU merger control 2013-2014
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107 See Microsoft Commitments to MOFCOM Related to the Acquisi-

tion of Nokias’s Devices and Services Business, available at http://

www.microsoft.com/en-us/news/download/docs/0414chinaan-

nouncement.pdf.

C. Referral issues

 

108 The EC had a further opportunity to examine the cement industry 

when it reviewed the planned merger between Holcim and 
Lafarge (not yet published) Case M.7252.

109 Case COMP/M.7009 Holcim/Cemex West.
110 Case COMP/M.7054 Cemex/Holcim Assets.
111 Case COMP/M.7009 Holcim/Cemex West.  See IP/14/2, 6 January 

2014.

112 See IP/14/639, 5 June 2014.

 -  Holcim/Cemex West

 -  Telefónica Deutschland/E-Plus

 -  Liberty Global/Ziggo

Cemex/Holcim Assets

Box 5 - Referrals



23COMPETITION LAW & POLICY DEBATE | VOLUME 1 | ISSUE 1 |  FEBRUARY 2015

SYNOPSIS : MERGERS

 

 

113 Case COMP/M.7054 Cemex/Holcim Assets.  See IP/13/977, 18 

October 2013

114 Article 22(2).

115 See IP/14/985, 9 September 2014. 

116 See MLex report of 12 March 2014.

117 Case COMP/M.7018 Telefónica Deutschland/E-Plus.
118 See IP/14/95, 30 January 2014.

119 Case COMP/M.7000 Liberty Global/Ziggo.
120 See IP/14/726, 25 June 2014.

Main developments in EU merger control 2013-2014
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D. European court cases

Cisco v Commission

 

121 Case COMP/M.6281 Microsoft/ Skype.
122 Case T-79/12 Cisco v Commission, judgment of 11 December 2013, 

para. 43.

123 Para. 47.

124 Para. 49.

  

 

125 Case C-12/03P Tetra Laval [2005] ECRI-987, para. 39.

126 Paras 49-50 and 63.

127 Para. 51.

128 Para. 56.

129 Para. 65.

130 Para. 68.

131 Para. 69.

132 Para. 71.

133 Para. 73.

134 Para. 76.

135 Para. 81.

Microsoft/Skype

Lagardère/Natexis/Vivendi Universal Publishing

Box 6 - European Court cases
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136 Paras 85-94.

137 Para. 110.

138 Paras 111 and 113.

139 Paras 119-133.

140 Para. 122.

141 Paras 125 and 133.

142 Case C-84/13 P Electrabel v Commission, judgment of 3 July 2014.

143 Electrabel subsequently notified the concentration and it was 

unconditionally approved.  See Case COMP/M.4994 Electrabel/

Main developments in EU merger control 2013-2014

 

-

 

Compagnie nationale du Rhône.
144 Para. 27. 

145 Council Regulation (EEC) No 4064/89 of 21 December 1989 on 

the control of concentrations between undertakings, OJ L 395, 

pp. 1–12, 30 December 1989.

146 Para. 29.

147 Para. 47.  Similarly, the ECJ declared that a plea alleging that the 

GC had wrongly applied Article 14(3) of the former EU Merger 

Regulation retroactively was inadmissible, see paras 30-31 and 55.

148 Case COMP/M.2978 Lagardère/Natexis/Vivendi Universal Publishing.
149 Case T-279/04 Éditions Odile Jacob v Commission, [2010] ECR II-185 

and Case T-452/04, Éditions Odile Jacob v Commission, [2010] ECR 

II-4713. 

150 Case C-551/10 Éditions Odile Jacob v Commission, judgment of 6 

November 2012 and Case C-553/10, Éditions Odile Jacob v Com-
mission, judgment of 6 November 2012. 
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E. Other developments

 

 

151 Case T-471/11 Éditions Odile Jacob SAS v Commission, judgment of 

5 September 2014.

152 Paras 65-66. 

153 Para. 69.

154 Case COMP/M.6850 Marine Harvest/Morpol. 
155 Case COMP/M.7184 Marine Harvest/Morpol, IP/14/862, 23 July 

2014.

 

 

156 Paras 57-64.

157 Paras 149.

158 Paras 150-158.

159 Paras 196-200.

160 Case COMP/M.7253 Groupe Lagardère/SNCF Participations.

€20 million !ne for Marine Harvest for failing to obtain EC approval before acquiring control

Article 6(1)(a) decision in Groupe Lagardère/SNCF Participations

Investigation into whether Ahlstrom/Munksjö provided incorrect information to EC (but EC closed 

investigation)

Zimmer/Biomet !rst noti!cation declared incomplete

Two Article 7(3) decisions permitting conditional derogation from suspension obligation

Box 7 - Other notable developments
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161 Case COMP/M.6576 Ahlstrom/Munksjö. 
162 Case COMP/M.7191 Ahlstrom/Munksjö.  See IP/14/189, 25 Febru-

ary 2014. 

163 IP/14/1222, 29 October 2014.

164 Case COMP/M.7265 Zimmer/Biomet.

redressement 

judiciaire

redressement judiciaire



165 Case COMP/M.7120 ECOM Agroindustrial Corporation/Armajaro 
Trading, Decision under Article 7(3) EUMR, 13 May 2014.

166 Case COMP/M.7273 Gerdau Europe/Ascometal, Decision under 

Article 7(3) EUMR, 19 December 2013.

Main developments in EU merger control 2013-2014


