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Private Enforcement of EU
Competition Law: Recent
Developments

Wilmer Cutler Pickering Hale and Dorr LLP

Introduction

Over the last year, the European Union (“EU”) continued to
witness private enforcement being established as one of the
key pillars of European competition law. Recent judgments
of the European Court of Justice (“ECJ” or “Court”) and
national courts reveal a rapidly evolving body of law on proce-
dural aspects of private enforcement, especially class actions.

As class actions become increasingly important in the
EU, the European Commission (“Commission”) is consid-
ering revisions to the Brussels I Regulation' with the aim of
strengthening legal certainty, improving access to justice and
reducing procedural burdens for cross-border litigation. The
Commission’s June 2025 report noted that the current rules
may create unnecessary obstacles for collective redress actions
by requiring claimants to litigate in multiple courts before
proceedings can be consolidated,” and, in September 2026,
the Commission initiated a consultation with stakeholders
regarding possible reforms.®> The Commission has, however,
seemingly set aside its earlier plans for a directive regulating
third-party litigation funding,* and is instead prioritising
ensuring that Member States implement the Representative
Actions Directive® regarding consumer collective redress.*

Turning to recent judicial developments, private enforce-
ment continues to expand beyond traditional cartel-related liti-
gation, with a growing number of collective damages actions
targeting large digital platforms and other technology compa-
nies.” Many national courts have embraced collective redress
and claim aggregation mechanisms, particularly through the
acceptance of representative actions,® assignment models and
funded claims.” At the same time, courts are applying increas-
ingly exacting standards for proving harm, causation and
quantum, with several recent judgments demonstrating a
willingness to scrutinise economic evidence closely and reject
claims where loss has not been adequately established."

The ECJ does try to preserve the effectiveness of public
enforcement tools such as leniency programs and settlements
despite its judgments continuing to adopt a claimant-friendly
stance by reducing procedural barriers. As discussed in more
detail below, recent judgments have expanded claimants’
access to evidence in pre-action claims, facilitated collective
and representative actions, and interpreted limitation rules in
a manner intended to increase the effectiveness of follow-on
claims." Itis questionable whether the EC]J is striking the right
balance, in the light of mounting evidence that the growth in
private enforcement is hindering public enforcement, which
remains the source for most private damages claimsin Europe.'
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Protection of Leniency and Settlement
Materials in Criminal Proceedings

In October 2025, in FL und KM Baugesellschaft,® the EC]
addressed whether the special protection afforded to leniency
statements and settlement submissions under EU competition
law continues to apply when cartel files are transferred from a
competition authority to criminal prosecutors under a Member
State’s mutual assistance framework.

The case arose from two parallel investigations, one by the
Austrian competition authority and the other by the public
prosecutor into bid-rigging in the construction sector.” FL und
KM Baugesellschaft and another construction company applied
for leniency under the Austrian competition law, which ulti-
mately resulted in a reduction of their fines.”* During the crim-
inal investigation, the Austrian public prosecutor successfully
sought access to the competition authority’s case file, including
the leniency and settlement materials, under national rules on
administrative and judicial assistance.” The leniency appli-
cants objected and asked the prosecutor to remove and disre-
gard these self-incriminating materials.” The Higher Regional
Court of Vienna asked the ECJ for a preliminary ruling on the
scope of leniency protection.

The ECJ stated that Article 101 of the Treaty on the Functioning
of the European Union (“TFEU”) does not preclude the transfer
of leniency and settlement materials to a public prosecutor
under national mechanisms of administrative assistance.”
However, the Court also noted that leniency programmes are
useful tools to uncover competition law infringements and
thus are essential to ensure the effectiveness of Articles 101 and
102 TFEU.” Similarly, the Court echoed AG Szpunar’s Opinion
regarding the need to avoid weakening the incentives of leni-
ency applicants to cooperate with competition authorities.*
Thus, the Courtreasoned, national mechanisms for administra-
tive assistance should be structured in a manner that preserves
the effective implementation of EU competition law, including
protecting leniency statements and settlement submissions.”

The EC]J clarified that the protection under Article 31(3) of the
ECN+ Directive only protects leniency statements and settle-
ment submissions from disclosure and not other accompanying
materials on the file, such as annexes, tables, reports, and pres-
entations that are not part of the leniency statement.”> This
conclusion is based on previous case law regarding the right to
bring actions for damages before national courts,* and is also
supported by the judgment in Evonik Degusa v Commission,
which held that the disclosure of information from documents
in the leniency materials is authorised subject to protecting
business secrets, professional secrecy and other confidential
information.**
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The EC]J therefore held that, in national criminal proceed-
ings, accesstoleniency statements and settlement submissions
should be subject to: (1) the necessity to enable the defendant’s
rights of defence under Articles 47 and 48(2) of the Charter of
Fundamental Rights of the EU; and (2) ensuring protection of
the public interest (e.g., confidentiality or the effectiveness of
EU competition law), which should be analysed on a case-by-
case basis.”

Pre-action disclosure in competition
damages litigation

In January 2026, the ECJ delivered its preliminary ruling in
Melid Hotels, where it clarified how Article 5 of the Damages
Directive? on the disclosure of evidence applies to pre-collec-
tive action requests to access internal documents.”’

The case arose from the Commission’s decision finding that
Melid Hotels International had infringed Article 101 TFEU by
restricting hotel bookings based on customers’ nationality or
residence.?® Associagdo Ius Omnibus, a Portuguese consumer
association, brought a standalone action seeking disclosure
of documents from Melid before deciding whether to bring a
collective damages claim on behalf of Portuguese consum-
ers.”” The Portuguese Supreme Court asked the EC]J if Article
5(1) of the Damages Directive applies to a separate disclosure
action brought before a damages claim. It also asked whether
the Commission’s decision alone established the plausibility of
a damages claim and what level of proof is required under the
plausibility test.*°

The ECJ held that Article 5(1) of the Damages Directive
applies to pre-action disclosure proceedings where national
law allows such proceedings.” Disclosure is intended to
help potential claimants overcome information asymmetries
and prepare damages actions effectively.”> However, the ECJ]
emphasised that the right to such disclosure is not absolute
and is subject to the relevance and proportionality tests under
Articles 5(2) and (3) of the Directive. The Court reasoned that
these tests are essential to balance the need to ensure the
effective exercise of the right to damages against preventing
potential “fishing expeditions”.*

The EC]J further clarified that a Commission infringement
decision binds the national court as to the existence and scope
of the infringement identified in that decision.** It therefore
establishes the plausibility of the infringement but does not,
however, establish the plausibility of harm or the necessary
causal link.*

The Court confirmed that the statutory presumption, under
Article 17(2) of the Directive, that an infringement caused
harm applies only to horizontal cartels but not to vertical
restrictions between undertakings operating at different
levels of the supply chain.* A Commission finding of a vertical
restriction by object therefore does not, by itself, “imply that
harm has been caused to a particular person or that thereis a
causal link between that restriction and that possible harm”.*’
The claimant must therefore provide a plausible basis for harm
and causation.®® The Court considered that the fact that the
Commission decision followed a settlement procedure made
no difference in this respect.®

Finally, the Court clarified that, to succeed on the disclo-
sure application, the claimant need not demonstrate that the
basis for their damages claim meets a “more likely than not”
standard.*® The claimant need only show that it is reasonably
acceptable to assume that the three conditions for liability are
met: an infringement; harm; and the causal link. The Court
considered that a higher standard would defeat the purpose of
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disclosure because the claimant seeks the evidence precisely
to prepare and prove its action.*

Anchoring claims in international follow-on
proceedings

In April 2026, in joined cases Electricity & Water Authority of
the Government of Bahrain and Othersv Prysmian Netherlands BV
and Others and Smurfit Kappa Europe BV and Others v Unilever
Europe BV and Others,** the EC] answered a number of ques-
tions relating to jurisdiction under the Brussels I Regulation.**
The preliminary references were from the Amsterdam Court
of Appeal and concerned cases relating to the Commission’s
Power Cables decision* and the Italian Autorita Garante della
Concorrenza e del Mercato decision in a cartel investigation
concerning packaging materials.*

The judgment confirms a claimant-friendly interpretation
of Article 8(1) of the Brussels I Regulation with the main take-
away being that companies may face damages claims in juris-
dictions where they have intermediate holding companies,
including for alleged harm occurring outside the EU/EEA.

In both national cases, only one of the defendants was
domiciled in Amsterdam and in neither of the cases was this
proposed anchor defendant an addressee of the relevant deci-
sion. The other defendants, which were domiciled in other
countries, including outside the EEA,* belonged to corporate
groups that were sanctioned in the relevant decisions. In both
cases, the referring courts questioned whether there was a
sufficiently close connection under Article 8(1) of the Brussels
I Regulation between the actions (a) being brought against the
Dutch companies, and (b) those being brought against compa-
nies domiciled outside the Netherlands to enable the actions to
be heard together.*®

The ECJ confirmed that the proposed anchor defendant need
not have been an addressee of the relevant decision. Rather, it
was sufficient that there was a close connection between the
action being brought against the anchor defendant and the
actions brought against co-defendants in respect of which there
were serious indications that they belonged to undertakings
to which the competition authority’s decision attributed an
infringement.*’

This means that an intermediate holding company, even one
withoutoperational activities, may form partof the undertaking
if it exercises decisive influence over an infringing subsidiary
and, in practice, that Dutch intermediary holding companies
established for tax purposes may serve as anchor defendants.
While this is striking, it is not revolutionary; the conclusion
follows from the cumulative application of the presumptions in
Sumal*® and those regarding decisive influence over a subsidi-
ary’s conduct.”

The ECJ held thatwhile foreseeability or predictability of being
sued in a particular national court or Member State contrib-
utes to legal certainty, it is not a separate requirement under
Article 8(1).%> Referring to AG Kokott’s Opinion in the case, the
Courtreasoned that a defendant involved in a single and contin-
uous infringement must be regarded as having created a close
connection with the other participantsin thatinfringementand
such a defendant should therefore reasonably foresee being sued
before a court in a country in which another undertaking that
participated in the infringement is domiciled.*

Citing the Athenian Brewery and Heineken case,* the EC]
then stated that jurisdictional issues must be assessed inde-
pendently from admissibility and the action’s substantive
merits (i.e., the prospects of the claim being successful against
the anchor defendant).®® This means that only claims that are
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artificial or abusive cannot ground jurisdiction and the ECJ
made it clear that convincing evidence would be needed to
consider a claim to be artificial.*®

The ECJ noted that the fact that alleged damage is suffered
outside the EEA does not preclude jurisdiction under Brussels
I, provided a causal link with the infringement exists.”” In
this respect, the ECJ confirmed that Article 8(1) confers both
international and territorial jurisdiction on the court of the
place where the anchor defendant is domiciled.*®* The Court
also held that, where this is permitted under national law, a
Member State court can decline jurisdiction and transfer a
case to another courtin that Member State, provided this does
not undermine the effectiveness of Brussels I.*

Lastly, the ECJ reformulated the national court’s questions
substantially.®® This was also notably the case in both FL und
KM Baugesellschaft® and Melid Hotels.®

Tort claims in digital markets and
jurisdiction

In December 2025, the ECJ’s Grand Chamber delivered its
preliminary ruling in Apple App Store, largely following the
March 2025 opinion of AG Campos.®

Two Dutch consumer protection foundations — Stitching
Right to Consumer Justice and Stitching App Stores Claims —
brought collective actions seeking compensation from Apple
for Dutch consumers before the District Court of Amsterdam.
The claims alleged that Apple had abused its dominant position
by charging excessive commissions on app sales and in-app
purchases.®* Apple maintained that, under Article 7(2) of the
Brussels I Regulation,® the District Court of Amsterdam only
had jurisdiction to hear claims brought by customers residing
in its district and lacked international and territorial jurisdic-
tion over customers from elsewhere in the Netherlands.*

Article 7(2) allows tort claims to be brought before the
courts of the place where the harmful event occurred or the
damage was suffered. The Amsterdam court asked the ECJ for
a preliminary ruling on whether, in the context of an online
platform accessible globally, the users’ domicile could serve as
a relevant connecting factor, especially for collective actions
initiated by representative entities.’

The Grand Chamber ruled that a collective claim relating to
alleged overcharges on a digital platform may be brought before
the courts of the Member State whose market was targeted by
the platform and where the users suffered the alleged harm.*®

First, the Court observed that, in its earlier case law, the
appropriate jurisdiction for competition law damages claims
was identified as the place where the injured party purchased
the affected goods or where its registered office was located.®’
However, the Court considered that, in the present case, such
an approach would undermine the effectiveness of Article 7(2),
as the defendant was a digital platform and the purchases took
placein avirtual environment rather than in a clearly identifi-
able physical location.”

The EC] instead ruled that, since the App Store NL was
designed specifically for the Netherlands market and is acces-
sible to users with Apple IDs associated with the Netherlands,
the place where the damage occurred corresponded to the
entire territory of the Netherlands.” The Court further clari-
fied that this is irrespective of the place where the users were
physically located at the time of the relevant purchase.”

Second, the ECJ took account of the specific nature of the
proceedings. Here, the foundations were not assignees of
individual claims. Instead, under Dutch law, they act in their
own right to protect the collective interests of a defined group
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of users.”” That group consists of persons who are not indi-
vidually identified but who are identifiable and who allegedly
suffered the same type of harm through purchases on App Store
NL.” Because the action concerns the collective interests of a
broad group, the ECJ stated that it would be artificial to require
the national court to identify the location of every individual
victim separately.”

The EC]J reasoned that its approach is consistent with the
objectives of proximity and predictability of jurisdictional rules
and the sound administration of justice under the Brussels I
Regulation.” First, it noted that any Dutch court with juris-
diction over collective actions had a sufficient relationship of
proximity to the dispute.”” Second, Apple could also reasonably
foresee being sued in the Netherlands because App Store NL
specifically targeted Dutch users.” Finally, the Court consid-
ered that requiring separate claims based on each user’s loca-
tion would fragment the proceedings and undermine the effec-
tiveness of collective redress.” The Court therefore concluded
that any Dutch court with substantive jurisdiction over repre-
sentative actions could hear the claim on behalf of all affected
users. It will have to be seen whether the same reasoning would
be applied as readily in cases involving online platforms for the
sale of physical goods, where transactions are typically linked
to aknown and easily identifiable delivery location.

Temporal application of the Damages
Directive and the principle of full
compensation

The ECJ’s April 2026 preliminary ruling in Wenzel is further
evidence of the Court’s continued claimant-friendly approach
to the private enforcement of competition law.®* By relying on
the principle of effectiveness of EU law and its objectives, this
judgment provided an avenue to bypass the temporal scope of
national measures implementing the Damages Directive.

The case stemmed from the Commission’s 2016 Trucks deci-
sion.® In 2021, Wenzel Logistics brought an action for damages
in Austria against the Mercedes-Benz group claiming over
€800,000 in damages as a result of Mercedes’ participation in
the cartel.*? Compensation was awarded at first instance, but
the Austrian courts calculated interest only from the date on
which proceedings were commenced rather than from the date
the harm was suffered.®® Wenzel Logistics appealed the judg-
ment to the Austrian Supreme Court. The Austrian Supreme
Court asked the EC] whether the right for full compensation
under Article 3 of the Damages Directive could apply to this
case given that the harm was caused before the transposition
of the Damages Directive into Austrian law, and even though
it related to purchases made before the national transposing
provision came into force; and if yes, at what point interest
should start to accrue.®*

The ECJ noted that the provisions of the Damages Directive
that codify the pre-existing case law are immediately appli-
cable irrespective of the date of their formal transposition.
Article 3, which states that the full compensation entails the
actual loss, loss of profit and interest, codified the established
case law and thus is applicable from the date of the Directive’s
entry into force (26 December 2014).%* The Court emphasised
that any contrary interpretation would undermine the prac-
tical effectiveness of Article 101 TFEU.*® The Court added that
substantial periods often elapse between the occurrence of
harm and the commencement of proceedings in competition
law cases, given the need for thorough factual and economic
analysis.®” Postponing the accrual of interest until litigation
has been initiated would therefore reduce the compensation
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available to victims of cartels. Where such a national rule
prevents full compensation, the Court therefore ruled that
national courts must interpret domestic law consistently with
Article 101 TFEU or, where that is impossible, disapply the
conflicting provision altogether.®®

Having found that the right to interest runs from the begin-
ning of the harm, the ECJ then analysed when exactly the
harm began. While acknowledging that the Directive does not
harmonise the precise criteria to be applied by national courts,
the Court held that the Member States were constrained by
the principle of effectiveness and the objective of ensuring full
compensation.?” The Court made two observations on this.

First,interestshould be accrued from the pointthat “primarily
marks the time when the injured party began to suffer the harm
caused by the infringement”.”® Where more than one circum-
stance of equal relevance occur, the starting point for the
accrual of interest begins to run from the event that occurred
first.”! Second, where there are different forms of harm, different
assessments are required for each form of harm.”?
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