Bloomberg Law

Practice smarter. ——"
Work faster. Know first.

B

Bloomberg the Company & Its Products v | Bloomberg Terminal Demo Request | HE Bloomberg Anywhere Remote Login | Bloomberg Customer Support

Bloomberg Law Q News v  Podcasts Videos Rankings & Awards v Research Tools v Sign Up For Newsletters

INSIGHT

Higher Ed Sector Must Adapt as Antitrust Scrutiny Intensifies
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People make their way through the Northwestern University campus in Evanston, IIl.
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From financial aid to athlete compensation and early decision, colleges and
universities are increasingly facing antitrust litigation under the Sherman
Antitrust Act. The legal landscape is shifting fast, and institutions must adapt or Bloomberg
risk being caught flat-footed. Law

A federal judge in lllinois last month dismissed without prejudice a high-profile .
antitrust class action that accused 40 private universities of conspiring to raise PraCtlce smarter.
net tuition costs. But the case is just one in a wave of antitrust cases that seek to WOrk faSter.

exploit higher education’s collaborative nature in lawsuits brought by the very KnOW ﬁrSt.

students who benefitted from the practices that they now challenge.

Antitrust suits against institutions of higher education go back nearly 35 years,
when the Department of Justice sued nine universities for allegedly limiting
competition by sharing financial aid information and agreeing on aid packages
for students.

Most schools settled, but MIT litigated, losing at trial before securing a reversal
on appeal and ultimately entering its own consent decree. In turn, that consent
decree was the impetus for Congress passing an antitrust exemption—since
elapsed—for common efforts to discuss principles of need analysis. But even
that exemption proved somewhat illusory as practices expressly permitted by
the exemption have been the subject of long-running antitrust litigation in
Chicago (full disclosure, | represent the University of Pennsylvania in that case
and others).

In more recent cases, such as Henry v. Brown University, Hansen v. Northwestern
University, and House v. NCAA, private litigants have alleged coordination among
colleges and universities on financial aid methodologies and athlete Related Stories

compensation.
College Board, Universities Escape

In Henry v. Brown University, for example, plaintiffs alleged that a consortium of Financial Aid Conspiracy Suit
elite private universities known as the “568 Presidents Group” conspired to fix Sept. 25,2025, 7:15 PM EDT

the price of college attendance by coordinating financial aid formulas. In Hansen
v. Northwestern University, five students alleged that Northwestern and other
institutions conspired to inflate tuition costs by improperly including
noncustodial parent assets in financial aid calculations. WilmerHale
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And, in House v. NCAA, student-athletes claimed that NCAA rules unlawfully
restricted compensation and reimbursement for education-related expenses, Q Search by Topic

amounting to a per se violation of antitrust law.
Class Actions

These cases suggest that practices once considered standard in higher Child Custody
education are now vulnerable to antitrust scrutiny under the Sherman Act.
Moreover, the courts’ willingness to entertain these claims and reject early
dismissal motions reflects a shift in judicial posture, one more skeptical of
entrenched coordination among elite institutions. Private Antitrust Actions

Per Se Analysis

Consent Decree

Antitrust Immunity
There also are challenges to foundational admissions processes like early

decision on graduate student matching programs. For example, in DAmico v,
COFHE, the plaintiffs alleged that colleges through the Consortium on Financing Affirmative Action

Higher Education agreed to respect and not compete for students who were Variable Interest Entities
admitted early decision.

Student Athletes

Price Fixing

Settlements in several cases have run into the hundreds of millions or even
billions of dollars. In House v. NCAA, the association agreed to settle for $2.8
billion, marking one of the largest antitrust payouts in higher education. In that
case, college athletes challenged NCAA rules that barred direct compensation
and prevented them from profiting from their own name, image, and likeness.
The deal has ushered in a new era in which college sports are treated less like
amateur competition and more like a commercial enterprise.

In the coming months and years, expect to see more litigation focused on higher
education. As a senator, J.D. Vance called on the Federal Trade Commission and
DOJ to investigate colleges and universities for coordinating their admissions
policies in response to the Supreme Court's recent affirmative action ruling. The
Trump administration and Republican attorneys general might decide that an
antitrust angle is yet another way to target higher ed, especially elite schools.
Institutions should get ready now for this possibility.

Here's what we recommend higher education institutions do to mitigate their
exposure and proactively prepare:

® Document institutional decisions. Universities should independently set
and document policies on financial aid, NIL payments, and athlete
compensation, using their own methodologies and responding to student
needs and market conditions—not competitor practices.

® Avoid sensitive peer discussions. Institutions should avoid sharing current
or future admissions data, financial aid formulas, or athlete payment
practices with peer schools, and should limit even informal conversations
about past practices. Discussions about individual students or athletes
should be off-limits.

® Exercise care when engaging in trade associations. Legal counsel should
monitor participation in higher-ed consortia and trade groups to advise
against discussions or practices that could be interpreted as coordinated
decision-making. Common organizational membership can carry risk.

® Include counsel in key meetings. Legal counsel should attend or be aware
of meetings involving peer institutions and address antitrust concerns before
sensitive topics arise.

Successful higher education depends on collaboration and that must continue.
But doing so without ratcheting up the antitrust risk depends on making sure
that common sense measures prevalent in the business community are
followed in higher education too.

This article does not necessarily reflect the opinion of Bloomberg Industry Group, Inc.,
the publisher of Bloomberg Law, Bloomberg Tax, and Bloomberg Government, or its
owners.
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OpenAl Risks Billions as Court Weighs
Privilege in Copyright Row

Connolly’s Willfulness Ruling Risks Scuttling
Patent Settlements

OpenAl Inc.'s failure to shield internal A ruling by Delaware’s top federal judge could

communications about pirated books from make patent cases harder to settle early and spur
copyright plaintiffs threatens to expose the more pre-suit maneuvering, reshaping how one of
company to billions in damages and potentially the nation’s busiest patent courts handles
debilitating sanctions. allegations of willful infringement.

New Orleans Pelicans Want Artist’s Suit
Booted from Michigan

This Week in Chancery Court: Tesla,
Squarespace, Hudl and PlayOn

The New Orleans Pelicans asked a Michigan Elon Musk and Tesla Inc. are back at the Delaware

federal judge to dismiss an artist’s copyright Chancery Court this week for a hearing on some

lawsuit over the team’s Instagram posts featuring of the remaining claims of corporate wrongdoing
deflated basketballs, or to at least move it to its filed there before the electric vehicle-maker’s
backyard. reincorporation in Texas.

The In-House Career Rut Is Real, but You
g @ Can Stop Feeling Stuck
7

Columnist Ellen Yang says you don't have to leave

Apple Accused of Al Copyright
Infringement by SUNY Professors

Apple Inc. flouted copyright law when it used

pirated materials and copies of e-books sold on the legal department if you hit a plateau—she
its own books app to train its Al tool Apple suggests several ways to keep growing.
Intelligence, a pair of State University of New York

professors alleged in a federal lawsuit.
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