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Abstract
John Ratliff and his colleagues set out the second part of their annual review of
major events in EU Competition law in 2020–2021, dealing with European Court
judgments on third party interests in art.9 commitment decisions (Groupe Canal+);
and whether the essential facilities doctrine applies to decisions affecting access
in regulated sectors (Baltic Rail, Slovak Telekom). They summarise various EC
decisions on cartels, an EC decision fining unlawful collusion on car emissions
cleaning technology; and a new EC decision on pay-for-delay (Cephalon
Teva—Modafinil). They also note an EC guidance letter on information exchange
in matchmaking events for vaccine cooperation; and various art.102 TFEU
decisions which now have been published (e.g. Aspen on excessive pricing, Google
AdSense on online search advertising, Broadcom on exclusionary practices).
Finally, they highlight current policy issues and outline the EU’s Foreign Subsidies
legislative proposal.

This is the second and final part of the overview of “Major Events and Policy
Issues in EU Competition Law, 2020–2021”, following on from Part 1 published
in last month’s journal.1 The reference period is from November 2020 until the
end of October 2021. 2

This article has been edited by John Ratliff and written by Geoffroy Barthet,
Itsiq Benizri, Édouard Bruc, Virginia Del Pozo, Katrin Guéna, Álvaro Mateo
Alonso, Marilena Nteve, John Ratliff, Jessy Siemons, Lukas Šimas, Su Şimşek
and Georgia Tzifa.

*With many thanks to Jessy Siemons and Katrin Guéna for their general help in the production of this paper, and
to my other colleagues for their more specific contributions, which are indicated with the appropriate sections.

1 “TFEU” is the abbreviation for Treaty on the Functioning of the European Union; “TEU” is Treaty on European
Union; “EC” for European Commission (not European Community, as before the Lisbon Treaty); “GC” is the
abbreviation for General Court, “ECJ” for the European Court of Justice and “CJEU” for the overall Court of Justice
of the European Union; “AG” for Advocate-General; “NCA” is the abbreviation for National Competition Authority;
“SO” is the abbreviation for Statement of Objections; “BE” is the abbreviation for Block Exemption; “Article 27(4)
Notice” refers to the EC’s Communications under that Article of Regulation 1/2003, [2003] OJ L1/1. References to
the “ECHR” are to the European Convention of Human Rights and references to the “CFR” are to the EU Charter of
Fundamental Rights.

2The views expressed in this paper are personal and do not necessarily reflect those of Wilmer Cutler Pickering
Hale and Dorr LLP. References to the EC’s website are to DG Competition’s specific competition page, available
at: http://ec.europa.eu/competition/index_en.html [Accessed 7 February 2022]. References to “I.C.C.L.R.” are to
previous articles in the series, “Major Events and Policy Issues in EUCompetition Law”, published in the International
Company and Commercial Law Review.
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The first part of the article summarised EU legislative developments, European
Court judgments on general issues and cartel appeals.
This second part summarises European Court judgments on other art.101 and

art.102 TFEU issues, and EC decisions on cartels, other unlawful collusion and
art.102 TFEU. We also note an EC guidance letter on information exchange in
matchmaking events for vaccine cooperation, and selected policy issues.

European Court Cases (cont’d)

Article 101

Box 12

Article 101•

Transborder pay-TV—Groupe Canal+–

EC has to consider the proportionality of commitments offered under art.9 as regards
the interests of third parties (Alrosa)

*

That means the EC:*

Cannot leave the consequences to be resolved in the national courts, since
the courts cannot make a ruling which runs counter to an EC decision

▪

Cannot accept commitments which empty contractual rights of a third party
of all substance (i.e. here, the territorial exclusivity of broadcasting rights)

▪

Groupe Canal+—Transborder pay-TV
In December 2020, the ECJ set aside the GC’s judgment and annulled the EC
decision in theGroupe Canal+ case (Canal+) which dealt with the effects on third
parties of commitments under art.9 of Regulation 1/2003.3The commitments aimed
at ending the absolute territorial protection of certain US film studios’ licences of
audio-visual content to EU pay-TV broadcasters in individual Member States (or
combined for a fewMember States with a common language), including provisions
to block passive sales.
The background was as follows. In July 2015, the EC sent an SO setting out its

preliminary view that certain clauses in film licensing contracts for pay-TV between
Paramount and Sky UK were contrary to the EU Competition rules. Under the
relevant contracts, Sky UKwas prohibited from answering positively to consumers
residing in the EEA but located outside UK and Ireland, seeking to purchase its
services. Conversely, Paramount was required to prohibit other broadcasters in
the EEA and outside the UK, from answering positively to consumers from the
UK or Ireland seeking to purchase their services.
During its review of these clauses, the EC allowed Canal+ to participate in the

proceedings as an interested party.4

In July 2016, having reviewed the observations from interested third parties,
the EC adopted a decision accepting commitments from Paramount inter alia no
longer to enforce the clauses and to refrain from including such clauses in its EU

3With thanks to Geoffroy Barthet. Groupe Canal+ v European Commission (C-132/19) Judgment of 9 December
2020, EU:C:2020:1007. ECJ Press Release 157/20, 9 December 2020.

4 In accordance with art.13 of Regulation 773/2004.
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licensing agreements.5 Paramount then notified Canal+ that the territorial obligations
laid down in their agreement would no longer apply.
Canal+ applied for annulment of the EC commitments decision before the GC,

as they considered that Paramount’s commitments were not binding on them.6 The
GC rejected Canal+’s arguments and Canal+ appealed to the ECJ.

The ECJ’s judgment
The main points of the ECJ’s judgment were as follows:
First, Canal+ argued that the GC could not rely on theMurphy case law7 because

that case related to football broadcasting, whereas the present case related to
cinema; the legal and economic context was therefore different.8The ECJ disagreed,
considering that these situations were comparable from a commercial and
competition perspective.9

So the ECJ concluded that the GC did not commit an error of law by relying on
Murphy to assess the validity of the EC decision. The ECJ recalled that in principle,
underMurphy, clauses prohibiting cross-border provision of services and granting
absolute territorial protection restrict competition by object, having regard both
to the objectives that the licence agreements seek to achieve and to the economic
and legal context.
The ECJ noted that the clauses contained such obligations. So the EC could

have competition concerns in that respect.10

Second, Canal+ argued that the GC could not rule that the question of the
applicability of art.101(3) TFEU was extraneous to the nature of commitment
decisions.11

The ECJ rejected this, agreeing with the GC that art.101(3) TFEU applies only
if an infringement of art.101(1) TFEU has been established.12 EC decisions adopted
under art.9 of Regulation 1/2003 are based on a preliminary assessment of the
anti-competitive nature of the conduct in question, not a finding of infringement.
Such decisions do not include a thorough and complete assessment of all the
anti-competitive effects of that conduct.13 Since the EC is unable to compare anti-
and pro-competitive effects, assessing whether the conditions of art.101(3) TFEU
are met has no bearing on the nature of a commitment decision.14

Third, Canal+ challenged the proportionality of the EC decision. In particular,
Canal+ argued that the decision failed to respect the principle of proportionality,
insofar as it did not take into account its interests as a third party.
Further, Canal+ argued that the GC had been wrong to state that the parties

could be left to resolve their issues before the national courts (e.g. through
damages). Canal+ considered that the EC’s decision would have an effect on such

5Cross-Border Access to Pay-TV (AT.40023), EC Decision of 26 July 2016.
6Groupe Canal+ v European Commission (T-873/16) Judgment of 12 December 2018, EU:T:2018:904; [2019]

4 C.M.L.R. 43.
7Football Association Premier League v QC Leisure (C-403/08 and C-429/08) Judgment of 4 October 2011,

EU:C:2011:631; [2012] Bus. L.R. 1321; [2012] 1 C.M.L.R. 29.
8Groupe Canal+ (T-873/16) EU:T:2018:904 at [43].
9Groupe Canal+ (T-873/16) EU:T:2018:904 at [51].
10Groupe Canal+ (T-873/16) EU:T:2018:904 at [54].
11Groupe Canal+ (T-873/16) EU:T:2018:904 at [39].
12Groupe Canal+ (T-873/16) EU:T:2018:904 at [56].
13Groupe Canal+ (T-873/16) EU:T:2018:904 at [59].
14Groupe Canal+ (T-873/16) EU:T:2018:904 at [60].
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proceedings, and national courts had to take into account the EC’s preliminary
assessment in the case.15

“[T]he fact of the matter is that it would not be able to obtain a declaration
from the national courts contradicting the Commission and upholding the
validity of the relevant clauses.”16

AG Pitruzzella agreed with Canal+ that, on Alrosa17 the EC had to take into
account the interests of third parties,18 and here in his view the application of the
principle of proportionality at least required that the rights which third parties have
contractedwith the undertaking offering the commitment “are not entirely sacrificed
or, in any event, rendered nugatory”.19 He considered that Paramount’s
commitments did not appear justifiable on that test, since exclusivity was at the
core of the licensing agreement concerned.
The ECJ agreed with the AG.
First, the Court recalled20 its finding in Alrosa that when verifying the

proportionality of commitments, “the Commission must… take into consideration
the interests of third parties”.21

Second, looking at the impact on third parties’ interests, the ECJ stated that the
principle of proportionality requires that the rights of third parties should “not be
deprived of their substance”.22 In particular, the ECJ noted that, although
Paramount’s commitments did not directly impose an obligation on Canal+, they
automatically implied that Paramount would not be able to meet certain contractual
obligations with Canal+.23

Third, the ECJ disagreed with the GC’s position that the contracting parties
could turn to national courts to remedy the effects of Paramount’s commitments.24

The Court recalled that in itsGasorba ruling,25 it held that “commitment decisions
do not preclude national courts from examining whether those agreements comply
with the competition rules”.26 However, the ECJ also underlined that pursuant to
art.16(1) of Regulation 1/2003, national courts cannot take decisions that would
run counter to a decision adopted by the EC.27 The ECJ concluded that national
courts would go against the EC’s commitment decision and violate art.16(1) of
Regulation 1/2003 if they were to oblige Paramount to contravene the commitments
and meet its the contractual obligations.28

15Groupe Canal+ (T-873/16) EU:T:2018:904 at [90].
16Groupe Canal+ (T-873/16) EU:T:2018:904 at [90].
17European Commission v Alrosa Co Ltd (C-441/07 P), Judgment of 29 June 2010, EU:C:2010:377; [2010] 5

C.M.L.R. 11.
18Opinion, Groupe Canal+ (C-132/19) EU:C:2020:355 at [121].
19Opinion, Groupe Canal+ (C-132/19) EU:C:2020:355 at [123].
20Groupe Canal+ (C-132/19) EU:C:2020:1007 at [105].
21Groupe Canal+ (C-132/19) EU:C:2020:1007 at [41].
22Groupe Canal+ (C-132/19) EU:C:2020:1007 at [106].
23Groupe Canal+ (C-132/19) EU:C:2020:1007 at [107].
24Groupe Canal+ (C-132/19) EU:C:2020:1007 at [109]–[117].
25Gasorba SL v Repsol Comercial De Productos Petroliferos SA (C-547/16) Judgment of 23 November 2017,

EU:C:2017:891; [2018] 4 C.M.L.R. 7.
26Groupe Canal+ (C-132/19) EU:C:2020:1007 at [108].
27Groupe Canal+ (C-132/19) EU:C:2020:1007 at [110].
28Groupe Canal+ (C-132/19) EU:C:2020:1007 at [111].

214 International Company and Commercial Law Review

[2022] I.C.C.L.R., Issue 4 © 2022 Thomson Reuters and Contributors



As a result, it was for the EC, not the national courts, to assess the proportionality
of the commitments as regards the contractual rights of third parties when it took
the decision to make commitments binding.29

The ECJ then directly ruled on the merits.30 The ECJ held that the EC
disproportionately interfered with the contractual rights of third parties, such as
Canal+, since Paramount’s binding commitments rendered their contractual rights
meaningless.31 As a result, the ECJ set aside the GC’s judgment and annulled the
EC’s decision.

Comment
Clearly this is an important ruling. Many were unclear what was meant in practice
by the finding in Alrosa that third parties’ interests had to be taken into account.
The EC has withdrawn its commitment decisions as regards the other film studios
(see below).
It will be interesting to see if the EC now decides not to pursue art.9 cases in

some circumstances, notably if through an art.7 procedure there could be scope
for the parties to argue justifications based on art.101(3) TFEU grounds, or if, after
this ruling, the impact on third parties is considered too great.
The case here concerned restrictions giving absolute territorial protection, in

principle a restriction by object. Yet Canal+’s argument was that such protection
might be justified in the context of broadcasting in the specific circumstances and,
that if such a challenge should be made, Canal+ at least should have been directly
in the case, not just an interested third party.

Article 102

Box 13

Article 102•

Baltic Rail/Slovak Telecom–

Bronner does not apply where there is a pre-existing duty to grant access based on
regulations (e.g. in rail and telecoms)

*

EC entitled to treat actions restricting access by third parties as abuses on other
grounds (e.g. unfair or discriminatory access)

*

Even though may appear as an implied or “constructive” refusal of access to infras-
tructure

*

Not forcing network provider to offer access, since access already given*

SABAM–

A collecting society may be abusively fixing its royalty fee pricing, if it uses a tariff
which systematically results in fees which are more than actual use of its repertoire

*

29Groupe Canal+ (C-132/19) EU:C:2020:1007 at [115].
30Groupe Canal+ (C-132/19) EU:C:2020:1007 at [121]–[128].
31Groupe Canal+ (C-132/19) EU:C:2020:1007 at [123]–[127].
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Baltic Rail
It may be recalled that in 2017, the EC found that Lithuanian Railways (Lietuvos
geležinkeliai) (LG) had abused its dominant position on the Lithuanian rail freight
market by removing some 19 km of track connecting Latvia and Lithuania. 32

The EC held that by doing this, LG prevented its major customer, Orlen Lietuva,
which operated a refinery near the Latvian border, from switching transportation
services to rival Latvian Railways (LDZ) and prevented LDZ from entering the
Lithuanian rail freight market. The removal meant that a longer alternative route
through Lithuania had to be used, making LDZ’s solution more difficult and
uncompetitive.
The EC imposed a fine of €27.8 million on LG for abusing its dominant position

and required LG to bring the infringement to an end.
The background was as follows: LG was the incumbent railway company in

Lithuania, responsible for infrastructure management and commercial services.
LG had a large volume contract, moving oil products from the refinery owned by
Orlen to the port of Klaipėda for export, while smaller amounts were exported to
Latvia and Estonia through a shorter route. Orlen started to negotiate with LDZ
to move the large volume contract to LDZ and ship the oil products to ports in
Latvia for export.
As those plans started to take shape, LG found that there was “buckling” on

some 1.6km of the track on the shorter route. Then, in what the EC considered
“great haste”, LG decided to remove 19km of track on a whole section of the route,
stating that it all had to be repaired. However, LG had not applied for funds to do
the repairs work, and LG expected that it would require a grant of EU structural
funds to do so (which would take some time). So in practice this effectively made
LDZ’s competitive offer impossible.
Subsequently Orlen complained to the EC, leading to the EC’s investigation,

onsite inspections and ultimately, decision.
In November 2020, the GC generally upheld the EC’s decision, although it

reduced the fine from €27.8 million to €20 million.33

LG’s arguments First, LG argued that the EC should have assessed the case
through the framework of the essential facilities doctrine, that is as against
Bronner,34 since the issue was whether the removal of track amounted to a refusal
of access to essential infrastructure.
LG also argued that the EC had made various errors in its evaluation of the

circumstances. Notably LG argued that removal of the 19km of track was justified
as the whole track was old and dilapidated. It was also not reasonable to expect
LG to prioritise repair of that track when it was to allow a single competitor a more
attractive route to serve a single customer. LG had to consider its responsibilities
for a whole network. Orlen could still export to Latvia and Estonia using another
route, even if that was longer.35 LG argued that the track removed was not

32With thanks to Lukas Simas for his assistance.
33Lietuvos Gelezinkeliai AB v European Commission (T-814/17), Judgment of 18 November 2020, EU:T:2020:545;

[2021] 4 C.M.L.R. 8, GC Press Release 140/20, 18 December 2020.
34Oscar Bronner GmbH & Co KG v Mediaprint Zeitungs- und Zeitschriftenverlag GmbH & Co KG (C-7/97)

EU:C:1998:569; [1998] E.C.R. I-7791; [1999] 4 C.M.L.R. 112.
35Bronner (C-7/97) EU:C:1998:569 at [70]–[73].

216 International Company and Commercial Law Review

[2022] I.C.C.L.R., Issue 4 © 2022 Thomson Reuters and Contributors



indispensable for LDZ to compete, as LDZ could use that alternative route even
if it was longer.36

The GC’s judgment The GC disagreed. The Court considered that the EC was
correct not to apply the essential facility doctrine and instead assess LG’s conduct
as an exclusionary abuse under art.102 TFEU. The GC noted, in particular, that
the requirements of the essential facilities doctrine are only applicable in the absence
of regulatory obligations to provide access to other undertakings.37 In this case,
there was a regulatory obligation to give access to third parties.
The key point was that LG already had a duty to offer and manage access to

railway infrastructure on the regulatory background. The Court noted that the EC
was not requiring a new access, there was already a legal duty to supply.38 The
case concerned conduct capable of hindering market entry by making access more
difficult.39

The GC reviewed in detail LG’s points on the EC’s decision and considered
that the EC’s assessment had been correct. Notably, LG had not shown why it
removed all the track in “great haste” when the plans of LDZ and Orlen, which
would compete with LG’s services started to be put in place; and without organising
the applications for funding to do the necessary repairs. The Court stated that LG
should have considered doing more focussed repairs in stages over time (a
“staggered reconstruction”), minimising disturbance of the shorter route’s use.40

As for the fine, the GC reduced it in its unlimited jurisdiction from €27.8 to €20
million on the basis of proportionality (i.e. that the infringement had limited
geographic scope and only one of the routes between Latvia and Lithuania was
affected).41

The GC also upheld the remedies proposed by the EC: reconstruction of the
track; or elimination of the competitive disadvantages on LDZ through using a
longer export route.
LG rebuilt the track.

Slovak Telekom and Deutsche Telekom
InMarch 2021, the ECJ gave important rulings on whenBronner (C-7/97) applies,42
as it dismissed appeals by Slovak Telekom (ST) andDeutsche Telekom (DT) against
GC judgments upholding an EC decision finding infringements of art.102 TFEU
on the Slovak telecoms market.43

The background was as follows: ST is the largest telecoms operator and
broadband provider in Slovakia. Between August 2005 and December 2010, DT,
the incumbent telecommunications operator in Germany, held a 51% shareholding
in ST.

36Bronner (C-7/97) EU:C:1998:569 at [72].
37Bronner (C-7/97) EU:C:1998:569 at [91].
38Bronner (C-7/97) EU:C:1998:569 at [87]–[99].
39Bronner (C-7/97) EU:C:1998:569 at [98].
40Bronner (C-7/97) EU:C:1998:569 at [223].
41Bronner (C-7/97) EU:C:1998:569 at [397]–[406].
42Bronner (C-7/97) EU:C:1998:569.
43With thanks to Edouard Bruc. Slovak Telekom v European Commission (C-165/19 P) EU:C:2021:239; [2021]

4 C.M.L.R. 21 andDeutsche Telekom AG v European Commission (C-152/19 P) EU:C:2021:238; [2021] 4 C.M.L.R.
20, both judgments of 25 March 2021. ECJ Press Release 50/21, 25 March 2021.
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Following a market analysis, in 2005 the Slovak Regulatory Authority for
Telecommunications designated ST as an operator with significant power on the
wholesale market for unbundled access to the local loop. This meant that ST had
to grant all reasonable and justified requests for unbundling of its local loop in
order to enable alternative operators to use that loop to offer their own services on
the retail market.
In October 2014, the EC adopted a decision in which it found that ST had abused

its dominant position on the Slovak market for broadband internet services, by
limiting the access of alternative operators to its local loop between 2005 and 2010;
and that DT was liable since it formed an undertaking with ST.
The EC found that ST had infringed art.102 TFEU by setting unfair terms and

conditions in its offer concerning unbundled access to its local loop and by applying
unfair tariffs which did not allow an equally efficient competitor to replicate the
retail services offered by STwithout incurring a loss.44As a result, the EC imposed
a fine of €38.8 million on ST and DT, jointly and severally, and a fine of €31
million on DT.
In December 2014, ST brought an action seeking annulment of the EC decision.

In December 2018, the GC partially dismissed that action.45

ST and DT appealed further to the ECJ essentially on two issues: (i) whether
the conditions in Bronner46 applied, notably whether it had to be shown that access
to ST’s infrastructure was indispensable for an abusive refusal of access; and (ii)
whether DT had decisive influence over ST.
The opinion of AG Saugmandsgaard Øe was delivered in September 2020.47

On the first question, whether the Bronner legal test was applicable, the Court
held “no”.
First, the Court noted (following the AG) that any undertaking, even if dominant,

remains, in principle, free to use the infrastructure that it has developed for its own
needs and to refuse to conclude contracts with others. Imposing on a dominant
undertaking, an obligation to conclude a contract with a competing undertaking
allowing that competing undertaking access to its own infrastructure is especially
detrimental to the freedom of contract and the right to property of the dominant
undertaking.48

So where a dominant undertaking refuses to give access to its infrastructure,
the decision to oblige it to grant its competitors access cannot be justified, at a
competition policy level, unless the dominant undertaking has a “genuinely tight
grip” on the market concerned.49

Second, the Court recalled the conditions in Bronner to assess whether a
dominant undertaking has a “genuinely tight grip” on the market by virtue of its
infrastructure. In accordance with that judgment, a dominant undertaking may be

44EC Decision, 15 October 2014—Slovak Telekom (AT.39523), as rectified by EC Decision, 16 December 2014
and by EC Decision, 17 April 2015.

45 Slovak Telekom as v European Commission (T-851/14), Judgment of 13 December, EU:T:2018:929; [2019] 4
C.M.L.R. 21. See also John Ratliff, “Major Events and Policy Issues in EU Competition Law 2018-2019: Part 2”,
I.C.C.L.R. [2020] 201, 202–204.

46Bronner (C-7/97) EU:C:1998:569.
47Opinion of AG Saugmandsgaard Øe, Deutsche Telekom AG (C-152/19 P); Slovak Telekom as v European

Commission (C-165/19 P), EU:C:2020:678.
48 Slovak Telekom (T-851/14) EU:C:2021:239 at [46]–[47].
49 Slovak Telekom (T-851/14) EU:C:2021:239 at [48].
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forced to give access to infrastructure that it has developed for the needs of its own
business only where:

(i) refusing that access is likely to eliminate all competition on the part
of the competing undertaking requesting access;

(ii) that refusal cannot be objectively justified;
(iii) such access is indispensable to the business of the competing

undertaking, that is to say, there is no actual or potential substitute
for that infrastructure.50

Third, the Court held that where a dominant undertaking gives access to its
infrastructure

“but makes that access, provision of services or sale of products subject to
unfair conditions, the conditions laid down … in Bronner do not apply.”51

While such practices can be abusive, in that they are able to give rise to
anti-competitive effects on the markets concerned, they cannot be equated with a
refusal to give access to infrastructure

“since the competent competition authority or national court will not have to
force the dominant undertaking to give access to its infrastructure, as that
access has already been granted.”52

The measures to be taken in such a context (if an abuse were found) would
therefore be less detrimental to the freedom of contract of the dominant undertaking
and to its right to property than forcing it to give access to its infrastructure where
it has reserved it for the needs of its own business.
Fourth, in this case, in view of the EU telecoms regulatory framework, which

requires ST to give competing undertakings access to its local loop, the Court
noted that ST could not and did not actually refuse to give access to that local loop.
Although it was correct that it retained autonomy to set the terms and conditions
for access.53

Since those terms and conditions did not constitute a refusal of access comparable
to that in Bronner, the conditions set out by the ECJ for that did not apply. As a
result, the Court rejected the arguments of ST and DT that the EC was required to
demonstrate that access to ST’s local loop was indispensable for competitor
undertakings to enter the market, in order to be able to classify the terms and
conditions for access called into question as an abuse of dominant position.54

In short, this was not a case of “constructive” or implied refusal to grant access
to infrastructure (as ST had argued).
On the second question, whether DT was liable for ST’s behaviour as its parent

company, the ECJ also rejected DT’s arguments. In particular, the Court ruled that
it was not necessary to demonstrate that DT had actually exercised decisive

50 Slovak Telekom (T-851/14) EU:C:2021:239 at [44].
51 Slovak Telekom (T-851/14) EU:C:2021:239 at [50].
52 Slovak Telekom (T-851/14) EU:C:2021:239 at [51]. The ECJ has previously held in Telefonica SA v European

Commission (C-295/12 P), EU:C:2014:2062; [2014] 5 C.M.L.R. 18 at [75] and [96], that the conditions laid down
in Bronner, and in particular the condition relating to the indispensability of access, did not apply in the case of abuse
in the form of a margin squeeze of competing operators in a downstream market.

53 Slovak Telekom (T-851/14) EU:C:2021:239 at [54]–[59].
54 Slovak Telekom (T-851/14) EU:C:2021:239 at [60].
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influence over ST. It was sufficient to demonstrate that DT had the possibility to
do so.55 The Court considered in this respect that the GC had rightly concluded
that DT was in a position to exercise decisive influence over ST on the facts.56

SABAM v Weareone and Wecandance
In November 2020, the ECJ delivered its judgment in SABAM v Weareone and
Wecandance.57This was on a preliminary reference from the Antwerp Commercial
Court and concerned a dispute between the Belgian collecting society for authors,
composers and publishers (SABAM) and two festival organisers (Weareone.World
andWecandance) over alleged unpaid royalties for music played at Tomorrowland
andWecandance festivals between 2013 and 2016. The festival organisers claimed
that the royalty fees charged by SABAM were abusive.

Background SABAM’s collecting methodology consists of minimum rates
determined by the size of the festival space and the number of available tickets.
However, SABAM can opt to charge a base rate calculated on the gross revenues
from ticket sales, and the value of the tickets offered for free in accordance with
sponsorship agreements.
The base rates contain eight different income brackets to which a discount is

applied. The discount varied according to the proportion of music from SABAM’s
repertoire played during the festival: whether it amounted to less than one-third,
or less than two-thirds of the total quantity of the full festival playlist.
The festival organisers claimed that these fees were not proportionate to the

economic value of the licensing services provided by SABAM insofar as the base
rate and the discount rule do not reflect SABAM’s contribution in a sufficiently
precise manner. Further, that they were based in part on elements unrelated to
those services, such as the organisers’ efforts to make a festival a “total experience”,
the promised infrastructure or the quality of the performers, without a deduction
of the organisers’ other costs related thereto.
The Antwerp Commercial Court decided to refer various questions to the ECJ

for a preliminary ruling.

The ECJ’s judgment The preliminary ruling dealt with the main issue whether
the method for calculating royalties used by SABAM amounts to an abuse of
dominant position. The main points were as follows:
First, the ECJ stated that using total revenues of an event as a base rate is not

in itself abusive under art.102 TFEU because there is no single suitable method
to identify the contribution of music to the overall attractiveness of a live music
festival more narrowly.58

The ECJ also noted that a form of remuneration expressed as a percentage of
turnover was a normal method to compensate for IP rights which can also be
applied to festival tickets. Such revenues represented the economic value of use

55Deutsche Telekom (C-152/19 P) EU:C:2021:238 at [77].
56Deutsche Telekom (C-152/19 P) EU:C:2021:238 at [80]–[87].
57With thanks to Virginia Del Pozo. Belgische Vereniging van Auteurs, Componisten en Uitgevers CVBA (SABAM)

v Weareone.World BVBA (C-372/19) EU:C:2020:959, Judgment of 25 November 2020.
58 SABAM v Weareone.World BVBA (C-372/19) EU:C:2020:959 at [37]–[39] and [47].
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of the musical works, a function of the real number of persons who enjoy them
and the importance for the event in question.59 The Court also recognised that
distinguishing other costs and factors could involve a disproportionate cost for the
collecting society.60

However, even if SABAM’s base rate is intrinsically legitimate and pursues a
legitimate goal, the Court noted that it could still be excessive. In this regard, the
ECJ stated that it is for the national court to determine whether SABAM’s rates
do not bear a reasonable relationship to the economic value of the performance.
For example, when fees are significantly and sustainably higher than the benchmark
(comparison) price under the relevant circumstances.61

Second, the ECJ noted that the one-third/two-thirds rule may be considered
unreasonable if there are more accurate ways to measure which music is played.
The ECJ noted here that the rule was rather imprecise in taking into account the
share of musical works in fact used from SABAM’s repertoire. SABAM almost
systematically received revenues materially higher than those that would apply if
only the music for which SABAM is responsible were to be considered.62

It was for the referring court to assess if there was a more precise method without
unreasonable cost for SABAM. However, the Court noted a few factors suggesting
such a possibility:

• The tariff applied after the festival organiser had delivered a list of
the works used in the event for SABAM to determine the discount
applicable, that is, if at least one-third or two-thirds of its works had
been used.

• There was musical recognition software which would allow for
precise checking whether works come from SABAM’s repertoire.

• SABAM also used other checking systems in other versions of its
tariff, such as an approved checking company, or temporary
replacement of the one-third/two-thirds rule by a rule allowing a
more precise determination of the proportion of SABAM works
used.63

Other

Qualcomm information request
In January 2021, the ECJ rejected Qualcomm’s further appeal as regards the GC’s
upholding of the EC’s information request after the SO in its predatory pricing
case.64

59 SABAM v Weareone.World BVBA (C-372/19) EU:C:2020:959 at [44].
60 SABAM v Weareone.World BVBA (C-372/19) EU:C:2020:959 at [45]–[46].
61 SABAM v Weareone.World BVBA (C-372/19) EU:C:2020:959 at [34]–[48].
62 SABAM v Weareone.World BVBA (C-372/19) EU:C:2020:959 at [49]–[55].
63 SABAM v Weareone.World BVBA (C-372/19) EU:C:2020:959 at [57]–[60].
64With thanks to Edouard Bruc. Qualcomm Inc v European Commission (C-466/19 P) EU:C:2021:76; [2021] 4

C.M.L.R. 15, Judgment of 28 January 2021. The GC’s judgment was Qualcomm Inc v European Commission
(T-371/17) EU:T:2019:232; [2019] 4 C.M.L.R. 44. See also Ratliff, “Major Events and Policy Issues in EUCompetition
Law 2018-2019: Part 2”, I.C.C.L.R. [2020] 201, 207–208.
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Fakro
In December 2020, the GC also dismissed Fakro’s appeal against the EC decision
to reject its complaint concerning alleged infringements of art.102 TFEU (Velux
(AT.40026)).65

Commission Decisions

Box 14

Cartels•

New–

Railway cargo “blocktrains”—Germany, Belgium,Austria—collusion onwho contacts
who

*

USD SSA bond market—unlawful trader co-operation in online chatrooms*

EuropeanGovernment bonds tradingmarket—similar—some fines time barred—part
of fine “reimbursed” to UK

*

Emission cleaning for new diesel passenger cars—collusion to avoid competition
on AdBlue beyond legal requirements (with EC guidance on what cooperation is
lawful)

*

Various decisions re-adopted–

Various old decisions published–

Article 101 TFEU Cartels—New

Box 15

New Cartel Fines

(November 2020-October 2021)

Highest company fine(s)Total Fines

€ 9.4 millionCCPL€ 9.4 millionRetail Food Packaging (CC-
PL only) (re-adoption)

€ 48.3 millionDeutsche Bahn€ 48.6 millionRailway Cargo

€12.6 millionBank of America€ 28.5 millionSSA Bonds Trading

€ 172.4 millionUBS€ 371.4 millionEuropeanGovernment Bonds

€ 6.5 millionICAP€ 6.5 millionYIRD (ICAP only) (re-adop-
tion)

[not indicated]JP Morgan66[not indicated]EIRD (re-adoption)

€ 502.4 millionVW Group€ 875.2 millionEmissions cleaning for new
diesel cars

€ 1.3 billionTOTAL

65Fakro sp z o.o. v European Commission (T-515/18), Judgment of 16 December 2020, EU:T:2020:620.
66Decision with amounts not yet available. JP Morgan, however, had the highest amount in the original 2016 de-

cision.
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Railway cargo
In April 2021, the EC fined the German and Belgian national railway companies,
Deutsche Bahn (DB) and SNCB, a total of €48 million for having participated in
a customer allocation cartel together with the Austrian national railway company,
ÖBB.67 ÖBB was not fined, having revealed the cartel. All the parties admitted
their participation in the cartel and decided to settle.
The EC found that the companies exchanged customer information for

competitive offers for cross-border cargo services on so-called blocktrains, which
are trains transporting goods from one point (such as a production site) to another
(such as a warehouse) without being split up or stopped. The cartel was found to
have lasted from December 2008 to April 2014. The SNCB participated from
November 2011.
To establish the amount of the fine, the EC used the participants’ sales value in

the EU during the last full year of infringement, 2013, increased by 50% for DB,
considered as a repeat offender due to its involvement in the Freight Forwarding
cartel. Both parties benefitted from fine reductions for their cooperation and because
they settled the case. DB was fined €48.3 million and the SNCB €270,000.
This is the EC’s second blocktrains collusion decision after a 2015 decision

concerning Central and South-Eastern Europe routes.68

SSA bonds trading In April 2021, the EC adopted a decision fining three banks
a total of €28.5 million for their participation in an EEA-wide cartel on the
secondary trading market for Supra-sovereign, Sovereign, and Agency (SSA)
bonds in US dollars.69

Bonds are first issued on the “primary” market for sale to investors through
auctions or syndicates. (A bond is a form of debt security that enables entities to
raise cash.) Bonds are traded between banks, brokers and investors on the
“secondary” market, where potential customers such as investment and pension
funds approach the banks to obtain an independent quotation of the price and the
quantity available of the bonds of a specific issuer.
“Supra-sovereign bonds” are issued by supra-national institutions (such as the

European Investment Bank), while “sovereign bonds” are issued by central
governments under other laws than their domestic ones and/or in other currencies
than their domestic one (such as bonds in US dollars by European governments).
“Agency bonds” are issued by government-related agencies and public authorities
such as regional development banks.
The cartel participants were Bank of America Merrill Lynch, Crédit Agricole,

Crédit Suisse, and Deutsche Bank. Deutsche Bankwas not fined because it revealed
the cartel.
The EC found that the banks coordinated their behaviour through a core group

of traders, all working in the banks’ USD SSA bond divisions. The traders knew
each other personally. They met via multilateral or bilateral chatrooms on
Bloomberg terminals to update each other on their trading activities, exchange

67Rail Cargo (AT.40330). IP/21/1843, 20 April 2021. With thanks to Katrin Guéna for her assistance with this
cartel section.

68 See Blocktrains (AT.40098).
69 SSA Bonds (AT.40346). IP/21/2004, 28 April 2021.
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sensitive information, coordinate on prices shown to customers or the market, and
aligned their trading activities on the secondary market for these bonds. They also
refrained from bidding or offering and removed (“killed”) bids or offers from the
market to avoid competition. The EC noted also split trades between each other,
and combining or reducing their respective positions to meet a customer’s demand,
without the customers’ knowledge, thereby limiting choice. The cartel was found
to have lasted five years, from January 2010 to March 2015.
Bank of America Merrill Lynch was fined €12.6 million, Crédit Suisse €11.9

million, and Crédit Agricole €4 million.
The EC noted that pursuant to art.141(2) of the EU-UKWithdrawal Agreement,

it was competent for the case because the investigations started before the end of
the transition period. However, the EU would reimburse the UK for its “share” of
the amount of the fine.

European government bonds trading In May 2021, the EC announced its
decision on the “European Government Bonds” (EGB) trading cartel. Seven
investment banks, Bank of America, Natixis, Nomura, RBS (nowNatWest), UBS,
UniCredit, and WestLB (now Portigon) participated through their traders.70

EGBs are debt securities denominated in Euro, issued by European governments
to raise funds on fixed terms and interest rates. EGBs are traded on primary and
secondary markets.
The EC found that traders working at the banks’ EGB desks were in close contact

via multilateral chatrooms on Bloomberg terminals. They exchanged sensitive
information on prices and volumes offered in the run-up to auctions, and prices
shown to their customers and the market. They also coordinated their bidding
strategies and trading parameters. The cartel was found to have lasted from 2007
to 2011 and concerned the whole EEA.
Since Bank of America and Natixis participated in the cartel only from 2007 to

2008, and from 2008 to 2009 respectively, they did not receive a fine, their
participation being outside the limitation period. RBS/NatWest received full
immunity for revealing the cartel.
The EC fined Nomura €129.6 million, UBS €172.4million and UniCredit €69.4

million. WestLB/Portigon’s fine of €4.9 million was reduced to zero because
Portigon and the legal and economic successor to WestLB did not generate any
net turnover in the last business year, which served as a cap to the fine. UBS’s fine
was reduced by 45% because of its cooperation. The total fines imposed amounted
to €371 million. Again, the EC indicated that it would reimburse part of the fine
to the UK.

Emission cleaning for new diesel passenger cars In July 2021, the EC
found that Daimler, the VW Group (Volkswagen, Audi and Porsche), and BMW
unlawfully colluded on the technical development of a “selective catalytic
reduction” (SCR) technology, used to reduce nitrogen oxide (NOx) emissions from
diesel passenger cars.71 The SCR technology permits to inject urea, also called

70EGB (AT.40324). IP/21/2565, 20 May 2021.
71Car Emissions (AT.40178). IP/21/3581, 8 July 2021.
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“AdBlue” into the exhaust gas stream, which transforms NOx into non-toxic water
and nitrogen.
The EC stated that the car producers organised regular meetings, exchanging

sensitive information and agreeing on AdBlue tank sizes and ranges and a common
understanding on the average estimated consumption of AdBlue. The EC stated
that for over five years, the car manufacturers colluded to avoid competition on
cleaning better than required by law despite the relevant technology being available.
The cartel was found to have lasted from June 2009 to October 2014.
Following a settlement procedure, Daimler received full immunity for making

the cartel known to the EC. The VW Group was fined €502.4 million and BMW
€372.8 million, amounting to a total fine of €875.18 million. The VW Group’s
fine was reduced for its cooperation during the procedure. All the parties received
a 10% fine reduction under the Settlement Notice.
There was an additional reduction of 20% given that this was the EC’s first

cartel decision based only on restriction of technical development.
The EC also gave the parties guidance on aspects of their cooperation which

raised no competition concerns, such as the standardisation of the AdBlue filler
neck, the discussion of quality standards for AdBlue or the joint development of
an AdBlue dosing software platform.
Again, the EC indicated that part of the fine would be reimbursed to the UK.

Other re-adopted decisions In May 2021, the EC re-adopted its decision
against ICAP for having facilitated several cartels in the Yen Interest Rate
Derivatives (YIRD) trading market.72 It may be recalled that in 2017, the GC
annulled one of ICAP’s infringements, reduced the duration of its participation
for four infringements, and annulled the fines due to inadequate reasoning.73 The
EC imposed a fine of €6.5 million on ICAP instead of €14.9 million.
In June 2021, the EC published a summary of its amending decision in the Retail

Food Packaging cartel as regards the CCPL Group.74 It may be recalled that the
GC annulled in 2019 fines imposed on the entities of the CCPL Group because of
the EC’s insufficient reasoning.75 CCPL’s fines were reduced from €33.9 million
to €9.4 million.
In June 2021, the EC adopted two decisions amending its 2016 decision regarding

the Euro Interest Rate Derivatives cartel, one addressed to HSBC, and the other
to JPMorgan Chase andCrédit Agricole.76 In 2019, the GC upheld HSBC’s liability
in the infringements, but annulled the fine on grounds of insufficient reasoning.77

The EC’s re-adopted decision provides detailed explanations on the fine calculation
and reduces the fine imposed on HSBC from €33.6 million to €31.7 million. The
re-adopted decision addressed to JPMorgan Chase and Crédit Agricole is to correct
the same issues, pending appeals before the General Court.

72 Yen Interest Rate Derivatives (YIRD) (AT.39861). EC Daily News, 28 May 2021.
73See John Ratliff, “Major Events and Policy Issues in EUCompetition Law 2017-2018: Part 1”, I.C.C.L.R. [2019]

121, 142.
74Retail Food Packaging (AT.39563) [2018] 5 C.M.L.R. 1. The EC’s summary is in [2021] OJ C245/13. The

non-confidential version of the decision is on the EC’s website.
75See John Ratliff, “Major Events and Policy Issues in EUCompetition Law 2018-2019: Part 1”, I.C.C.L.R. [2020]

109, 142.
76Euro Interest Rate Derivatives (AT.39914) [2018] 4 C.M.L.R. 27. EC Daily News, 28 June 2021.
77 See Ratliff, “Major Events and Policy Issues in EU Competition Law 2018-2019: Part 1”, I.C.C.L.R. [2020]

109, 158.
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Article 101 TFEU Cartels—Old

Ethylene
In January 2021, the EC put its non-confidential decision in this case on its website
and published its summary of the case.78 We noted the case last year.79 It may be
recalled that it involved collusion by purchasers of ethylene to push down an
industry price reference called the “monthly contracted price” (MCP). The MCP
is based on individual negotiations between ethylene buyers and sellers, which are
communicated to private independent reporting agencies.
The EC focused not on the MCP itself, which is designed as a benchmark to

deal with a high degree of market volatility, rather on collusion to influence the
inputs of negotiations to the MCP.
The MCP involves a “2+2 settlement” settlement process to establish an MCP

for the upcoming month, a pair of a supplier and a buyer report an agreement,
which initial settlement is published. If another buyer and seller settle at an identical
price, this price becomes the MCP for the following month via publication by the
reporting agencies.80Reporting agencies compete to be the first to report theMCP.
The EC found bilateral contacts between purchasers as regards their future

behaviour in negotiations; and that the parties agreed on opening price targets,
negotiations strategies, and ultimately price targets. They also made joint
evaluations of market pricing factors and public analyst intelligence. There were
exchanges between them during settlement negotiations.81

The EC also noted that the parties exchanged information on market trends as
regards elements important to the ethylene price and their views on how these
developments would affect the MCP.82

The coordination was treated as a restriction by object, since the MCP directly
influenced actual ethylene purchase prices under supply contracts and, in some
transactions, the spot market.
The fines amounted to €260 million. The infringement was found as regards

ethylene purchases in Belgium, France, Germany and the Netherlands.
Infringements were found between the end of 2011 and March 2017.
Westlake was the immunity applicant. Others were fined between €15.8 million

and €155.7 million. Clariant’s fine was increased by 50% for recidivism. There
was also a general 10% fine increase insofar as a purchasing cartel was involved.83

Other
In December 2020, the EC published the non-confidential version of its settlement
decision in the Canned vegetables cartel case on its website.84 This concerned
Bonduelle, Coroos International and Groupe CECAB. Two points in the decision

78Ethylene (AT.40410). [2021] OJ C24/14.
79See John Ratliff, “Major Events and Policy Issues in EUCompetition Law 2019-2020: Part 2”, I.C.C.L.R. [2021]

177, 178.
80Ethylene (AT.40410) at [8]–[10].
81Ethylene (AT.40410) at [38]–[42], [54]–[55] and [70].
82Ethylene (AT.40410) at [43].
83Ethylene (AT.40410) at [141]–[146].
84Canned vegetables (AT.40127). The EC’s summary is in [202] OJ C434/9. See also Ratliff, “Major Events and

Policy Issues in EU Competition Law 2018-2019: Part 2”, I.C.C.L.R. [2020] 201, 213.
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may be of particular interest: (i) the EC does not name the non-settling party at
all, just putting […] in certain places; and (ii) the EC allowed the fines to be paid
in four instalments: one sixth within three months, then the remaining amount in
three annual instalments, a further sixth and two payments of one-third (each time
with applicable interest).
In February 2021, the EC published the non-confidential version of its settlement

decision in the Car Closure Systems case on its website.85
In February 2021, the EC published the non-confidential version of its re-adopted

2019 decision in the Reinforcing steel bars case (in Italian) on its website.86
In October 2021, the EC published the provisional, non-confidential version of

its decision in the Capacitors case on its website. It is 324 pages.87

Article 101 TFEU

Box 16

Article 101 TFEU•

Cephalon and Teva—Modafinil—Pay for delay–

EC decision published*

Inducement through a (favourable) package of commercial transactions (e.g. access
to data)

*

Valve and five PC video game publishers–

Geoblocking restrictions using “Steam” activation keys*

Fine reductions for co-operation*

Withdrawal of Disney, NBCUniversal, Sony, Warner Bros, Sky decision–

Further to Groupe Canal+ judgment*

EC vaccine cooperation comfort letter re. matchmaking event–

Guidance on what information could be exchanged*

Limits between direct competitors*

EC advice/role if exchanging confidential business information between direct
competitors indispensable to scaling-up activities

*

(What about this for sustainability issues?)*

Opinion by French Competition Authority on possible coordinated film release–

COVID-19 has led to a big “congestion” of films*

Cephalon and Teva—Modafinil—Pay for delay
In November 2020, the EC fined Cephalon and Teva for entering into a patent
dispute settlement agreement which the EC found to have induced Teva not to

85Car Closure Systems (AT.40299). The EC’s summary is in [2021] OJ C40/7. See Ratliff, “Major Events and
Policy Issues in EU Competition Law 2019-2020: Part 2”, I.C.C.L.R. [2021] 177, 179.

86Reinforcing steel bars (AT.37956). See, Ratliff, “Major Events and Policy Issues in EU Competition Law
2018-2019: Part 2”, I.C.C.L.R. [2020] 201, 213.

87Capacitors (AT.40136). The judgments in the appeals have been described above. The EC’s summary is in
[2018] OJ C446/10. See also John Ratliff, “Major Events and Policy Issues in EU Competition Law 2017-2018: Part
2”, I.C.C.L.R. [2019] 195, 220.
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enter the market with a generic version of modafinil to rival Provigil, a
modafinil-based medicine developed by Cephalon.
Provigil is used to treat sleeping disorders, notably excessive daytime sleepiness.88

Provigil was Cephalon’s best-selling product and, for many years, accounted for
some 40% of its worldwide turnover. Cephalon was fined €30.48 million; Teva
€30 million.
The EC noted that in 2005, Cephalon’s primary patent on modafinil had expired.

Cephalon still held some secondary patents. Teva was Cephalon’s most advanced
generic rival and only real competitive threat in Europe. In 2005, Teva already
had entered the UKmarket and was about to obtainmarketing authorisations (MAs)
for other EU countries.
It appears that Cephalon doubted the strength of its secondary patents. However,

it still sought to enforce them against Teva. Teva was convinced that Cephalon’s
secondary patents were invalid and not infringed. Years later, their invalidity was
confirmed by courts. Nonetheless, the EC found that the parties concluded a
“reverse payment settlement” in December 2005: Teva undertook not to enter the
market and not to challenge Cephalon’s secondary patents, thereby eliminating
Teva as a competitor.
The EC found that Cephalon: (i) granted Teva a non-exclusive licence to market

generic modafinil from 2021 onwards (in the last three years before the expiry of
the litigated patents); (ii) purchased a licence to certain IP rights held by Teva;
(iii) granted Teva access to certain unrelated clinical data allowing Teva to gain
time in obtaining regulatory approvals for its Parkinson’s disease medicine Azilect;
and (iv) transferred to Teva approx. €5.5 million as an alleged payment for avoided
litigation costs.89

In October 2011, Teva and Cephalon merged, so the infringement was found
from December 2005 until then.
The EC found an infringement of art.101 TFEU, by object and by effect.
As regards the restriction by object, the EC generally followed the Generics

(UK) paroxetine judgment,90 as well as other standard case law on “by object”
restrictions (e.g. Cartes Bancaires),91 The EC noted that an agreement is to be
characterised as a “by object” restriction in this context when it is plain that the
value transfers concerned cannot have any explanation other than the commercial
interest of both parties not to compete on the merits.92

The value transfer must be assessed on a case-by-case basis, the key issue being
whether the net gain of the transfers of value acted as an incentive to refrain from
entering the market. However, there is no requirement that the net gain should be
greater than the profits which the generic would have earned if it had been
successful in challenging the patent concerned through legal proceedings.93

88With thanks to Georgia Tzifa and Lukas Šimas. Cephalon (AT.39686). IP/20/2220, 26 November 2020. The
EC’s summary is in [2021] OJ C32/9. The non-confidential version of the decision (which is 379 pages) is available
on the EC’s website.

89Cephalon (AT.39686) at [213]–[456].
90Generics (UK) Ltd v Competition andMarkets Authority (C-307/18) Judgment of 30 January 2020, EU:C:2020:52;

[2020] 4 C.M.L.R. 14.
91Groupement des cartes bancaires (CB) v European Commission (C-67/13 P) Judgment of 11 September 2014,

EU:C:2014:2204; [2014] 5 C.M.L.R. 22.
92Cephalon (AT.39686) at [576]–[580].
93Cephalon (AT.39686) at [574]–[575].
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Applied here, the EC noted that Teva accepted non-compete and non-challenge
commitments in return for a transfer of significant value from Cephalon.94 This
value transfer was mainly through a package of commercial transactions and, in
a small part, through cash payments. For example, an agreement for Teva to supply
the input material (API) for modafinil to Cephalon at guaranteed prices and
volumes, whilst Cephalon already had several API suppliers supplying it at lower
prices.95

The EC found that these transactions would not have occurred under normal
circumstances (or at least not on the same terms) and had no plausible explanation
other than the commercial interest of the parties not to compete on the market.
The total value transferred was also significant, the transactions being attractive
to Teva. Overall, the EC concluded that the package of transactions and payments
induced Teva to stay out of the market.96

The EC also found that the reverse payment settlement constituted a restriction
of competition by effect in (then) six EU Member States: France, Germany, the
Netherlands, Spain, Sweden and the UK.97 Over 80% of modafinil sales in the
EEA occurred in these countries. Cephalon was also considered to have market
power on all these markets; Teva was its most advanced competitive threat. No
other generic manufacturer exerted competitive pressure on Cephalon at the time
of the settlement agreement. The EC considered that, absent the agreement, Teva
would have been likely to continue trying to enter and compete with Cephalon on
the modafinil markets. The reverse payment settlement eliminated Teva as a
potential competitor and preserved Cephalon’s market power.
Cephalon’s fine was based on the EC’s Fining Guidelines. Teva was fined €30

million, applying point 37 of the EC Fining Guidelines, since there was no relevant
value of sales for Teva as it had agreed to stay out of the market.98

Valve and five PC video game publishers
In January 2021, the EC announced that it had fined Valve, owner of the online
PC gaming platform “Steam” and five publishers of PC video games €7.8 million
for geoblocking.99 The publishers were Bandai Namco, Capcom, Focus Home,
Koch Media and ZeniMax.
When such publishers use Steam, they are given so-called activation keys which

include a territorial control function. In addition, Valve made such keys available
for use when video games are bought outside Steam but used it to play, thereby
allowing geographical restrictions on use.
The EC found bilateral agreements between Valve and each of the five PC video

games publishers which prevented the activation of some of their games outside
the Czech Republic, Poland, Hungary, Romania, Slovakia, Estonia, Latvia and
Lithuania, dividing the EEA market between 2010 and 2015.

94Cephalon (AT.39686) at [964]–[973].
95Cephalon (AT.39686) at [694]–[782].
96Cephalon (AT.39686) at [947]–[1018].
97Cephalon (AT.39686) at [1254]–[1259].
98Cephalon (AT.39686) at [1383]–[1399]. It will be recalled that, under point 37, the EC may depart from the

general methodology of the EC Fining Guidelines because of the particularities of a given case.
99Valve and five PC video game publishers (AT.40413, 40414, 40420, 40422 and 40424). IP/21/170, 20 January

2021.
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The EC also found bilateral agreements (licensing and distribution agreements)
between four of the five publishers and some of their distributors in the EEA,
containing clauses which restricted passive sales of the games within the EEA.
These were between 2007 and 2018.
The geoblocking practices concerned both physical media such as DVDs, and

downloads. The net result was that a purchaser of a PC video game cross-border
through a passive sale could not activate the game via Steam in his/her country.
This is also another case of fine reductions for cooperation, since the five

publishers did so, and were granted reductions between 10% and 15%. The fines
on publishers ranged between €340,000 and €1.6 million. The EC noted that Valve
did not cooperate and was fined some €1.6 million.

Withdrawal of Disney, NBCUniversal, Sony, Warner Bros, Sky
decision
In March 2021, the EC withdrew its 2019 decision regarding commitments given
by Disney, NBCUniversal, Sony, Warner Bros and Sky, in light of the ECJ’s
judgment in the Groupe Canal+ case, summarised above.100

COVID-19 measures

EC vaccine cooperation letter In March 2021, the EC issued a second
“comfort” (no-action) letter101 under the Antitrust Temporary Framework in the
context of COVID-19 to encourage cooperation at a matchmaking event (“the
Event”) relating to COVID-19 vaccines.102

The Event,103 co-organised by two consortium partners on behalf of the EC,
aimed to bring together over 300 participants from 25 EUMember States inMarch
2021 to increase COVID-19 vaccine production. The letter concerns compliance
with the EU Competition rules of the organisation and the structure of the Event,
as well as the exchanges of information between the Event participants under
art.101 TFEU.
The Event allowed participating companies, including suppliers of key materials

for COVID-19 vaccines and manufacturers of the vaccines, to schedule meetings
online and to discuss possible partnerships in short time slots under full
confidentiality. In these online meetings the participants sought to match their
demand with the supply of potentially scarce inputs. The Event was open to any
operator concerned with production capacity in the EU.
The comfort letter recognised the urgent demand for COVID-19 vaccines and

the need to increase supplies by seeking complementary production capacities.
The EC referred to its Communication on the HERA incubator which noted the

100Cross-border access to pay-TV (AT.40023). EC Daily News, 31 March 2021. The EC’s summary is in [2021]
OJ C184/7.

101With thanks to Su Şimşek. EC Communication, “Temporary Framework for assessing antitrust issues related
to business cooperation in response to situations of urgency stemming from the current COVID-19 outbreak”, [2020]
OJ CI116/7.

102EC Comfort Letter of 25 March 2021 to Ecorys Europe EEIG-GEIE and Sociedade Portuguesa de Inovação,
available at: https://ec.europa.eu/competition/antitrust/comfort_letter_coronavirus_matchmaking_event_25032021
.pdf [Accessed 7 February 2022].

103EC’s Daily News, 29 March 2021, “Vaccines: Commission hosts first EU matchmaking event to mobilise
Europe’s full potential for the production of COVID-19 vaccines”.
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bottlenecks in the supply chain of COVID-19 vaccines and identified engagement
with companies that already have relevant capacities as one of the fastest ways to
increase production.104

The letter identified the aim of the Event as creating new collaboration
opportunities between companies along the value chain to address shortages linked
to the production and supply of COVID-19 vaccines.
In its assessment of the Event’s compliance with EU Competition law, the EC

stated that it took into account that the co-organisers informed the participants of
the need to observe EU Competition law during the Event and took measures to
remind participants of applicable rules throughout the Event.
The EC also noted that the information exchanges between the participants

during the Event were aimed at finding partners with complementary capabilities
and skills to increase the supply of urgently needed COVID-19 vaccines. The EC
considered that the organisation of and participation at the Event did not raise
concerns under art.101 TFEU under these circumstances, provided that:

• As regards matchmaking meetings between any companies, any
exchange of confidential business information would be limited to
what is indispensable for resolving the supply challenges linked to
the COVID-19 pandemic.

• As regards matchmaking meetings between direct competitors: (i)
companies would not share any confidential business information
regarding their competing products, including information relating
to prices, discounts, costs, sales, commercial strategies, expansion
plans and investments, customers list; and (ii) direct competitors
would keep a record of the topics they discussed.

The EC noted that direct competitors, who considered that exchanging
confidential business information would be indispensable to increase production
of COVID-19 vaccines, had to request specific guidance from the EC at least 24
hours before engaging in such exchange in the Event.
The letter required the co-organisers to keep a record of which companies have

been meeting during the Event for the term of their consortium, and to transfer
that information to the EC upon the expiry of the contract.
The EC clarified that the letter did not cover any discussion of confidential

information, including prices, between direct competitors or any other possible
cooperation between them.Non-competitors remained responsible for self-assessing
the compliance of their subsequent cooperation resulting from the Event under
EU Competition law.
The EC also emphasised its readiness to provide guidance to companies,

associations and their legal advisers on specific cooperation initiatives that need
to be swiftly implemented to tackle the pandemic and where there is uncertainty
about the compliance of such initiatives with EU Competition law.

104EC Communication of 17 February 2021 to the European Parliament, the European Council and the Council,
“HERA Incubator: Anticipating together the threat of COVID-19 variants”, COM(2021)78, available at: https://eur
-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:52021DC0078 [Accessed 7 February 2022]. See also IP/21/641,
17 February 2021.
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Subject to the foregoing considerations, the EC concluded that the exchanges
of information between participants in the Event did not raise competition law
concerns under art.101 TFEU.

Comment
Clearly this was all very interesting, although it raises two issues:
First, could the EC not assist further with more self-executing guidance in these

cases? The point being that, in anti-climate change initiatives, similar issues are
arising (although perhaps not on production capacity sharing as in the vaccines
case).
At the moment, companies are matchmaking for new sustainability initiatives,

whether new innovation projects involving specific collaborations and joint
ventures, or industry-wide changes where that may be required. This has to be
done carefully, using the existing EC Horizontal Guidelines. It would assist to
have clear, simpler route maps on this in a Notice, or at least in the coming revised
Horizontal Guidelines, to accelerate such processes.
Second, could there be another comfort letter for such green initiatives? In

discussing the rules applicable to the Hydrogen IPCEI, EC officials have made
similar comments, including suggestions to contact DG COMP for compliance
help if required. Why not generalise that now for potentially sensitive exchanges
of confidential information in a sustainability initiative?

French Competition Authority Opinion on possible coordinated film
release In February 2021, in light of the COVID-19 context,105 the French
Competition Authority (FCA) was asked by the French Cinema Mediator, a
representative and arbitrator instituted by law, to give an opinion on the possibility
of consultation between film distributors aimed at temporarily setting up a regulated
film release schedule, until a return to a normal situation.106

The aim of the issued opinion was to set out the framework of what could be
done then to allow distributors to engage in lawful negotiations. The opinion is 32
pages and was issued in April 2021.
At the outset, it may be useful to note that in a referral for an opinion, the FCA

can only rule on general competition issues and not on whether a specific practice
infringes competition law. Nor can the FCA, in the context of its advisory functions,
rule on the possibility of granting a practice an exemption.107

The FCA noted the background to the request: The COVID-19 health crisis has
deeply affected the film industry. While the congestion of cinema screens with an
increasing number of unreleased films is not a new phenomenon, it would be
accentuated, in an unprecedented fashion, when French cinemas reopen.108

Distributors would not only wish to release films which were initially scheduled
for 2020, but could not be shown, but also to rerun certain films already shown in

105With thanks to Édouard Bruc. FCA, Opinion no. 21-A-03 of 16 April 2021 on a referral by the CinemaMediator
for an opinion on a film release schedule in cinemas, p.18.

106This referral follows a joint letter sent to the Cinema Mediator in January 2021 by the Agence pour le
développement régional du cinéma, the Association française des cinémas d’art et d’essai and the Bureau de liaison
des organisations du cinéma (BLOC).

107 FCA, Opinion no. 21-A-03 of 16 April 2021 at [47]–[50].
108 FCA, Opinion no. 21-A-03 of 16 April 2021 at [18]–[45].
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cinemas in October 2020, whose screening was interrupted due to the second
closure of cinemas. In addition, they would also have to broadcast films scheduled
for release in 2021.109

The FCA’s Opinion was as follows: Among the various options considered,
that of an agreement between distributors, limited in time, concerning an upstream
determination of the film release schedule (i.e. at distributor rather than cinema
owner level), which would be sufficiently transparent and organised, appeared to
the FCA to be the best, both to overcome the shortcomings of the current system
and to develop a certain consensus (apart from a few market participants which
expressed their opposition to any form of agreement).
The FCA considered that such an agreement was likely to constitute a restriction

of competition caught by art.101(1) TFEU, but could be exempted under art.101(3)
TFEU.
In order to do so, the parties to any such horizontal agreement should do the

following.
First, demonstrate that the agreement would contribute to promote economic

progress and therefore provide elements making it possible to verify this, the link
between the agreement and its impact on economic progress as well as the
probability and the significance of that impact.110

In its referral, the Cinema Mediator argued that such an agreement would aim
to preserve the diversity of the cinematographic offering and the widest possible
dissemination of the films, in line with the public general interest, in an exceptional
period characterised both by the accumulation of an unprecedented stock of films
and by probable health restrictions when cinemas reopen.
In this respect, in a previous opinion issued in 2009, the FCA had noted that

cultural objectives could be accepted as part of economic progress.111 In addition,
agreements that improve production and distribution through better services or
quality are recognised as sources of qualitative economic progress.
Second, demonstrate that the net effect of the agreement would be at least neutral

from the cinema operators’ standpoint and that the agreement would not be harmful
to filmgoers, insofar as it would give them access to a diversified film offer.112

Third, given the exceptional nature of the current situation, establish the
insufficiency of alternative options to concerted action between distributors on a
schedule for the release of films in cinemas, such as, for example, deviating from
the media chronology by broadcasting the films directly to video-on-demand
platforms or through television channels.113

Finally, demonstrate that competition would be preserved for a substantial part
of the film distribution industry, and that the distributors involved in this process
would continue to compete on many parameters not covered by the agreement.
For example, the distributors could show that the agreement would be limited in

109 In mid-March 2021, the stock of films concerned was estimated at around 400, which would imply, according
to the BLOC, a release rate of 50 to 60 films per week to issue within a reasonable time. By way of comparison,
according to the Mediator, “since 2016, the average number of new films that are released each week is around 14”
(Opinion at [29]).

110 FCA, Opinion no. 21-A-03 of 16 April 2021 at [99]–[103].
111 FCA, Opinion no. 21-A-03 of 16 April 2021 at [102]; FCA, Opinion no. 09-A-50 of 8 October 2009 on a draft

ordinance amending certain provisions of the film and moving image code.
112 FCA, Opinion no. 21-A-03 of 16 April 2021 at [105].
113 FCA, Opinion no. 21-A-03 of 16 April 2021 at [107].
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time, would relate only to the release date of the films in cinemas and that, if
necessary, competition between them could subsist on all the other parameters,
such as the number of cinemas in which the films would be broadcast, the number
of copies of the films, the screening times, the broadcasting period of the films in
cinemas as well as the commercial negotiations with cinema operators concerning
both the choice of films and on the economic parameters of the contracts.114

Provided that the potential parties to the agreement would demonstrate that these
conditions were met, the FCA considered that an agreement between distributors
on a time-limited schedule for the release of films when the cinemas reopen could
benefit from an individual exemption provided for in art.101(3) TFEU and in art.L.
420-4(2)(I) of the French Commercial Code (the French equivalent of art.101(3)
TFEU).115

It is interesting to see such a pragmatic response to such an exceptional situation.

Czech network sharing agreements
In October 2021, the EC invited comments on commitments offered by T-Mobile
CZ, CETIN, O2 CZ, and their parent companies, Deutsche Telekom and PPF, to
address competition concerns in relation to: (i) the network sharing agreements
(NSAs) between T-Mobile CZ, O2 CZ, and then Czech telecom infrastructure
provider CETIN; and (ii) the Mobile Network Services Agreement (MNSA)
between O2 CZ and CETIN.116

The EC explained that in October 2016, the EC opened an investigation into a
network sharing agreement between O2 CZ and CETIN on the one hand and
T-Mobile CZ on the other. In August 2019, the EC sent an SO to T-Mobile CZ,
CETIN and O2 CZ and later to their parent companies, outlining its preliminary
competition concerns.
In August 2021, the EC adopted a preliminary assessment under art.9 of

Regulation 1/2003. The EC considered that the NSAs and the MNSAmay restrict
competition in breach of art.101(1) TFEU. In particular, the EC’s preliminary
analysis suggested that, in light of market circumstances in Czechia, the NSAs
and the MNSA might reduce the ability and incentives of T-Mobile CZ, CETIN
and O2 CZ to unilaterally invest in network infrastructure and therefore might
negatively affect the ability and incentives of T-Mobile CZ and O2 CZ to compete
on the retail and wholesale markets for mobile telecommunications services in
Czechia.
T-Mobile CZ, CETIN and O2 CZ and their parent companies offered the

following commitments to address the Commission’s competition concerns:

• To modernise the mobile network, through the deployment of
multi-standard Radio Access Network (RAN) equipment in certain
radio frequency layers.

• To set and review the financial conditions for unilateral network
deployments, in order to ensure cost-based pricing of any investments

114 FCA, Opinion no. 21-A-03 of 16 April 2021 at [109].
115 FCA, Opinion no. 21-A-03 of 16 April 2021 at [113].
116 IP/21/4986, 1 October 2021. AT.40305. The EC’s art.27(4) Notice is in [2021] OJ C398/24. The proposed

commitments are available on the EC’s website.
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or services provided by the operator responsible for the shared
network in that part of the country on behalf of the other operator.

• To improve the NSAs contractual provisions to limit information
exchange to what is absolutely necessary for the operation of the
shared network.

• In relation to the MNSA, to implement measures to ensure that
CETIN effectively prevents information spill-over between T-Mobile
CZ and O2 CZ.

The proposed commitments with regard to the NSAs would remain in force
until October 2033. The proposed commitments with regard to the MNSA would
apply for a period of: (i) the term of the MNSA; or (ii) the term of the NSAs
whichever of those terms ends earlier. An independent trustee would be appointed
by the EC in order to monitor the parties’ compliance with the commitments.
The EC also explained the background as follows: TheNSAs concern the sharing

of passive and active infrastructure for 2G, 3G and 4Gmobile telecommunications
technologies, while spectrum and the core network remain separate for each
operator.
The cooperation comprises the entire territory of Czechia, with the exception

of Prague and Brno. Approximately three quarters of subscribers in Czechia use
the common network infrastructure of T-Mobile CZ and CETIN.
The cooperation is implemented by the two operators on the basis of a

geographical split. The territory of Czechia is split roughly into two and each
operator is responsible for deploying, operating andmaintaining the shared network
in one of the two areas and procures the mobile network infrastructure and related
supplies. Hence, one of the operators provides network services not only to its
own customers in its area, but also to the customers of the other operator.
The MNSA was concluded to govern the modalities of the mobile network

services provided to O2 CZ by CETIN, after the latter legally succeeded O2 CZ
as a contractual party in the NSAs.

Article 102 TFEU

Box 17

Article 102 TFEU•

Aspen decision–

“Excessive” pricing means earning a profit margin that significantly exceeds the
median of comparator prices in the pharma context

*

Google AdSense decision–

Exclusivity, Premium Placement,Minimum Google Ads and Authorising Equivalent
Ads clauses

*

Restricting online search advertising and intermediation services*

€1.49 billion fine*

Broadcom decision–

Stricter “no 50% purchasing threshold requirement in EEA”, because*

Effect on bids could be greater▪
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Industry tender-based with irregular lumpy demand▪

No minimum percentage of products requirement either*

Greek Public Power Corporation–

Lignite remedies revised again!*

Power exchange supply obligations on PPC*

Greek plan to decommission all lignite-fired generation*

Aspen decision
In February 2021, the EC accepted commitments offered by Aspen in the excessive
pricing case concerning cancer medicines.117 The background to the case and the
proposed settlement were summarised last year.118 To recap, the EC’s preliminary
assessment was that Aspen had acquired these medicines from GSK and then, in
view of the fact that there was no alternative, had seen an opportunity to raise
prices significantly, to a level that the EC considered excessive.
In 2016, the Italian Competition Authority had brought proceedings for abuse

of dominant position through excessive pricing (since upheld by the Italian Council
of State). Then the EC followed, as regards the rest of the EEA.
Whilst disagreeing with the EC’s assessment, Aspen offered to reduce its prices

by an average of 73% across the EEA, with some variations by product andMember
State. Interestingly, Aspen also offered a so-called “transitory rebate”, that is,
payments to the public and private entities that paid for the medicines, as from
October 2019 when Aspen made proposals to the EC to settle the case. Aspen also
gave undertakings on continued supply.
It appears that some 30 submissions were made on Aspen’s proposed

commitments, generally going to specific details. Aspen thenmade revised proposed
commitments which the EC accepted.
The main points of interest in the EC’s decision are as follows.
First, the EC describes in some detail how Aspen pursued “a big push” to

increase its prices starting in 2012, including action to ensure that reference prices
from outside a country did not undermine its sought price increase, and with threats
to remove the medicines from reimbursement lists.119

Second, the EC sets out a number of principles and considerations which it
applied in assessing whether Aspen’s prices were excessive. The EC considered
on United Brands120 whether Aspen’s prices had “no reasonable relation to the
economic value of the product supplied”, looking at that: (i) in terms of whether
the difference between the costs actually incurred and the price actually charged
was excessive; and (ii) whether Aspen’s prices were unfair in themselves or when
compared to competing products.121

117Aspen (AT.40394). IP/21/524, 10 February 2021. The EC’s summary is in [2021] OJ C435/4. The non-confidential
version of the EC’s decision is available on the EC website.

118 See Ratliff, “Major Events and Policy Issues in EU Competition Law 2019-2020: Part 2”, I.C.C.L.R. [2021]
177, 192.

119Aspen (AT.40394) at [15], [22]–[23] and [89]–[101].
120United Brands Co v Commission of the European Communities (C-27/76), Judgment of 14 February 1978,

EU:C:1978:22; [1978] 1 C.M.L.R. 429, esp. at [250]–[252].
121Aspen EC Decision, at [80]–[82].
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Third, in practice this meant that the EC assessed Aspen’s costs, profits and
margins and compared them to the profitability levels of similar businesses in the
industry. The EC determined the median EBITDA margin of the reference
“comparators” and considered that Aspen’s prices would be excessive “if Aspen’s
prices earned a profit margin that significantly exceeded the median of the
comparators”.122 The EC also accepted that costs might fluctuate, and Aspen might
need a certain margin of commercial margin manoeuvre to adjust its prices before
conduct might amount to an abuse.123

Applying such principles here, the EC found a 23% EBITDA margin to be the
median of comparator profitability, which it called a proxy for a “reasonable profit
margin” under competitive conditions.124 The EC added that to Aspen’s total costs
for the products (the “costs-plus” price level) and then looked at how much more
Aspen charged. It appears that Aspen’s percentage above that level amounted to
some 280–300% overall, with variations higher and lower by product, by year and
by Member State.125

Fourth, the EC considered whether Aspen’s prices were unfair. Here it noted
that the medicines were old, off patent and yet products on which cancer patients
and health systems still depend. The EC considered that review of a justification
for unfair pricing has to be “particularly stringent in a context where customers
are completely dependent on a product”.126 The EC also considered that Aspen had
not shown legitimate reasons for higher prices, for example, based on superior
efficiencies in production or selling of the products, commercial risk-taking on
investments, product improvements or innovation.127

Fifth, the EC reviewed and rejected various counterarguments of Aspen, notably
the acquisition price that Aspen had paid for the products.128

Sixth, one aspect of the submissions on the draft commitments was the suggestion
that the “transitory rebate” should be extended to the entire alleged infringement
period, as a form of compensation.129 This, the EC declined to do, noting that the
commitments were designed to address the EC’s preliminary assessment, not
compensate all those who may have suffered harm.130

Finally, it may be of interest to note that Aspen’s price reductions brought them
lower than before the “big push” when it acquired the business.131

This is therefore an important decision showing how the EC approaches excessive
pricing in the pharma context.132

122Aspen (AT.40394) at [133], [136] and [239].
123Aspen (AT.40394) at [134].
124Aspen (AT.40394) at [139].
125Aspen (AT.40394) at [140]–[151].
126Aspen (AT.40394) at [167].
127Aspen (AT.40394) at [163] and [171]–[175].
128Aspen (AT.40394) at [153]–[159] and [203].
129Aspen (AT.40394) at [223].
130Aspen (AT.40394) at [233].
131Aspen (AT.40394) at [243].
132 See also the EC’s submission to the OECD Roundtable on this subject in November 2018, available on https:/

/one.oecd.org/document/DAF/COMP/WD(2018)112/en/pdf [Accessed 8 February 2022] (and referred to in fn.92 of
the EC Decision).
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Google AdSense decision
In May 2021, the EC published the non-confidential version of its decision in
March 2019, by which the EC fined Google €1.49 billion for infringing art.102
TFEU. In the decision the EC found that Google had abused its dominance in the
EEA-wide market for online search advertising intermediation by imposing
restrictive clauses in contracts with third-party websites, which prevented Google’s
rivals from placing their search advertisements on these websites.133 The decision
is 204 pages.
The main points are as follows.
First, the background was that Google has developed different online advertising

intermediation services, including “AdSense for Search”. Through AdSense for
Search, Google provides search advertisements to owners of “publisher” websites,
such as newspaper websites, blogs or travel site aggregators. AdSense for Search
delivers Google search advertisements on the websites of publishers in response
to search queries typed by users in a search box on those websites, on desktop and
mobile devices.134

While Google typically provides the technology powering the search box,
publishers wishing to rely on non-Google technology also can take AdSense for
Search on a stand-alone basis. Google shares the revenue generated by those
advertisements between it and the publisher.135

Second, in its decision, the EC found that Google was dominant in: (i) online
search advertising in 30 national markets in the EEA, except Portugal, for various
periods ranging between 2006 and 2016; and (ii) the EEA-wide market for online
search advertising intermediation between at least 2006 and 2016. This conclusion
was based on Google’s high shares in the markets in question (over 85% in online
search advertising intermediation for most of the period between 2006 and 2016)
and significant barriers to entry and expansion. The EC found that these barriers
include the substantial investments necessary to enter the markets, the existence
of network effects and the lack of countervailing buyer power.136

Third, the EC found that Google provides online search advertising
intermediation services to the most commercially important publishers (“direct
partners”), based on individually negotiated agreements.137 The EC reviewedmany
such agreements during its investigation and found that Google engaged in three
types of conduct from January 2006 to September 2016:

(i) Between January 2006 andMarch 2016, Google included exclusivity
clauses in its contracts with direct partners. This meant that
publishers were prohibited from placing any search advertisements
from competitors on their search results pages. The EC decision
concerns agreements with publishers where Google required such
exclusivity for all their websites.138

133With thanks to Georgia Tzifa. Google AdSense (AT.40411). The decision is available on the EC’s website. The
EC’s summary decision is in [2020] OJ C369/6.

134Google AdSense (AT.40411) at [21]–[28].
135Google AdSense (AT.40411) at [22]–[24].
136Google AdSense (AT.40411) at [228]–[319].
137Google AdSense (AT.40411) at [77]–[80].
138Google AdSense (AT.40411) at [81]–[88], [99]–[100], [104]–[106], [329]–[330], [333]–[334] and [337]–[361].
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(ii) The EC found that as of March 2009, Google gradually replaced
these exclusivity clauses with a “relaxed exclusivity” strategy. In
particular, between March 2009 and September 2016, Google
included “premium placement” clauses in its contracts with direct
partners. These required publishers: (i) to reserve the most prominent
and profitable space on their search results pages for Google search
advertisements, and to refrain from placing competing search
advertisements in a position immediately adjacent to or aboveGoogle
search advertisements; as well as (ii) to fill the most prominent space
on their search results pages with a minimum number of Google
search advertisements. As a result, the EC noted that direct partners
whowanted to source only a limited number of search advertisements
were obliged to source all of them from Google.139

(iii) During the same period (March 2009-September 2016), Google also
included in the contracts in question clauses which required
publishers to seek Google’s written approval before making changes
to the way in which any advertisements from rival providers were
displayed. As a result, the EC noted that Google could control how
attractive competing search advertisements could be and therefore
whether they would be clicked on.140

The EC found that Google’s practices covered over half the market by turnover
throughout most of the period in question.141

Fourth, based on the above, the EC found that Google abused its dominant
position in online search advertising intermediation by engaging in these three
types of conduct, which together were considered to amount to a single and
continuous infringement.142Rivals were found to be unable to grow and offer online
search advertising intermediation services alternative to those of Google. As a
result, owners of “publisher” websites had limited options for monetising space
on these websites and were forced to rely almost solely on Google. The EC
considered that Google’s conduct therefore prevented competition on the merits
in the online search advertising intermediation market.143

Fifth, the EC considered that Google had not demonstrated that the clauses
created any efficiencies capable of justifying its practices. In particular, the EC
found that Google did not provide sufficient evidence that the first two types of
clauses were necessary to justify its customer-specific investments in direct partners
and to maintain the relevance of Google’s search advertisements. Further Google
had not sufficiently shown that direct partners should be responsible for ensuring
the compliance of competing advertisements with Google’s quality standards in
the first place, or that the third type of clause was necessary to avoid deceptive
practices on websites that also displayed Google search advertisements.144

Sixth, under the decision, in addition to the payment of the fine, Google and its
parent Alphabet were required to end the infringement, to the extent that they had

139Google AdSense (AT.40411) at [89]–[96], [99], [101]–[102], [104]–[106], [329]–[335] and [458]–[493].
140Google AdSense (AT.40411) at [97]–[99], [103]–[106] and [565]–[572].
141Google AdSense (AT.40411) at [336].
142Google AdSense (AT.40411) at [627]–[630].
143Google AdSense (AT.40411) at [362]–[436], [494]–[552], [573]–[614].
144Google AdSense (AT.40411) at [437]–[455], [553]–[562], [615]–[622].
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not already done so, and refrain from any act or conduct which would have the
same or an equivalent object or effect. The EC noted that Google had ceased its
illegal practices in 2016, a few months after the SO. However, the requirement
was added because the obligation was preventive in nature, to ensure Google
refrained from such conduct in the future.145

Seventh, the fine on Google and Alphabet was set at €1.49 billion, of which
€1.3 billion was jointly and severally with Alphabet.

Broadcom decision
We summarised this case last year in some detail based on the interim measures
decision, the art.27(4) Notice and the published commitments in the main
proceedings.146 In the course of the year, the EC has published its decision accepting
those commitments and making them legally binding. The EC has also published
its summaries in the interim measures and main proceedings.147

It may be recalled that, in October 2019, the EC came to the prima facie
conclusion that Broadcom, a leading semiconductor producer, had entered into
agreements with six Original Equipment Manufacturers (OEMs), involving
exclusivity-inducing provisions that forced or induced them to obtain all or almost
all their requirements for certain integrated circuits incorporated in network access
equipment installed at customer premises. More specifically, “Systems-on-a-Chip”
(SoCs) for “Set Top Boxes” (STBs) and SoCs for “residential gateways” (RGs,
e.g. modems, routers) from Broadcom. The EC considered that the agreements
did so by means of (quasi-) exclusivity arrangements and/or leveraging restrictions
(leveraging Broadcom’s market power on certain markets into adjacent but separate
product markets).148

Broadcom disagreed but offered commitments, which the EC accepted after a
market test and revisions put forward by Broadcom in July 2020.149

The main points in the EC’s decision are as follows.
First, the EC considered in its preliminary assessment that prima facie Broadcom

held a dominant position on worldwide markets for: (i) STB SoCs; (ii) SoCs for
xDSL residential gateways and (iii) SoCs for fibre residential gateways.
Second, the EC considered that the agreements concerned could amount prima

facie to an abuse of dominant position.150 The EC also considered the practices
capable of restricting competition.151

Third, Broadcom offered different commitments at worldwide and EEA level.
The worldwide commitments excluded China, which appeared to a different market
where local SoC manufacturers focus on the domestic market in which they play
a major role, and the demand for STBs and RGs is satisfied to a significant extent
by vertically integrated companies.152

Worldwide, Broadcom proposed to suspend existing agreements and:

145Google AdSense (AT.40411) at [657]–[662].
146With thanks to Itsiq Benizri. See Ratliff, “Major Events and Policy Issues in EU Competition Law 2019-2020:

Part 2”, I.C.C.L.R. [2021] 177, 194.
147The EC’s summaries are in [2021] OJ C81/9 and 23.
148Broadcom (AT.40608) EC Decision of 7 October 2020 at [2].
149Broadcom (AT.40608) at [5].
150Broadcom (AT.40608) at [15]–[16], [44] and [58]–[61].
151Broadcom (AT.40608) at [61]–[70].
152Broadcom (AT.40608) at fns 21 and 49.
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• not enter into new agreements that require an OEM to obtain more
than 50% of its requirements for the relevant products from
Broadcom;

• not to condition non-price advantages or retroactive price advantages
related to the relevant products on the OEM obtaining more than
50% of its requirements for these products from Broadcom;

• not to condition the supply of, or the granting of advantages for, a
relevant product on an OEM obtaining from Broadcom more than
50% of its requirements for any other relevant product, or for other
products or other products which were within the scope of the EC’s
interim measures SO or decision.153

At EEA level, Broadcom proposed similar commitments based on 50% of an
OEM’s EEA requirements. In addition, Broadcom agreed not to condition the
supply of, or the grant of advantages for SoCs for STBs or RGs on an OEM
obtaining from Broadcom another of those products or any other product within
the scope of the interim measures SO or decision.154

Fourth, the EC submitted Broadcom’s proposed commitments to a market test.
Various changes were sought by those commenting, most of which the EC rejected.
One point of interest is that the EC did not agree to extend the EEA commitments

worldwide, indicating that, in its view, the worldwide commitments alreadywould
provide sufficient opportunities for competitors to maintain and/or develop the
economies of scale necessary for engaging in economically sustainable business
activity in the market at stake in the EEA.155

Fifth, the EC supported several other proposed amendments, considering them
necessary.156

• The EC noted the point that OEMs could tend to submit
Broadcom-based bids in potentiallymore than 50% of all tenders in
which they participate to secure the advantages conditional on
reaching the 50% threshold. Further, that if one supplier provided
50% of a certain component, in practice that may lead the OEM to
de facto single source.157 Also that the industry is tender-based, and
demand may follow an irregular and “lumpy” trend justifying more
stringent limitations. Broadcom therefore removed the 50% threshold
for EEA requirements with respect to OEMs and service providers.158

• Broadcom also agreed not to make its supply of the relevant products,
or the grant of non-price advantages or retroactive price advantages
related thereto conditional on an OEM obtaining any minimum
percentage of its requirements for that relevant product, another
relevant product, or other products fromBroadcom.With equivalent

153Broadcom (AT.40608) at [82].
154Broadcom (AT.40608) at [83].
155Broadcom (AT.40608) at [92] and [134].
156Broadcom (AT.40608) at [112] to [114].
157Broadcom (AT.40608) at [95], [112], [114] and [137].
158Telecoms operators and cable service providers that provide STBs and RGs to end users in the EEA, see

Broadcom (AT.40608) at [28].
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limitations applying to Broadcom’s dealings with EEA service
providers.159

• The EC agreed that, in light of the long duration of the relevant tender
processes and product lifecycles, the duration for the commitments
should be increased to seven years.

• The EC agreed that Broadcom’s reporting should be more frequent
than once a year so Broadcom should submit ten reports over the
seven year-period of the commitments.160

• The EC agreed that the non-circumvention clause in the commitments
should be complemented by a separate commitment concerning
interoperability, according to which Broadcom would not change
standard-based interfaces used in their products in a manner that
would degrade interoperability.161

Comment
Last year it was not clear why the EEA requirements were different. It now appears,
as explained above, that this is related to the idea that a 50% requirements clause
might have greater exclusionary effects in the circumstances, so should not be
accepted in the EEA, together with the EC’s view that the 50% requirements limit
worldwide is enough to protect competition.

Transgaz decision
We summarised this case last year based on the EC’s Press Release, art.27(4)
Notice and the proposed commitments.162

In December 2020, the EC published the non-confidential version of its decision
making binding the commitments offered by SNTGN Transgaz (Transgaz),
Romania’s gas transmission system operator.163 These are to resolve the EC’s
concerns that Transgaz may have breached art.102 TFEU by blocking exports of
natural gas from Romania to other EU Member States.
It may be recalled that in May 2017 the EC opened an investigation into

suspected abuse of dominance by Transgaz.164 In its preliminary assessment in
September 2018, the EC considered that Transgaz held a dominant position in the
market for natural gas transmission in Romania, including transmission through
the interconnectors with neighbouring countries.165

The EC was concerned that Transgaz may have breached art.102 TFEU by
restricting exports from Romania to other EU Member States through: (i)
under-investing or strategically delaying the building of relevant infrastructure for
exports; (ii) imposing interconnection tariffs which make exports commercially
not viable; and (iii) invoking unfounded technical arguments to restrict or delay

159Broadcom (AT.40608) at [96], [112], [114] and [137].
160Broadcom (AT.40608) at [100]–[101] and [114] (not twice yearly as we thought last year).
161Broadcom (AT.40608) at [103] and [114].
162With thanks to Su Şimşek. See Ratliff, “Major Events and Policy Issues in EU Competition Law 2019-2020:

Part 2”, I.C.C.L.R. [2021] 177, 199.
163The EC’s summary of the decision is in OJ C16/4, 15 January 2021.
164Romanian Gas Interconnectors (AT.40335) [2021] 4 C.M.L.R. 11, EC Decision of 6 March 2020 at [8].
165Romanian Gas Interconnectors (AT.40335) at [17], [21] and [25].
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exports.166 The EC’s focus was on one interconnection point for exports to Hungary
and two interconnection points for exports to Bulgaria.
As regards the under-investment or delay in infrastructure the EC noted that

Transgaz already had regulatory obligations to build infrastructure and to satisfy
demand; and Transgaz appeared to have sufficient funds to do so.167

As regards the interconnection tariffs, the EC took into account that Transgaz
had the right to propose the transmission tariffs based on a methodology which it
proposed and which was approved by the Romanian Energy Regulatory Authority
(ANRE).168 However, the EC found that the export tariffs which were ultimately
approved, were up to eight times as high as the import transmission tariffs on the
same interconnector.169 The EC assessed that Transgaz was fully aware of the
negative impact of the methodology on cross-border natural gas flows.170

The EC concluded that Transgaz may have sought to create or maintain barriers
to the flow of natural gas from Romania to other EUMember States, which could
lead to discrimination between customers in Romania and, in particular, those in
Hungary and Bulgaria, amounting to an abuse of a dominant position.171

In September 2018, Transgaz submitted its proposed commitments in response
to the EC’s preliminary assessment.172 Following comments received in the market
test, Transgaz offered an amended set of commitments in January 2020.173

In its initial submission, Transgaz committed: (i) to make certain minimum
capacities available to users to export gas from Romania, including minimum firm
capacities and allowing for 10% of capacity to be available for short term
hedging;174; and (ii) to complete related infrastructure works with deadlines;175 and
(iii) to adopt pricing principles to avoid discrimination between export and import
tariffs,176 among other things. The proposed duration was until 31 December 2025.
Based on the market test, Transgaz modified its initial commitments, which

were approved by the EC in March 2020. Under the final commitments, Transgaz
is required: (i) to further increase minimum firm export capacities at the
interconnection points towards Hungary;177 and (ii) to complete additional
infrastructure work to provide those capacities (including completion of the
Romanian section of the BRUA Phase I pipeline project),178 as well as (iii) to
increase the pressure of minimum firm capacities from Romania to Bulgaria, and
(iv) to undertake related infrastructure works.179

In its assessment, the EC noted that Transgaz’ commitment was particularly
important for Bulgaria, which was reliant on a single source of supply until recently
(when the interconnector with Greece became operational).180

166Romanian Gas Interconnectors (AT.40335) at [31]–[42].
167Romanian Gas Interconnectors (AT.40335) at [33]–[36].
168Romanian Gas Interconnectors (AT.40335) at [38] and [39].
169Romanian Gas Interconnectors (AT.40335) at [38].
170Romanian Gas Interconnectors (AT.40335) at [39].
171Romanian Gas Interconnectors (AT.40335) at [42].
172Romanian Gas Interconnectors (AT.40335) at [9].
173Romanian Gas Interconnectors (AT.40335) at [13].
174Romanian Gas Interconnectors (AT.40335) at [48]–[49].
175Romanian Gas Interconnectors (AT.40335) at [50].
176Romanian Gas Interconnectors (AT.40335) at [51].
177Romanian Gas Interconnectors (AT.40335) at [78].
178Romanian Gas Interconnectors (AT.40335) at [73]–[76].
179Romanian Gas Interconnectors (AT.40335) at [79]–[82], [84], [85]–[87] and [89].
180Romanian Gas Interconnectors (AT.40335) at [120].
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The EC also noted that since Transgaz’s reserve price for capacity bookings at
the export interconnection points was linked to its reference domestic price,
Transgaz would not have an incentive to propose tariffs which were prohibitive
for exports. The EC therefore concluded that the final commitments were suitable
for addressing the EC’s preliminary concerns about such exports being
commercially viable and possible discrimination against exports from Romania.181

The duration of the final commitments was extended by one year until the end
of 2026.182

The commitments also include a “catch-all” term: Transgaz undertook not to
prevent, hinder or discriminate against, directly or indirectly, gas exports from
Romania “through any other means”. This was intended to address other possible
cases of unfounded arguments to deter exports.183

Overall, the EC concluded that Transgaz’s commitments were in line with the
principle of proportionality and effectively removed its competition concerns.184

Greek electricity and Greek lignite
Two issues have come up as regards energy in Greece this year.

New investigation into Greek electricity supply In March 2021, the EC
announced that it had opened an investigation into possible abusive behaviour by
Public Power Corporation (PPC) in the wholesale Greek electricity sector.185 The
EC is looking at whether PPCmay have restricted competition in Greek wholesale
electricity markets with its bidding behaviour. In particular, in light of PPC’s
position both at wholesale and retail levels, whether it may have adopted predatory
bidding strategies hindering the ability of PPC rivals to compete in the wholesale
and related electricity markets, contrary to art.102 TFEU.

Greek lignite again In September 2021, the EC announced that it had made
legally binding newmeasures proposed by Greece to allow the competitors of PPC
to purchase more electricity on a longer-term basis. This is another step in the
long-running Greek Lignite case.186 Greece submitted these measures to remove
the distortion created by PPC’s exclusive access to lignite-fired generation, which
the EC and the EU courts had found to create an inequality of opportunity in Greek
electricity markets.
The proposed remedies will lapse when existing lignite plants stop operating

commercially which is currently expected by 2023 or, at the latest, by 31 December
2024.
It may be recalled that in 2008 the EC found that Greece had infringed art.102

TFEU together with art.106(3) TFEU by giving PPC privileged access rights to
lignite. The EC considered that competitors of PPC in the electricity market could

181Romanian Gas Interconnectors (AT.40335) at [125]–[126].
182Romanian Gas Interconnectors (AT.40335) at [93].
183Romanian Gas Interconnectors (AT.40335) at [127]–[130].
184Romanian Gas Interconnectors (AT.40335) at [140]–[143].
185Greek Public Power Corporation (AT.40278). IP/21/1205, 16 March 2021.
186Greek Lignite (AT.38700). IP/21/4661, 10 September 2021. The commitments are available on the EC website.

See Ratliff, “Major Events and Policy Issues in EU Competition Law 2017-2018: Part 2”, I.C.C.L.R. [2019] 195,
219.
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not compete efficiently with PPC because they were denied access to lignite.
Access to lignite as a low-cost fuel was key to allow them to compete on baseload
electricity supply.
The EC found that, by maintaining quasi-exclusive access to lignite in favour

of PPC, Greece had allowed PPC tomaintain its dominant position in the electricity
wholesale market. The EC sought remedial measures from Greece to correct the
anti-competitive effects of that infringement.
Greece offered remedies first in 2011. However, there were various related court

cases.
In 2018, the EC accepted Greece’s remedial measures and made them legally

binding, in particular by requiring PPC to divest certain of its lignite-fired plants.
However, this divestment was never implemented.
In 2019, Greece announced its plan to decommission all lignite-fired production

plants (initially by 2028 and then later tentatively by 2023), making the divestment
of such plants inefficient and reducing the ability to find a purchaser.
In September 2021, Greece submitted an amended version of the remedies

proposed previously, the main points of which are as follows.
First, PPC will sell quarterly forward electricity products on the organised

exchanges of the European Energy Exchange (EEX) and/or the Hellenic Energy
Exchange (HEnEx). The EC states that as a result, buyers will obtain electricity
at a stable price every day during the quarter in question. This will enhance the
ability of PPC’s competitors to source wholesale electricity on the forward market
and hedge against price volatility.
The relevant electricity volumes sold under the commitments are to amount to

50% (for the first four calendar quarters of the commitments period) or 40% (for
subsequent quarters until the end of the commitments period) of PPC’s
lignite-generated output in the same quarter of the preceding year.
Second, PPC will obtain a net seller position on EEX and/or HEnEx, meaning

that its sales of the forward electricity products in question should exceed its
purchases by a certain volume. The EC states that this will ensure that sufficient
volumes of wholesale electricity are made available to competitors.
The volumes to be sold are calculated as a share of PPC’s lignite-fired generation.

Therefore, the obligation on PPC decreases proportionally in line with its
lignite-powered generation (the less lignite PPC sells the less electricity PPC has
to supply through the exchanges). The EC considers that the obligations on PPC
in terms of the timing of the sales and of the deliveries will give PPC’s competitors
the ability to hedge against price volatility for a sufficiently long period in advance.
The EC states that it consulted on the proposed measures with market

participants, who indicated that they are appropriate to address the EC’s competition
concerns, subject to a number of amendments.
The EC then concluded that the proposed measures addressed the infringement

identified in its 2008 Decision, in light of the Greek plan to decommission all
existing lignite-fired generation by 2023 in line with Greece’s and the EU’s
environmental objectives.
The volumes that PPC is expected to sell to its competitors are directly linked

to the amount of its lignite-fired generation, but the remedies do not require PPC
to fulfil the volumes that it has to sell using lignite-fired generation. PPC will have
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full discretion to fulfil these volumes with any of the generation assets in its
portfolio, including gas-fired generation, hydro-power or other renewables.

Sectoral Review

Internet of Things
As explained in last year’s article, in July 2020, the EC launched a sectoral inquiry
into the “Internet of Things” (IoT), i.e. systems of interrelated, internet-connected
objects that are able to collect and transfer data over a wireless network for
consumer-related products and services in the EU. In July 2021, the EC published
its 123-page preliminary report on the IoT sector inquiry.187 A public consultation
was then opened until September 2021.188 The final report is expected in 2022.

Background
The EC notes the paramount importance that the IoT will play in the near future.
It is predicted that the overall consumer IoT revenue worldwide will grow from
€105.7 billion in 2019 to approximately €404.6 billion by 2030 and that European
smart home revenue will more than double between 2020 and 2025. Furthermore,
the number of voice assistants in use worldwide is expected to double between
2020 and 2024.
Connected audio and video entertainment devices have become relatively

widespread: in 2020, for example, 51% of individuals in the EU reported that they
used the internet on a smart TV, games console, home audio system, or smart
speaker. It is also expected that there will be more than eight billion consumer
internet and media devices worldwide by 2030.
The aim behind the inquiry is to gain a better understanding of the consumer

IoT environment, the competitive landscape and developing trends in this nascent
sector. Different questionnaires were sent to companies active in four consumer
IoT segments in the EU:

• the manufacture of smart home devices;
• the provision of voice assistants;
• the provision of consumer IoT services; and
• the manufacture of wearable devices.

A fifth questionnaire was sent to standard-setting and industry organisations.

Main features of competition
According to the inquiry, the cost of the technology investment and the competitive
situation are seen as the main existing barriers to entry or expansion: for example,
the cost of developing cloud storage and computing is often prohibitively high.

187With thanks to Édouard Bruc. IP/21/2884, 9 June 2021 (with related Q&A). See https://ec.europa.eu/competition
-policy/system/files/2021-06/internet_of_things_preliminary_report.pdf [Accessed 8 February 2022].

188During the inquiry, the EC has gathered information from over 200 companies of different sizes, operating in
consumer IoT product and services markets and based across Europe, Asia and the United States. These companies
have shared with the EC more than 1,000 agreements.
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Many respondents also pointed out that the main obstacle to developing new
products and services is the ability to effectively compete with the leading players
in the consumer IoT sector, namely Google, Amazon and Apple which are
considered to be must-have brands for certain products and services. According
to the EC, these vertically integrated players have built their own ecosystems
within and beyond the consumer IoT sector by combining their own and third-party
products and services into an offering with many users.
Moreover, voice assistants are becoming key gateways to the smart home,

allowing companies to establish interoperability and to build a smart home
environment based on products from different manufacturers. In that regard,
general-purpose voice assistants (i.e. those that could compete with Alexa, Google
Assistant, Siri and Bixby) are expensive to develop and operate. Their integration
with various operating systems (OS) and third-party devices also entails significant
expense. According to the inquiry, there is a general belief that there will not be
any new entrants in the short term.
Smart mobile application remains the most used user interface to access smart

home and wearable devices and consumer IoT services. Smart mobile devices and
their operating systems therefore play an important role in the consumer IoT sector
(Google’s Android and Apple’s iOS are the leading OS for smart mobile devices).

Main potential concerns
The preliminary report sets out the main potential concerns raised by respondents
in relation to the following areas:

• exclusivity and tying concerns in relation to voice assistants, e.g.
limiting the possibility to use different voice assistants on the same
smart device;

• concerns regarding the role of the leading providers of voice
assistants and smart device OS as intermediaries between the user
and smart devices or consumer IoT services, including their control
over the user relationship. For example, concerns were raised on the
pre-installation, default-setting and prominent placement of consumer
IoT services on smart devices or in relation to voice assistants;

• data, including access to and accumulation of large amounts of data
by voice assistant providers, which allegedly enables them: (i) to
control the data flows and user relationships; and (ii) to leverage into
adjacent markets. Leading voice assistant providers can also more
easily improve the quality of their voice assistant/voice recognition
technology via algorithmic training and machine learning;

• lack of interoperability due to technology fragmentation, lack of
common standards and the prevalence of proprietary technology, as
well as control over interoperability and integration processes by a
few providers of voice assistants and OS such as Amazon, Apple
and Google); for example, there is no industry-wide standardised
format for collecting and sharing data between companies.
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Policy

Competition policy in a multi-faceted dynamic
Last year, we noted that competition policy at the moment is in (at least) a
“four-factor dynamic”, seeking to deal simultaneously with: (i) the impact of the
COVID-19 crisis; (ii) the importance of and growth in the digital economy; (iii)
climate change and the “Green Deal”; and (iv) globalisation (and related world
competition).189

We are still facing that dynamic. The COVID-19 crisis is still there with a lot
of EU and Member State aid, the EU Resilience and Recovery Facility, and new
concerns about inflation. As noted in Part 1 of this article in last month’s journal,
the EU has now proposed its Digital Markets Act; and is adapting the competition
rules on vertical restraints in part to the online economy. The EU has continued
with its Green Deal programmes and, we understand there will be more action on
sustainability in the revised competition rules on horizontal cooperation (and in
modernisation of State aid rules). On globalisation we still have the EU proposals
to revise the Market Definition Notice to come. The EU also has put forward
proposals on an EU foreign subsidies Regulation (summarised below).
It is still a very complex phase in which there are many different initiatives

coming at the same time and that appears unlikely to stop for the near future. In
such circumstances, it is hardly surprising that the EC’s Executive Vice-President,
Ms. Vestager is talking much about the “holistic approach” to competition and
markets and the ways that competition rules and other policy initiatives are linked.190

Foreign subsidies proposals
In May 2021, the EC proposed a new Regulation to address potential distortive
effects of foreign subsidies in the EU Single Market.191 This follows the adoption
of a White Paper on the subject in June 2020192 and a subsequent consultation
process with stakeholders.
This proposed Regulation

“aims at closing the regulatory gap in the Single Market, whereby subsidies
granted by non-EU governments currently go largely unchecked, while
subsidies granted by Member States are subject to close scrutiny.”193

The EC states that these foreign subsidies can take different forms, such as
zero-interest loans and other below-cost financing, unlimited State guarantees,

189 See Ratliff, “Major Events and Policy Issues in EU Competition Law 2019-2020: Part 2”, I.C.C.L.R. [2021]
177, 214–215.

190 See for example “Speech by EVP Margrethe Vestager in the 2021 Competition Law conference organised by
the Association of Finnish Lawyers—“A Competition Policy Fit for New Challenges” (29 October 2021), available
at: https://ec.europa.eu/commission/commissioners/2019-2024/vestager/announcements/speech-evp-margrethe
-vestager-2021-competition-law-conference-organised-association-finnish-lawyers_en [Accessed 8 February 2022].

191With thanks to Georgia Tzifa. IP/21/1982, 5May 2021. EC, “Proposal for a Regulation (EU) on foreign subsidies
distorting the internal market”, available at: https://ec.europa.eu/competition/international/overview/proposal_for
_regulation.pdf [Accessed 8 February 2022].

192EC White Paper on levelling the playing field as regards foreign subsidies of 17 June 2020, COM(2020) 253
final.

193EC Press Release IP/21/1982, "Commission proposes new Regulation to address distortions caused by foreign
subsidies in the Single Market", available at: https://ec.europa.eu/commission/presscorner/detail/en/ip_21_1982
[Accessed 8 March 2022], p.1.
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zero-tax agreements or direct financial grants. As the EU rules on competition,
public procurement and EU trade defence instruments do not apply to foreign
subsidies, the EC notes that these subsidies can provide their recipients with an
unfair advantage when acquiring EU companies, participating in public
procurement, or engaging in other commercial activities in the EU.194

Under the proposed Regulation, the EC will be able to investigate subsidies
granted by public authorities of a non-EU country which benefit companies
engaging in an economic activity in the EU and redress their distortive effects, as
relevant.
The definition of a foreign subsidy in the proposed Regulation is very broad

and captures all types of direct and indirect financial contributions by third country
governments, as well as public and private entities the actions of which are
attributable to third countries, which confer a benefit to an undertaking,195 regardless
of its legal status.196

Under the proposal, the EC can only take action against foreign subsidies where
those subsidies result or threaten to result in a market distortion in the EU. Such
a distortion exists if the subsidy is liable to improve the competitive position of
the recipient in the EU and if, as a consequence, there are actual or potential
negative effects on competition within the EU.197

The proposed Regulation also provides a blacklist of foreign subsidies which
are “most likely” to distort the internal market.198 For instance, a foreign subsidy
covering a substantial part of the purchase price of an EU acquisition target,
unlimited guarantees for debts or liabilities, or subsidies enabling to submit an
unduly advantageous tender.199

The EC has also included certain safe harbour rules. Specifically, the proposed
Regulation clarifies that financing provided in line with the OECD Arrangement
on officially supported export credits does not create a market distortion in the
EU.200 Moreover, subsidies below €5 million over any consecutive period of three
fiscal years are presumed de minimis.201

The proposed Regulation includes three tools:

• A “notification-based tool” to investigate concentrations involving
a financial contribution by a non-EU government, where the EU
turnover of the company to be acquired (or of at least one of the
merging parties) is €500 million or more and the foreign financial
contribution is at least €50 million.202

194EC Press Release IP/21/1982, "Commission proposes new Regulation to address distortions caused by foreign
subsidies in the Single Market", p.1.

195The definition of financial contribution is broad and includes not only the transfer of funds, but equally the
foregoing of revenue otherwise due and the provision or purchase of goods and services. For example, it also covers
tax benefits or the government procurement of a company’s products.

196A financial contribution that benefits an entity engaging in non-economic activities does not constitute a foreign
subsidy.

197EC, “Proposal for a Regulation (EU) on foreign subsidies distorting the internal market”, Article 3.
198EC, “Proposal for a Regulation (EU) on foreign subsidies distorting the internal market”, Article 4.
199 Subsidies leading to overcapacity by sustaining uneconomic assets or by encouraging investment in capacity

expansions that otherwise would not have been built are only “likely” to cause distortions (Recital 14). If a foreign
subsidy is granted for operating costs, it may be viewed as more likely to cause distortions than if it is granted for
investment costs.

200EC, “Proposal for a Regulation (EU) on foreign subsidies distorting the internal market”, Recital 12.
201EC, “Proposal for a Regulation (EU) on foreign subsidies distorting the internal market”, Article 3(2). In the

White Paper, there was a much lower threshold of €200,000.
202EC, “Proposal for a Regulation (EU) on foreign subsidies distorting the internal market”, Chapter 3.
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• A “notification-based tool” to investigate bids in public
procurements involving a financial contribution by a non-EU
government, where the estimated value of the procurement is €250
million or more.203

• A “general market investigation tool” to investigate all other market
situations (e.g. greenfield investments or concentrations and public
procurement procedures below the thresholds), when the EC suspects
that a foreign subsidy may be involved. The EC can start these
investigations on its own initiative and also request ad hoc
notifications in that context.204

As regards the two notification-based tools, the acquirer or bidder will have to
notify in advance any financial contribution received from a non-EU government
in relation to concentrations or public procurements meeting the thresholds. The
concentration in question cannot be completed and the investigated bidder cannot
be awarded the contract while the EC’s review is still ongoing. The proposed
Regulation also establishes binding deadlines for the conclusion of the EC’s review
and the issuance of a decision. In case of failure to notify, the EC may review the
transaction as if it had been notified, in addition to imposing fines.205

If the EC finds that a foreign subsidy exists and that it is distortive, it must also
consider the positive effects of the foreign subsidy on the development of the
subsidised economic activity concerned. These must be balanced against the
negative distortive effects of the foreign subsidy. The proposal does not indicate
how the EC will carry out this balancing.206

When the negative effects outweigh the positive effects, the EC will have the
power to impose corrective measures or accept commitments from the companies
in question that remedy the distortion. The proposed Regulation includes various
structural and behavioural remedies to this effect (e.g. divestment of assets,
prohibition of a particular market behaviour).207 As regards notified transactions,
the EC will also be able to prohibit the subsidised acquisition or the award of the
public procurement contract to the subsidised bidder.208

The EC will be the sole enforcer of the proposed Regulation. This is based on
the feedback received on the White Paper and in order to ensure the uniform
application of the Regulation across the EU.209

The Council and the European Parliament are now in the process of discussing
the EC’s proposal in the context of the ordinary legislative procedure, with a view
to adopting a final text of the Regulation.

203EC, “Proposal for a Regulation (EU) on foreign subsidies distorting the internal market”, Chapter 4.
204EC, “Proposal for a Regulation (EU) on foreign subsidies distorting the internal market”, Chapter 2.
205EC, “Proposal for a Regulation (EU) on foreign subsidies distorting the internal market”, Articles 19, 23, 24,

25, 28, 29 and 32. See also EC Press Release IP/21/1982, "Commission proposes newRegulation to address distortions
caused by foreign subsidies in the Single Market", p. 2.

206EC, “Proposal for a Regulation (EU) on foreign subsidies distorting the internal market”, Article 5.
207EC, “Proposal for a Regulation (EU) on foreign subsidies distorting the internal market”, Article 6.
208EC, “Proposal for a Regulation (EU) on foreign subsidies distorting the internal market”, Articles 24 and 30.
209EC Press Release IP/21/1982, "Commission proposes new Regulation to address distortions caused by foreign

subsidies in the Single Market", p. 2.
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