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THE USE OF INTERNATIONAL
ARBITRATION BY FINANCIAL SERVICES
INSTITUTIONS: ANOTHER LOOK
By Rina See and Steven Finizio1

I. INTRODUCTION

services disputes, as well as indications of increased use of arbitration
in certain types of financial services disputes. PART III examines

Although the use of international arbitration to resolve

the key features of arbitration in the context of financial disputes,

disputes involving financial institutions has grown over the last

along with recent developments in arbitral law and practice and

decade, international arbitration still remains the exception

their implications for the financial sector. It also considers when

rather than the rule for many financial institutions. As discussed

arbitration could be suitable in respect of different types of financial

below, financial transactions vary greatly.

That means that

transactions. PART IV concludes with some observations for the

familiarity with and the use of arbitration differs greatly across

future. In light of recent developments in arbitral practice that

the financial services sector, with wide familiarity and use for

would address the specific needs of the financial sector, we ask: is

certain types of transactions and very little familiarity and use

it time for the financial industry to have another look at the use of

for others.

international arbitration in financial disputes?

This note outlines current trends in the use of arbitration
involving financial institutions, before exploring possible reasons

II. THE USE OF ARBITRATION IN FINANCIAL
SERVICES DISPUTES

for the apparent reluctance to use arbitration in at least some
parts of the financial services industry and considering the

Litigation, traditionally in the financial centers of New York

suitability of arbitration for such disputes. PART II discusses

and London, has been the mainstay of dispute resolution in the

existing initiatives directed at the use of arbitration in financial

financial services industry for many years.2 Outside of consumer
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contracts in the United States, the use of arbitration clauses in

P.R.I.M.E. Finance offers dispute resolution services by

banking and finance transactions has been described as “practically

facilitating arbitrations under the P.R.I.M.E. Finance Arbitration

non-existent” prior to 1995. While this traditional tendency has

Rules,14 which are based on the UNCITRAL Arbitration Rules

seen some change in the last two decades, the use of arbitration

1976 (as revised in 2010) and administered by the Permanent

as a dispute resolution mechanism in the finance sector has been

Court of Arbitration (PCA).15 There are several features of the

welcomed with restraint. For example:

P.R.I.M.E. Finance Arbitration Rules that are specifically tailored

3

to address the concerns of financial institutions.
• In 2013, the Queen Mary International Arbitration
Survey found that 82% of respondents preferred court litigation for

First, P.R.I.M.E. has created a “panel of experts” to act as

financial disputes, compared to 23% who preferred international

arbitrators with experience relevant to financial disputes, including

arbitration. This figure is significantly lower than the 52% of

“judges, central bankers, regulators, academics, representatives

respondents overall who considered international arbitration the

from private legal practice and derivatives market participants

preferred mechanism for cross-border disputes.

(both dealer and buy side).” P.R.I.M.E. describes many of them

4

5

as having “first-hand experience structuring and executing
• In 2016, a report on financial institutions and arbitration
published by the ICC found that in the past five years, 70% of

transactions, as well as with the laws, regulations and standard
documentation of the structured finance market.”16

the financial institutions interviewed did not have any direct
experience of arbitration, 24% had experience with arbitration

Second, the P.R.I.M.E. Rules include provisions targeted

but it represented 5% or less of their disputes, and only 6% had

at resolving financial disputes efficiently and in an expedited

arbitrated more than 5% of their disputes.

manner. Article 2a allows for the parties to agree on expedited

6

proceedings. As with the UNCITRAL Rules, Article 17 of the
• In 2018, the Queen Mary International Arbitration

P.R.I.M.E. Finance Arbitration Rules allows the arbitral tribunal

Survey found that a 56% of respondents from the Banking and

to extend or abridge any time period prescribed under the Rules

Finance sector thought it was likely that the use of international

and to conduct a document-only hearing.

arbitration for resolving cross-border disputes would increase,
concluding that “[f]inancial institutions and their counsel are

Third, arbitral tribunals can grant interim measures if

contemplating arbitration with much greater interest than ever

requested by a party. Article 26 allows a tribunal to grant interim

before.” But this was still lower than the 80% of respondents

measures generally, while Articles 26a and 26b provide options

from other sectors (construction, energy, and technology) who

for urgent provisional relief. Article 26a provides for emergency

considered that the use of international arbitration will increase.

arbitration proceedings to resolve requests for urgent provisional

7

8

measures before the tribunal is constituted. Under Article 26b,
We outline below recent arbitration initiatives targeted at the

if the parties have agreed to apply the Referee Arbitration Rules

financial services sector, before examining specific trends in the use

and the seat of arbitration is in the Netherlands, a party can seek

of arbitration for disputes involving financial institutions, including

urgent provisional measures in referee arbitral proceedings, which

what some commentators have described as “winds of change,” as

are fast track proceedings resulting in an enforceable award within

increasing efforts are made to introduce international arbitration to

30 to 60 days. A referee arbitral award is recognized as a valid

financial institutions and adapt it to the needs of the finance sector.

arbitral award under Dutch law.17

9

A. Financial Services Sector-Specific Arbitration Initiatives

Fourth, to address the concern sometimes expressed by
financial services users that, unlike litigation, arbitration fails to

Reflecting the increasing interest in arbitration from the

generate precedent, Article 35 provides that “P.R.I.M.E. Finance

financial services sector, there have been several industry-specific

may publish the anonymized excerpts and anonymized awards

arbitration initiatives in recent years. Two of the most notable

furnished to it by the P.R.I.M.E. Finance/PCA Registry.”

are P.R.I.M.E. Finance and the ISDA Arbitration Guide. Other
sector-specific arbitration initiatives include those promulgated by

Other distinctive features of the P.R.I.M.E. Finance

regional organizations such as the Financial Industry Regulatory

Arbitration Rules are that the parties, the arbitrators and/or the

Authority (FINRA) in the United States,

appointing authority (the Secretary-General of the PCA) may

10

and by arbitral and

other dispute resolution organizations.

appoint arbitrators not included on the P.R.I.M.E. Finance list
of experts (Article 10a), the arbitral tribunal may invite or grant

1. P.R.I.M.E. Finance

leave for amicus curiae to make submissions and appear (Article
30), and there are specific provisions relating to the currency of

In 2012, the Panel of Recognized International Market
Experts in Finance (P.R.I.M.E. Finance) was established to provide

the award, interest calculations and permitting the tribunal to
consider the tax consequences of the award (Articles 38 to 40).

an alternative forum to judicial systems to resolve complex financial
disputes.11 Based in The Hague, P.R.I.M.E. Finance’s core activities

The P.R.I.M.E. Finance Arbitration Rules are currently

are the provision of dispute resolution services, judicial training

undergoing the process of consultation and revision, and a

and education, and maintaining a database of international

draft set of revised Rules were released in January 2021.18 The

precedents and source materials.12 Currently, P.R.I.M.E. Finance

proposed amendments are focused on provisions around joinder

has a panel of more than 200 legal and financial experts.

and consolidation, efficiency, and transparency. The proposed

13
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joinder and consolidation provisions would bring the P.R.I.M.E.

dispute jurisdictional clause and electing to arbitrate instead.27

Rules in line with recent developments in other institutional arbitral

The use of arbitration in OTC derivatives transactions would

rules, while the transparency initiatives include providing for the

increase even more if the ISDA Master Agreement adopted an

reporting of third-party funding agreements, further regulating the

arbitration clause as its default dispute resolution clause.28

19

role of amicus curiae and the default publication of arbitral awards.20
3. Examples of Regional and Other Institutions with Rules
2. The ISDA Arbitration Guide

for Financial Services Arbitration

Arguably one of the most influential ways of promoting the
use of arbitration is through its adoption in template agreements

There are also regional and other institutional examples of
arbitration being used in the financial services sector.

by trade organizations. The International Swaps and Derivatives
Association (ISDA) represents participants in the market for over-

In the United States, the Financial Industry Regulatory

the-counter (OTC) derivatives. The ISDA Master Agreement is

Authority (FINRA), a government-authorized industry organization

widely used as an industry-standard framework template,

with

that oversees U.S. broker dealers, administers arbitrations to resolve

90% of all OTC derivatives transactions conducted using either

disputes involving broker-dealers and between member companies.29

the 1992 or 2002 ISDA Master Agreements.23 Both 1992 and

All broker-dealers are required to register with FINRA.30 FINRA

2002 Master Agreements only include the choice of English or

arbitrations are administered in accordance with the codes of

New York courts in their dispute resolution clauses, which reflects

arbitration procedure in the FINRA Rules, with the Customer

(and reinforces) the historical preference that many financial

Code applying to arbitral proceedings between investors and

institutions have had for litigation in these courts.

brokers and/or brokerage firms and the Industry Code applying

21

22

24

between or among industry parties.
This changed in 2013 when ISDA published its Arbitration
Guide, which it updated in 2018. The ISDA Arbitration Guide

FINRA appoints arbitrators using a neutral list selection

provides guidance on the use of arbitration and its key features

system, with party input.31 There are rules concerning who can

for users of the ISDA Master Agreement, and includes a range

serve as “public” and “non-public arbitrators,” depending on

of model arbitration clauses that could be used instead of the

their level of affiliation with the financial industry,32 with the

jurisdiction clauses in the 2002 or 1992 Master Agreements.25

composition of a tribunal varying based on the type of case.33 The

The 2018 ISDA Arbitration Guide includes model clauses for 11

FINRA codes provide for streamlined proceedings in the interests

different institutional rules and a choice of seats.

of efficiency. When the amount involved is $50,000 or less, a

26

simplified procedure of a single arbitrator without a hearing, unless
With the publication of these ISDA model arbitration

the parties request otherwise.34 Pre-hearing motions are limited,35

clauses, parties have increasingly been deviating from the default

experts are not required to file statements,36 and tribunals are
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also not required to render a reasoned award unless the parties

cases still only comprise 6-18% of its total caseload.48 In contrast,

specifically request this.37

the ICC reported that, in 2019, between 4% to 7% of its new
cases were considered to in the “financing and insurance” sector.49

In Hong Kong, the Financial Dispute Resolution Centre

Only 11.9% of the HKIAC’s new cases were identified as relating

(FDRC) was established in 2012 in the wake of the financial

to banking and financial services in 2018.50 And SIAC reported

crisis to provide a platform to resolve disputes between financial

that 10% of its new cases were in its “other” category, which

institutions and customers. The FDRC’s dispute resolution process

includes disputes concerning banking and financial services.51

generally adopts a “Mediation First, Arbitration Next” philosophy.38

Although comparisons of these statistics may be limited due to

The FDRC’s jurisdiction and the applicable procedure depends on

the different ways institutions identify the nature of disputes

whether the claim is up to HK$1,000,000 and/or within the 24

(including how they define financial services related disputes),

month limitation period. For eligible disputes, if mediation has

the LCIA nevertheless appears to have seen both an increasing

failed, the arbitration procedure is an expedited one, resolved by

number of disputes relating to financial services and to be the

a single arbitrator, and may be a document-only proceeding or

preferred institution for such disputes, at least for certain parts of

an in-person hearing if considered appropriate.

the financial services sector.

39

40

41

42

is obliged to render an award within 30 days.

43

The arbitrator

There is also an

“early dismissal” process in which the FDRC may terminate a

It is not surprising that some financial services companies

proceeding if it considers the claim deficient, and the deficiency is

would turn to the LCIA to administer arbitrations. English law

not fixed within the required time frame.

is commonly used in financial services contracts. Given the

44

traditional preference by some financial services companies for
Other than industry organizations providing arbitration

English courts and English law in resolving financial disputes,

services, major arbitral institutions have also developed initiatives

Stephen Trevis, Managing Director at Barclays Bank, has explained

to facilitate the use of arbitration in the financial services sector.

that “to the extent that arbitration is considered appropriate, LCIA

For example, the Hong Kong International Arbitration Center

has historically been considered a natural choice.”52 Factors such

(HKIAC) has a set of Securities Arbitration Rules. The Singapore

as London’s status as a global financial center and the neutrality

International Arbitration Center’s (SIAC) SGX-DT Arbitration

and expertise of the English judiciary may also influence parties

Rules and SGX-DC Arbitration Rules are targeted at disputes

when choosing an arbitral seat,53 and parties often look to arbitral

arising from derivative trading and clearing on the Singapore

institutions located in their preferred seat. As a result, it appears

Exchange. Several Chinese arbitral institutions, including the

to be more common for international banks to refer to LCIA

China International Economic and Trade Arbitration Commission

arbitration (with London as the seat of arbitration and English

(CIETAC), also have arbitral rules specifically tailored for financial

law the governing law) in banks’ template agreements.54 Given

disputes. In 2018, the HKIAC also launched a panel of arbitrators

New York’s status as a financial center, and the familiarity of many

for financial services disputes comprised of 30 arbitrators from 17

financial institutions with New York law, similar considerations

jurisdictions.

may be driving the increase in financial services arbitration in the

45

AAA-ICDR in recent years.
B. Indications of Increased Use of Arbitration in For Certain
2. The Asia-Pacific and China

Financial Services Disputes
Although it is often difficult to get reliable empirical data

Arbitration of financial services disputes also appears to be

about the use of international commercial arbitration, there are

growing in the Asia-Pacific region, and in China in particular.55

a number of indicators that financial services companies are

This may be due to the confluence of a number of regional features.

increasingly using international arbitration to resolve disputes. In
addition to the initiatives discussed above, two major arbitration

• First, while there are many cross-border transactions

institutions – the London Court of International Arbitration

within Asia-Pacific, there is less commonality of legal and

(LCIA) and the American Arbitration Association’s International

regulatory regimes compared to countries within the European

Center for Dispute Resolution (AAA-ICDR) – have reported

Union, and between the European Union and the United States—

significant increases in arbitrations involving financial services

particularly in light of new laws and regulations implemented after

companies. It also appears that financial services dispute are

the 2008 financial crises.56 A lack of uniform legal systems leads

increasingly being referred to arbitration in the Asia-Pacific region,

to complexity and thus uncertainty associated with resolving

and in China in particular.

disputes in a different country’s courts, driving parties towards
arbitration.

1. LCIA and AAA-ICDR Arbitration
• Second, difficulties with enforcing foreign judgments also
The LCIA has reported significant increases in arbitration

lead to increased use of arbitration in the region. For example,

involving financial institutions in recent years. In 2019, the LCIA

many parties see arbitration as preferable for financial disputes

reported that 32% of all cases commenced in the LCIA were in

involving counterparties in China, because China does not have a

the financial services sector,

reciprocal enforcement treaty for foreign judgments.57

46

increasing from 29% in 2018 and

24% in 2017.47 Similarly, the AAA-ICDR reported a 78% increase
in its financial services cases in 2018 and a 58% increase in its

• Third, the presence of well-established arbitral institutions

financial services cases in 2019, even though financial services

in the region, such as SIAC and HKIAC, may also encourage (and
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facilitate) the use of international arbitration for financial services

judgment procedures, the ability to create binding precedent, the

disputes.

Both Singapore and Hong Kong are associated with

ability to appeal, and the ease of joining third parties.72 Thus, it

independent judiciaries and strong legal professions, and both

is important to consider what benefits arbitration could confer

institutions provide specialized arbitration rules for financial

over litigation and whether the reasons for favoring litigation are

disputes.

Anecdotally, Chinese parties generally prefer HKIAC

in fact unavailable in arbitration. It is also necessary to consider

arbitration, whereas parties from South East Asia and India tend

the specific type of financial transaction and dispute at issue to

to choose SIAC arbitration.

identify the features of arbitration or litigation that are of the

58

59

60

greatest importance.
Available data shows that financial disputes in China are
increasingly resolved by arbitration. In 2018, the Ministry of

A. Key Features of Arbitration for Financial Disputes

Justice of China released statistics showing that approximately
22.1% (120,358) of the cases administered by the 255 Chinese

The reasons that commercial parties typically choose

arbitration institutions were financial disputes, which amount

arbitration to resolve cross-border disputes largely also apply to

to approximately 33.6% of disputes by value.

disputes in the banking and finance sector. These include:

61

The Shanghai

International Economic and Trade Arbitration Commission
(SHIAC) administered 381 financial disputes in 2018, amounting

a. Expertise. Unlike in litigation, where the judge is

to 34% of the total cases received. In particular, arbitration has

assigned, in arbitration, parties can choose an arbitrator who has

been increasingly used for disputes in China involving financial

the necessary experience and expertise in resolving disputes.73

leasing and asset management.63 In 2019, a CIETAC report noted

The ability to choose a decision-maker with specific expertise in

that 58.1% of all arbitrations initiated were financial disputes,

financial disputes is gaining in importance, as financial disputes

with the disputed amount involved in such disputes accounting

become more complex and technical due to the fast-changing

for 34.19% of the total aggregate of all arbitration cases.

The

nature of the law in the financial sector.74 Being able to choose

Beijing Arbitration Commission (BAC) alone administered 2,973

an arbitrator who understands the industry provides assurance

finance cases in 2019, which constituted 44.16% of all cases

as to the soundness of the outcome,75 and could lead to cost

accepted, 69.69% higher than the previous year.65

and time savings if the tribunal is familiar with the subject

62

64

matter of the parties’ claims and evidence.76
Commentators observe that factors contributing to
the growth of arbitration of financial disputes includes strong

b. Neutrality. Contracting parties may be unwilling to

governmental and judicial support, and efforts by arbitral

litigate in their counterparty’s local courts, due to a concern

institutions to promote the use of arbitration in this area.

The

about prejudice or bias in favor of the party whose home

Shanghai Financial Court, which was established in August 2018,

State it is, or concerns about the level of expertise or lack of

is responsible for conducting judicial reviews of domestic and

experience with the financial disputes or a foreign governing

international financial arbitration awards and for administering

law.77 Arbitration provides a neutral venue in which to resolve

proceedings for the recognition and enforcement of foreign

disputes, where the seat of the arbitration can be a third

financial arbitration awards.

jurisdiction unrelated to either counterparty.

66

67

The Beijing Financial Court,

established in March 2021, has the same remit in Beijing. Many
68

Chinese arbitral institutions have also published arbitration rules

c. Flexibility. Parties enjoy great procedural flexibility

tailored for financial disputes. As noted above, CIETAC has had a

to tailor the arbitral proceedings according to their specific

set of Financial Disputes Arbitration Rules since 2003, which was

needs.78 The parties are free to select the seat of arbitration,

revised in 2014.69

the venue of the hearing, the language of the proceedings, the
rules governing the arbitral procedure, and other procedural

The growing use of arbitration in London and the Asia-

aspects.79 Indeed, arbitral proceedings have made the transition

Pacific region for financial services disputes may precede a wider

to remote hearings during the COVID-19 pandemic relatively

change in the way financial disputes are generally resolved.

smoothly, as many arbitral rules already provided for the ability
to conduct hearings by video conference.80

III. SUITABILITY OF ARBITRATION FOR FINANCIAL
SERVICES DISPUTES

d. Speed and cost. Arbitration can potentially be more
time- and cost-efficient than litigation, compared, for example,

Commentators have attributed financial institutions’

to US court proceedings, in which there is typically an extensive

historical reluctance to embrace the use of international

discovery process and the right to appeal.81 While arbitration

arbitration to cultural practices, inertia and the use of standardized

is sometimes criticized for not being faster or cheaper than

documentation, such as the litigation default contained in the

litigation, parties in arbitration have more control over the

ISDA Master Agreements.

The ICC’s Report on Financial

timing and nature of the proceedings used, and arbitral rules

Institutions and International Arbitration also observed that there

provide options that can be used to decide issues more quickly,

appeared to be an “overall lack of awareness” of potential benefits

such as the option to choose expedited proceedings.82

70

of international arbitration and in banking and finance matters and
“common misperceptions” about the process.71 However, there are

e. Confidentiality. Unlike court proceedings, arbitral

also some practical reasons why financial institutions may prefer

proceedings are generally confidential and may allow the

litigation over arbitration, such as the availability of summary

parties to avoid negative publicity or sensitive information
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becoming public.83 There are differences in the exact scope

over the traditional choices of English and New York courts, and

of confidentiality that applies based on the arbitral seat or

in some cases may even be considered disadvantages compared

rules applied, but generally, parties are free to agree on the

to litigation. Nevertheless, as discussed below, financial services

confidentiality of the arbitration.

institutions may need to reconsider some of these perceptions in
light of ongoing developments.

f. Finality. An arbitral award is final once rendered, and there
is generally no mechanism for appeal.84 Although an award debtor

First, some financial institutions may (perhaps erroneously)

can seek to set aside the award at the seat of arbitration, this can

perceive that arbitration does not necessarily confer any advantages

only be done on very limited grounds such as where the arbitral

over litigation in London and New York in respect of expertise and

tribunal lacked jurisdiction, if there are serious concerns with due

neutrality. Judges in these jurisdictions have a wealth of specialist

process or the award is contrary to public policy. As a result, the

knowledge on resolving financial disputes, and these courts are

parties generally have a greater degree of certainty that the dispute

selected as neutral (and creditor-friendly) jurisdictions, often

is resolved once an award is rendered, which saves time and costs

with no connection to the parties or dispute at hand. However,

compared to the potentially lengthy appeals process associated

there are indications that counterparties in emerging markets

with litigation.

may be increasingly unwilling to agree to a choice of English or
New York courts, such that arbitration may be a more acceptable

g. Enforceability. The comparative ease with which an

alternative,88 but overall, expertise and neutrality may not tip

arbitral award can be enforced over that of a foreign judgment

the scales in favor of arbitration. Moreover, following the United

is one of the most significant benefits of arbitration over

Kingdom’s exit from the European Union, the enforceability of

litigation. There are 168 State parties to the Convention on the

English court judgments in the EU is no longer clear, while arbitral

Recognition and Enforcement of Foreign Arbitral Awards (New

awards are still enforceable in courts in EU countries as a matter

York Convention), which requires each of the contracting states

of international convention.

85

to recognize arbitral awards as binding. Foreign judgments do not
enjoy this widespread enforceability. While there are mechanisms

Second, some financial institutions may (again, perhaps

for reciprocal recognition and enforcement of foreign judgments

erroneously) perceive the flexibility of arbitral procedure as not

within the European Union, and a patchy network of other

being an advantage compared to litigation in English or New York

reciprocal arrangements, including those propounded by the

courts. These courts have developed streamlined and standardized

Hague Convention,

procedures to deal with financial disputes; financial institutions’

86

none of these have the scale or success of

the New York Convention.

familiarity with these procedures compared to the perceived lack
of standardized arbitral procedure may lead to a resistance to

The ISDA Arbitration Guide lists most of these points as

adopting arbitration for financial disputes.89 As discussed above,

key features of arbitration whose importance may vary depending

however, there are many well-established institutional arbitral

on the party and even the transaction. However, some of these

rules like those from the LCIA, SIAC and HKIAC, or finance

features that are usually considered advantages of arbitration may

sector-specific rules like the P.R.I.M.E. Rules, that set out clearly

not in fact be perceived by financial institutions as advantages

defined procedures for arbitral proceedings – often in a more

87

©2011. YAR - Young Arbitration Review • All rights reserved

JULY | 2021 • YAR • 10

user-friendly manner than the rules of civil procedure in court

Many of these issues are valid concerns that financial

litigation. Financial institutions may also have the (erroneous)

institutions should carefully weigh when considering a choice

perception that arbitration is incapable of handling requests for

between an arbitration or choice-of-court clause in the particular

urgent injunctive relief or to issue summary or default judgments,

agreement. However, several of the “limitations” of arbitration

and would be slower and costlier than going to court.

discussed above have been addressed in recent developments in

90

arbitral law and practice, or can otherwise be mitigated. In order
Third, the attributes of confidentiality and finality may

for financial institutions to make the assessment as to whether

not be perceived as desirable for certain types of financial

arbitration or litigation is preferable properly, it is necessary to

disputes compared to predictability and certainty about the

be fully aware of these options.

law, and a concern about the “correctness” of the final decision.
As a result, the perceived lack of transparency in arbitration

B. Recent Developments In Arbitral Law and Practice

has been highlighted as a concern to certain financial services
institutions.91 In particular, given the use of standard form

As discussed above, there appears to be a perception that

documentation in certain types of financial agreements, financial

arbitration is incapable of handling cases that require injunctive

92

institutions value predictable and consistent interpretation,

relief, or “open-and-shut” cases that lend themselves toward

and may want to make sure that decision is legally “correct”

summary judgment procedures. There are also concerns around

because it may have implications beyond the parties to the

issues of consistency, predictability and transparency in arbitral

particular dispute due to the systemic and inter-related nature

procedure and arbitral awards, and issues around the arbitral

of certain types of transactions. For at least those types of cases,

tribunal’s jurisdiction. Many of these concerns have driven the

financial institutions may be concerned that the confidentiality

innovations that can be seen in finance sector-specific arbitral

of arbitral proceedings, the lack of a system of precedent, and the

initiatives, such as those adopted by P.R.I.M.E. Finance. This

limited bases for challenging an arbitral award are disadvantages

section considers these aspects of arbitral practice in more

compared with London and New York courts, which can establish

detail, focusing on (1) emergency arbitration and referee

binding precedent and are subject to appeal. The perception may

arbitral procedures; (2) early dismissal procedures; (3) joinder

also be strengthened by the (debatable) belief (often driven by

and consolidation of arbitral proceedings; (4) publication of

experiences with domestic rather than international arbitration)

awards and other transparency initiatives; and (5) appellate

that arbitral awards lack the same level of legal rigor as court

mechanisms in arbitration.

judgments.
1. Urgent Interim Measures
Fourth, in addition to the above, arbitral proceedings are
also sometimes perceived (again, often erroneously) as having
the following limitations when compared to court proceedings:

Traditionally, a party seeking urgent interim relief before the
institution of proceedings was required to go to court to do so. This
is no longer the case, with many arbitral institutions and arbitral

• Joinder and consolidation. Due to the consensual nature

rules now providing for emergency arbitration procedures, where

of arbitration, where multiparty, multi-contract disputes are

a party can obtain interim relief from an emergency arbitrator

concerned (such as in project finance or syndicated loans), there

before an arbitral tribunal is constituted for the main dispute.95

may be difficulties with joining related parties to a dispute or

These provisions generally apply unless the parties have expressly

consolidating multiple proceedings. These difficulties may play

opted out of emergency arbitration rules in writing,96 and the rules

out in costly jurisdictional arguments and there may be concerns

oblige the parties to comply with the emergency arbitrator’s order

that parties may be subject to several parallel proceedings

or award.97 An emergency arbitrator can grant interim relief in the

involving related matters, and worst still, inconsistent or

form of an order or award to preserve evidence, to maintain or

contradictory awards in those related matters. Of course,

restore the status quo, or to preserve assets.98

93

issues of jurisdiction and the risk of parallel proceedings are
not unique to arbitration: where cross-border litigation is

Most major arbitral rules provide for emergency arbitration,

concerned, the issues of which court has jurisdiction over the

with only slight differences in applicable procedure. For example,

dispute and the risk of multiple proceedings in different courts

the 2020 LCIA Rules allow parties to apply for a temporary sole

is often why arbitration is selected in the first place. Moreover,

arbitrator to conduct emergency proceedings at any time before the

as discussed below, financial services companies may not be

arbitral tribunal’s formation.99 The emergency arbitrator must

familiar with the strong trend by major arbitral institutions to

be appointed within three days of receipt of the application

revise their rules and approach to consolidation and joinder,

or as soon as possible thereafter, and must decide the claim

or to the options available to address such issues through

within 14 days of appointment.100 Other arbitral rules have

language in arbitration agreements.

similar provisions, and, as discussed above, As noted above,
the P.R.I.M.E. Finance Arbitration Rules provide not only for

• Non-arbitrability. Some types of financial disputes may not

emergency arbitration but also for referee arbitration, reflecting

be arbitrable in certain jurisdictions, such as disputes involving

the special procedure for interim measures permitted by Article

consumer finance and financial disputes concerning insolvency or

1043b of the Dutch Code of Civil Procedure.101

where security interests are enforced. In these types of disputes,

provisions generally give parties the option of both pursuing

or disputes where there is a possibility of related consumer finance

urgent interim relief through the applicable arbitration rules or

or insolvency proceedings, arbitration may not be permitted.

through a court of competent jurisdiction.

94

102

These

©2011. YAR - Young Arbitration Review • All rights reserved

JULY | 2021 • YAR • 11

2. Early Dismissal

the parties have commenced arbitrations (1) under the same
arbitration agreement or compatible arbitration agreement(s); (2)

As with interim measures, arbitral institutions have taken

between the same disputing parties or arising out of the same

steps to make clear “summary” procedures are available in

transaction or series of related transactions; and (3) if no arbitral

arbitration. Among other things, arbitral institutions have added

tribunal has yet been appointed for the other arbitration or the

express references to the use of summary procedures and some

tribunal consists of the same arbitrators.118 Other arbitral rules

institutions have added more detailed provisions for summary

contain similar provisions.119

decisions. For example, in its 2016 rules revision, SIAC introduced
specific provisions on the early dismissal of claims and defenses.103

Thus, although the parties’ consent is generally required to

Under Rule 29 of the SIAC Rules, a party may apply to a tribunal

join third parties, tribunals are increasingly being granted powers

for the early dismissal of a claim or defense on the basis that it

to consolidate proceedings where it would be sensible to do so –

is “manifestly without legal merit” or “manifestly outside the

subject to the requirement that the arbitration agreements are the

jurisdiction of the Tribunal.”

A tribunal is required to make an

same or “compatible.” In practice, only proceedings commenced

order or award on the application within 60 days of its filing (unless

under the same arbitral institution can be consolidated,120 and it

extended in exceptional circumstances), and must give reasons,

is desirable for the arbitration agreement to provide for the same

although this may be in summary form.

Other institutions

seat and governing law. While there have been proposals on cross-

including the HKIAC and most recently the LCIA have since

institution cooperation for the consolidation of international

incorporated similar provisions on early dismissal in their rules.

arbitral proceedings,121 no such proposals have been formally

104

105

106

adopted to date. This underscores the importance of ensuring
The English courts have had occasion to comment on

that separate but related agreements contain consistent dispute

summary procedures in arbitration in Travis Coal v Essar Global

resolution clauses.122 Parties could also expressly address this

Fund.107 In a dispute under a guarantee relating to a stock purchase,

issue by expressly consenting to arbitrate disputes from related

the tribunal had granted summary judgment (under governing New

agreements in a single proceeding in the arbitration agreement.123

York law) on certain defenses in an arbitration conducted under
the ICC Rules.108 It had done so in a “hybrid” fashion, where oral

4. Transparency Initiatives

testimony was accepted but without a full hearing on the merits.

109

The award debtor challenged the enforcement of the award on the

There have been efforts at increasing transparency in

basis that the tribunal did not have the power to issue summary

international arbitration. Extracts of ICC awards are regularly

judgment and doing so was a denial of due process.

The English

published in journals, and from 2019 onwards, final ICC awards

High Court observed that a summary judgment process rendered

may be published in their entirety not less than two years after its

by an arbitral tribunal would not in itself necessarily amount to a

making unless a party objects.124 Other arbitral institutions also

denial of due process,111 before confirming that under the broad

provide for the publication of awards with the parties’ consent,

arbitration agreement at issue and relevant provisions of the ICC

albeit to differing extents.125 Despite confidentiality being a key

Rules, the award debtor did not have a realistic prospect of showing

feature of arbitration, it is not uncommon for tribunals to give

that the tribunal exceeded its powers.

persuasive value to other arbitral awards, where such awards are

110

112

available.126 Indeed, in investment arbitration, the publication
3. Joinder and Consolidation

of awards is common, and while decisions of other tribunals are
not legally binding, they are often referred to and relied on in

Although the obligation to arbitrate only binds parties to the

investment treaty arbitrations in a manner that aims to achieve

arbitration agreement, many arbitral rules provide mechanisms to

consistency in interpreting a specific standard in investment

join further parties into an existing arbitration and consolidate two

treaties or under international customary law.127

or more related proceedings into a single arbitration.113 Moreover,
many arbitral institutions have repeatedly refined and broadened

To this end, the early inclusion of an express provision

their provisions for joinder and consolidation in recent rules

in the P.R.I.M.E. Finance Arbitration Rules for publication of

revisions. Many arbitral institutions, including the ICC, LCIA,

anonymized awards is meant to address the importance that some

ICDR, and HKIAC rules among others, have recently expanded

financial services companies place on legal predictability and

114

and liberalized their joinder and consolidation provisions,

consistency.128 As noted above, P.R.I.M.E. Finance’s draft revised

allowing for the joinder of parties and consolidation of arbitral

rules provides for the publication of an anonymized copy of

proceedings in a wider set of circumstances. The most recent

arbitral awards by default.129 P.R.I.M.E. Finance also maintains a

SIAC Rules already have comprehensive provisions on joinder

central database of international precedents and source materials,

and consolidation,

with a view to increasing transparency and accessibility.130

115

and the SIAC is currently undergoing a

rules revision process, with a subcommittee on multiple contracts,
consolidation and joinder. 116

5. Appellate Procedures

As an example, the LCIA Rules provide that a tribunal

Generally, arbitral awards are not subject to appeal (as

can order joinder of a party to the proceedings where the third

opposed to annulment or set aside actions, which are more limited),

person and applicant party expressly consents.

A tribunal can

in keeping with the principle of finality. As discussed above, some

also consolidate arbitrations with the approval of the LCIA Court

financial institutions would prefer the option of challenging

either where the parties agree to consolidation in writing, or where

arbitral awards for errors of law, as can be done with first instance

117
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court decisions. This is sometimes due to a (perhaps misplaced)

2016 ICC Report on Financial Institutions and International

belief that international arbitration awards are less reasoned than

Arbitration observed that different types of financial transactions

court judgments (this perception may come from experience with

are “not amenable to a ‘one size fits all’ approach,”144 and noted

domestic arbitration). However, this concern may also be driven by

that financial institutions tend to favor arbitration when (1)

concerns about the systemic impact of the interpretation of standard

the transaction is complex or significant, (2) confidentiality

agreements and similar issues. In those cases, it is possible to include

is important, (3) a state-owned counterparty is involved, and

appellate procedures within arbitration.

It is also possible in some

(4) when the enforcement of foreign judgments may be more

jurisdictions to have a court in the seat of arbitration review an

difficult to enforce than an arbitral award in the counterparty’s

arbitral award for errors of law.

jurisdiction.145 This section briefly considers the suitability of

131

arbitration in four types of financial transactions: (1) derivatives;
These procedures can be conceptualized as serving the

(2) bonds, (3) project finance; and (4) asset management.

two primary purposes of appeals: the correction of errors, and,
particularly in common law countries, the development of the

1. Derivatives

law. There are therefore options that financial institutions could
consider incorporating if the inability to appeal against awards is
a concern.

Derivatives are a financial product whose value is
determined by fluctuations in the value of an underlying asset.
Derivatives traded on outside official exchanges (over the counter

Internal appellate mechanisms within an arbitral body

or “OTC”) accounts for the bulk of derivatives trading,146 and,

consist of a second-tier board or tribunal that reviews the arbitral

as noted above, approximately 90% of OTC transactions are

award. An example is the “opt-in” procedure at some major arbitral

conducted under the ISDA Master Agreement.147 Arbitration is

institutions, such as the AAA-ICDR Optional Appellate Rules. To

not the default choice under the ISDA Master Agreement, but

opt into these Appellate Rules, parties can provide for this procedure

parties can replace the default jurisdiction clause with a model

in their arbitration agreement.

arbitration clause from the ISDA Arbitration Guide.148

Appeals are limited to grounds

132

of material and prejudicial errors of law and/or clearly erroneous
determinations of fact.133 An appeal tribunal can be appointed
by the parties or by the AAA.

The ICC Task Force found that one of the main

Other arbitral institutions with

reasons why arbitration is less commonly used, particularly

appellate rules include the JAMS Optional Arbitration Procedure

in Europe, is that arbitration is not yet viewed as a ‘default’

and the CPR’s Appellate Arbitration Procedure.

dispute resolution mechanism when financial institutions

134

enter into contracts.149 However, there appears to be increasing
Several national arbitration laws also provide for recourse

willingness to use arbitration, particularly where counterparties

to national courts for appeals on points of law, either on an opt-

are from emerging markets, because of difficulties enforcing

in or opt-out basis.

court decisions in those jurisdictions.150

135

For example, section 69 of the English

Arbitration Act 1996 allows for a party to arbitral proceedings
seated in England to appeal to the English court on a question
of English law arising out of an arbitral award,

Arbitration may also be advantageous for derivatives

albeit only in

disputes due to the ability to maintain confidentiality and to

The court can confirm, vary, set

select arbitrators with relevant expertise.151 Confidentiality may

aside, or remit the award to the tribunal to reconsider pursuant

be particularly important where parties are concerned about

to the court’s determination.

systemic risk (the risk that events arising out of one transaction

136

restrictive circumstances.

137

138

Section 69 is a non-mandatory
139

provision, such that parties can opt out of this provision.

can lead to instability or collapse of the whole financial system),

In practice, this provision is irregularly used, because even if

and parties may wish to avoid the consequential effects on

section 69 is not expressly excluded by the parties, a choice of

financial markets that publicity from the dispute could cause.152

institutional rules that excludes the right to appeal (e.g., LCIA

Considering these benefits, commentators have suggested

Rules, ICC Rules) would be considered a waiver.

that arbitration could be designated as the default dispute

140

The Hong

Kong Arbitration Ordinance provides for a similar ability to appeal

settlement mechanism in the ISDA Master Agreement.153

against an arbitral award on a question of law, but on an opt-in
basis.141 In Singapore, consultations are taking place on whether

2. Bonds

its International Arbitration Act should allow for appeals on errors
of law on an opt-in basis.142 In the United States, however, where

Financial transactions involving bonds are another area

the Federal Arbitration Act applies, it is not possible to expand

in which arbitration may be suitable as a dispute settlement

a reviewing court’s limited scope of review beyond the grounds

mechanism.

specified in 9 U.S.C. §§ 10 and 11, so it would not be possible for

three types of transactions involving bonds: issuing bonds,

a US court to review or vacate an arbitral award for errors of law.

purchasing bonds, and using bonds to raise finance.154 The

143

Generally,

financial

institutions

engage

in

most common dispute involving bonds relates to non-payment,
C. When is Arbitration Suitable for Financial Disputes? Overview
of the Use for Certain Types of Financial Transactions

and in such disputes the duration of the proceeding is likely
to be of greatest concern to financial institutions.155 Parties
can stipulate the adoption of expedited procedures—such as

As the discussion above demonstrates, arbitration and

those in the ICC, SIAC, HKIAC and ICDR Rules—in their

litigation differ in various aspects that may hold varying degrees

arbitration agreement, even for higher value disputes. As with

of importance for different types of financial disputes. The

derivatives, the enforceability of an award is a key benefit as

©2011. YAR - Young Arbitration Review • All rights reserved

JULY | 2021 • YAR • 13

there are increasing numbers of cross-border disputes, including

clients, as well as private clients’ sensitive financial information,

those involving emerging markets.

is concerned.167

156

Where sovereign bonds are concerned, neutrality is one of

D. The Use of Unilateral (Asymmetrical) Clauses

the most important reasons favoring the use of arbitration—i.e.,
the ability to avoid resolving disputes in the sovereign’s national

One area in which financial institutions have contributed

Additionally, the ability to appoint an arbitrator who

to the development of arbitration law is in the use of unilateral or

is independent of sovereign counterparty’s influence was an

asymmetrical dispute resolution clauses. These are causes that allow

advantage to use arbitration.

only one of the parties (typically the lender) to choose between

courts.

157

158

litigation and arbitration after a dispute has arisen. These clauses
3. Project Finance and International Financing

had frequently been used in the financial sector, but their use
has decreased in recent years as their enforceability has been

Project financing is an area in which the use of arbitration

challenged in a number of jurisdictions, including in France,

has been steadily increasing, particularly where parties or assets

Russia, Bulgaria, and others.168 In other jurisdictions, such as

are located in a developing country.159 This contrasts with other

England and Germany, unilateral clauses are permitted.169

types of international financing, such as secured and unsecured
lending, syndicated lending, asset financing and trade finance,
where financial institutions prefer to litigate such disputes.

Unilateral dispute resolution clauses provide flexibility

The

to the lender to determine, on a case-by-case basis, whether

ICC Task Force found that financial institutions prefer arbitration

arbitration or litigation is better suited for the dispute.170

in jurisdictions where domestic courts are perceived as unreliable

Where this is an important consideration, and having carefully

or lacking in independence.

considered the enforceability of such clauses under all potentially

160

161

applicable laws, financial institutions may choose to use such
In addition to the advantages of confidentiality, neutrality

clauses in their contracts.

and enforceability that arbitration can confer, where there are
numerous project participants located in different jurisdictions,

IV. CONCLUSION

parties can avoid having multiple parallel litigation proceedings by
stipulating the same or consistent arbitration agreements across

There have been a number of attempts in recent years

related agreements, and bringing disputes with multiple parties

to promote the use of international arbitration in the banking

into a single arbitration proceeding through consolidation.

and finance sector, and, in return, financial institutions have

162

shown slow but steady interest. There are a number of reasons
4. Asset Management

why litigation may continue to be preferred over arbitration,
not least because its use is ingrained in many areas of the

Asset management services are those involving the

industry, but also because of perceived limitations in arbitration

management of portfolio investments or the provision of investment

compared to litigation. Recent developments in arbitral practice

advisory services. The ICC Task Force found that arbitration

go some way to addressing these limitations, and the benefits

is seldom used in asset management disputes.

However,

of arbitration may become more important as counterparties

asset management disputes involve issues that are commonly

in financial transactions become increasingly diversified.

resolved through arbitration, including issues of repayment,

Ultimately, a continued dialogue between arbitration providers

misrepresentation, mistake, false inducement, misappropriation,

and financial services institutions is critical to ensure both

force majeure, unexpected changes in circumstances or in

international arbitration can develop in order to better meet

regulations.

the needs of those users and that they are aware of ongoing

163

164

As noted above, the use of arbitration in asset

management disputes is reported to be growing in China.

165

developments in international arbitration practice so that they
are making an optimal and considered choice when deciding on

Arbitration may be an attractive option for asset

dispute resolution options in financial services contracts.

management disputes in two main ways. First, to the extent that
asset management disputes are a niche area requiring special
technical competence, parties are able to select a decision
maker with expertise in the field.166 Second, confidentiality is
highly desirable where the identities of asset managers and their
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