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SUMMARY

European Court Judgments'

Without doubt, the General Court’s (“GC’s”) judgment
annulling the European Commission’s (“EC’s”) 2016 pro-
hibition of Hutchison’s planned acquisition of Telefonica
UK’s O2 was the most important development in EU mer-
ger control in 2020.

In this judgment, the GC considered the application
of the EU Merger Regulation (“EUMR”) to transactions
in oligopolistic markets, that do not create a dominant
position, yet may raise concerns over non-coordinated/
unilateral effects. The GC required that, when the EC’s
theory of harm is based on unilateral effects, its decision
must show that the transaction would eliminate impor-
tant competitive constraints that the merging parties
previously exerted upon each other and reduce competi-
tive pressure on other competitors. Moreover, the judg-
ment requires that an EC prohibition decision in this
context must demonstrate with a “strong probability”
that a significant impediment to effective competition
would result.

The GC’s judgment criticises multiple aspects of the
EC’s decision including its analysis of closeness of compe-
tition, in particular its use of the concept of “important
competitive force”, which would, in the GC’s view, have
led to an impermissible widening of the EC’s ability to
prohibit transactions. The judgment also criticises the
EC’s quantitative analysis, its failure to take account of
efficiencies in this analysis and its analysis of the effects
of network sharing agreements on the relevant markets.

The judgment is of critical importance and the EC has
appealed it to the Court of Justice of the EU (“CJEU”).

In another important judgment, the CJEU dismissed
an appeal of the GC’s judgment upholding the legality
of the fines that the EC had imposed on Marine Harvest
for gun-jumping contrary to Articles 4(1) and 7(1) of the
EUMR. The judgment endorses the GC’s narrow inter-
pretation of the exception for public bids/series of trans-
actions under Article 7(2) EUMR and dismisses
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arguments regarding the principle of ne bis in idem,
the set-off principle and the principles governing sanc-
tioning of concurrent offences.

The GC also issued a significant judgment dismissing
HeidelbergCement’s and Schwenk Zement’s attempt to
annul the EC’s 2017 decision prohibiting the proposed
acquisition of Cemex Hungary and Cemex Croatia
through a full-function joint venture. The judgment pro-
vides important guidance on identifying the “undertakings
concerned” when applying the EUMR in the context of
acquisitions by full-function joint ventures. It also contains
interesting analysis on geographic market definition and
the concept of a substantial part of the internal market.

In the other court judgment relating to merger con-
trol, the GC rejected American Airlines’ application to
annul an EC decision granting Delta grandfathering
rights over slots that had been divested when US
Airways and AMR Corporation merged. The judgment
provides important guidance on the interpretation of
commitments.

EC Phase Il Decisions?

The EC adopted four phase II decisions in 2020. None of
these were prohibitions but two other concentrations
were abandoned following the EC opening phase II
investigations.

The EC unconditionally cleared the acquisition of
Metallo by Aurubis; like two other recent EC phase II
investigations, this decision concerned copper markets.

In its PKN Orlen/Grupa Lotos decision, the EC
accepted structural and behavioural remedies to address
concerns that it had identified in its phase II investiga-
tion of the purchase of Grupa Lotos, an integrated Polish
oil and gas company. One of the more notable aspects of
the remedy is a commitment to build a new jet fuel
import terminal and transfer this to an independent
logistics operator.

In Google/Fitbit, the EC accepted a commitments
package with a duration of 10 years concerning use of

1 See Section A below.
2 See Section B below.
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data in Google Ads, access to Web Application Program-
ming Interface in the market for digital healthcare and
interoperability with Android smartphones.

In its Fiat Chrysler/Peugeot decision, the EC found that
the proposed behavioural commitments would resolve its
concerns in the market for light commercial vehicles.

As of 31 December 2020, there were seven phase II
investigations ongoing.’> Some of these investigations
have been ongoing for longer than usual in part because
of the COVID-19 pandemic.

Other Developments*

The EC adopted several interesting conditional phase I
clearance decisions in 2020. Neither time nor space has
allowed a comprehensive analysis and summary of these
decisions and these are not discussed further below. How-
ever, the decisions in Assa Abloy/Agta Record (divestment
and commitment to supply product on fair, reasonable
and non-discriminatory terms),” Danaher/GE Biopharma
(divestment to an approved purchaser),® AbbVie/Allergan
(divestment of a pipeline product),” Vodafone Italia/Tele-
com Italia/INWIT JV (making space on telecommunica-
tions towers available to third parties),® Alstom/
Bombardier (divestment and commitment to supply on-
board units to competitors)® and Mann Mobilia/Tessner
Holding/Tejo/Roller (analysis of upstream effects in the
market for the procurement of furniture and alleged
buyer power)!? are all noteworthy. Another deal that
attracted much attention in 2020, although not always
for competition-related reasons, was LVMH/Tiffany;!
after a long pre-notification, the EC unconditionally
approved LVMH’s acquisition of Tiffany.

The EC adopted a rare decision rejecting Suez’
request that it intervene against Veolia’s purchase of a
29.9% stake in Suez. The EC’s decision clarifies that a
two-step transaction can be exempted from the
EUMR’s standstill obligation.

The EC adopted three decisions amending commit-
ments that had been provided to secure clearances
under the EUMR. In all these decisions, the EC pointed
to material changes to market conditions, which meant
that the original commitments were no longer required.

The EC issued a press release noting that no concen-
tration arose when an individual acquired joint control
of a joint venture (I. Kaindl/P. Kaindl/M. Kaindl).

See Section C below.

See Section D below.

Case M.9408, Assa Abloy/Agta Record.

Case M.9331, Danaher/GE Healthcare Life Sciences Biopharma.
Case M.9461, AbbVie/Allergan.

Case M.9674, Vodafone Italia/TIM/INWIT JV.
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Lastly, while the EC did not make any formal legislative
proposals and no new legislation was adopted in the area of
EU merger control, in a recent speech, Executive Vice-
President Vestager has suggested that Member States’
competition authorities should be able to make greater
use of the ability to refer transactions to the EC. Among
other things, this would allow the EC to review transactions
that do not currently qualify for review under the EUMR’s
jurisdictional thresholds yet may potentially be important
and involve competitively significant companies. In addi-
tion, the EC has recently initiated a formal consultation
on its 1997 Market Definition Notice; the EC aims to pub-
lish the results of this consultation in 2021.

A. CASE LAW

EU Court Judgments

- CK Telecoms UK Investments v EC: GC annulment
of EC’s 2016 decision prohibiting Hutchison’s
acquisition of Telefénica UK’s O2

* Key judgment imposing higher burden on EC

* Legal test for when a transaction raises non-
coordinated (unilateral) effects on an oligopo-
listic market but does not create a dominant
position

Correct standard of proof in this context

* Criticism of the EC’s use of the concept of
“important competitive force”, its quantitative
analysis and its analysis of the effects of net-
work sharing agreements

* Under appeal to CJEU

- Mowi v EC: CJEU dismissed Marine Harvest’s
appeal of GC judgment upholding fine for gun-
jumping

* Narrow interpretation of Article 7(2) EUMR
* Rejection of arguments based on ne bis in
idem, the set-off principle and the principles
governing sanctioning of concurrent offences

- HeidelbergCement and Schwenk Zement v EC: GC
dismissed appeal against EC’s 2017 prohibition of
proposed acquisition of Cemex Hungary and
Cemex Croatia

* Identification of undertakings concerned
under EUMR when a full-function joint ven-
ture is the acquirer: need to analyse who the
“real players” were

continued on next page

9 Case M.9779, Alstom/Bombardier Transportation. In 2019, the EC had of
course prohibited Siemens” proposed acquisition of Alstom; case M.8677,
Siemens/Alstom.

10 Case M.9609, Mann Mobilia/Tessner Holding/Tejo/Roller.

11 Case M.9695, LVMH/Tiffany.
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* Analysis of relevant geographic market and
substantial part of the internal market
- American Airlines v EC: GC dismissed application
to annul decision granting grandfathering rights
over slots that had been divested under a 2013
commitment
* Important guidance on the interpretation of
commitments
* Obligation to highlight divergence from the
model text in the Form RM when offering
commitments

A.1. CK Telecoms UK Investments Ltd v EC

In May, the GC annulled the EC’s 2016 decision prohi-
biting Hutchison’s (now CK Telecoms) proposed acqui-
sition of Telefénica UK’s “02”.'2 The judgment is the
GC’s first interpretation of the EUMR’s application to
transactions raising non-coordinated (unilateral) effects
on an oligopolistic market.'?

The proposed transaction would have combined Tel-
efénica UK’s O2 network with Hutchison’s “Three” net-
work. There were two other mobile network operators
(“MNOs”) in the UK: EE (now owned by British Tele-
com) and Vodafone.

The EC’s decision found that the transaction would
have caused non-coordinated effects on (i) the retail
market due to the elimination of important competitive
constraints, which would have led to an increase in
prices, (ii) the retail market due to network sharing
agreements, which would have decreased the quality of
services for consumers and (iii) the wholesale market
for network access due to the elimination of important
competitive constraints.!* The EC considered that the
claimed efficiencies were not verifiable and that the com-
mitments that were offered were inadequate.’”

In key introductory paragraphs, the GC’s judgment
sets out the applicable legal test and the correct standard
of proof.

The GC considered that mergers in oligopolistic mar-
kets that do not create or strengthen a dominant position
should be prohibited only if they enable the merged entity
to determine the parameters of competition, particularly
by becoming a price maker instead of a price taker.'®

12 Case T-399/16, CK Telecoms UK Investments v Commission, judgment of
28 May 2020, ECLL:EU:T:2020:217. For the EC decision, see case M.7612,
Hutchison 3G UK/Telefénica UK.

13 Judgment, para. 85.
14 Id., paras 20-22.

15 Id., paras 23-24.

16 Id., para. 90.

17  Id., para. 96.

The GC interpreted recital 25 and Article 2(3) of the
EUMR together and identified two cumulative condi-
tions that are required to establish that the non-coordi-
nated effects of a merger would result in a significant
impediment to effective competition (“SIEC”). First,
the merger must eliminate important competitive con-
straints that the merging parties previously exerted
upon each other. Second, the merger must reduce com-
petitive pressure on the remaining competitors.!”
Accordingly, the judgment holds that, on its own, “the
mere effect of reducing competitive pressure on the
remaining competitors” is not enough to demonstrate a
SIEC when the EC’s theory of harm is based on non-
coordinated effects.'®

Turning to the standard of proof required to show a
SIEC, the judgment holds that the EC must adduce evi-
dence to demonstrate with a “strong probability” that a
SIEC would occur.'® This is a more onerous requirement
than showing that a SIEC was “more likely than not”, on
the basis of a “balance of probabilities”, as the EC argued.

After setting out this background, the GC assessed CK
Telecoms’ pleas relating to the three theories of harm in
the EC’s decision.

First, beginning with the effects on the retail market,
the GC disagreed with CK Telecoms’ argument that the
EC had considered the parties’ market shares as “an
indicator of the loss” of an important competitive con-
straint. The GC considered that the EC had viewed the
parties’ market shares only as a “first indication” of the
parties’ competitive importance and of the extent of
the competitive constraint that they exerted.?

The GC found, however, that the EC’s decision had
erred in law in finding that an “important competitive
force” need not necessarily stand out from its competitors
in terms of its impact on competition.?! The judgment
notes that the EC’s defence conceded that an important
competitive force must have more of an influence on
competition than its market share would suggest.*?

The GC also noted that the decision considered that
the mere decline in the competitive pressure resulting
from the loss of “an undertaking having more of an influ-
ence on competition than its market share would suggest”
was sufficient to prove a SIEC.>*

However, the GC concluded that the EC’s use of the
concept of an important competitive force, as an

18 Id., para. 97.

19 Id., para. 118.

20 Id., paras. 151-152 and 154.
21 Id., para. 158.

22 Id., para. 170.

23 Id., para. 171.
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alternative to and in addition to the concept of an
important competitive restraint, would lower the stan-
dard of proof required to establish a SIEC** and wrongly
broaden the scope of Article 2(3) of the EUMR.>®

The GC considered that the EC’s decision had con-
fused three concepts: a SIEC under Article 2(3); the
“elimination of [an] important competitive constraint”
in recital 25 of the EUMR; and the elimination of “an
important competitive force”, which is a term used in
the EC’s Guidelines on the assessment of horizontal
mergers.” The GC concluded that this confusion “con-
siderably broadens the scope of Article 2(3) of Regulation
No 139/2004, since any elimination of an important com-
petitive force would amount to the elimination of an
important competitive constraint which, in turn, would
justify a finding of a significant impediment to effective
competition”?”

The GC therefore agreed with CK Telecoms that the
EC had distorted the concept of an “important competi-
tive force”. According to the judgment, the EC’s interpre-
tation would have allowed it to treat any player that
exerted competitive pressure on an oligopolistic market
as an important competitive force.?® This would have
enabled the EC to prohibit a merger on an oligopolistic
market due to that fact alone and without regard to the
elimination of the competitive constraints that the mer-
ging parties exerted upon each other.?’

As noted above, the GC considered that there were
two cumulative conditions needed to establish that a
merger’s non-coordinated effects would lead to a SIEC:
the elimination of important competitive constraints
that the merging parties previously exerted upon each
other; and the reduction of competitive pressure on
other competitors.

The GC also upheld CK Telecoms’ plea that the EC
had committed several errors of assessment when it
had concluded that Three was an important competitive
force on the basis of (i) Three’s share of new customers
won,° (ii) the evolution of Three’s market share,?!
(iii) Three’s pricing policy®* and (iv) the historic role
that Three had played on the market.*®

24 Id., para. 172.

25 Id., para. 173.

26 Guidelines on the assessment of horizontal mergers under the Council
Regulation on the control of concentrations between undertakings (O]
2004 C 31, p. 5).

27 Judgment, para. 173.

28 Id., para. 174.

29 Id., para. 175.

30 Id., paras. 188-189.

31 Id., paras. 193-197.

32 Id., paras. 209-216.

33 Id., paras. 219-225.

The GC then examined the EC’s analysis of the close-
ness of competition between Three and O2 on the over-
all retail market. The GC noted that the decision had
shown that the parties might be relatively close compe-
titors in some market segments but considered that
this was not sufficient to prove that the parties were par-
ticularly close competitors or sufficient to show the elim-
ination of important competitive constraints exerted by
the parties upon each other such as to amount to a
SIEC.?* According to the GC, the EC’s approach
would have meant that, in principle, any four-to-three
merger would have to be prohibited, which would be
incorrect.*

The judgment is critical of the EC’s quantitative pri-
cing analysis and concludes that this lacked probative
value.*® Notably, the GC observed that all concentrations
lead to efficiencies®” but that the EC did not take such
efficiencies into account in its quantitative analysis.*®
The GC therefore ruled that the EC’s analysis did not
demonstrate with a sufficient degree of probability that
prices would increase significantly following the
transaction.*

CK Telecoms’ second plea concerned the EC’s analy-
sis of non-coordinated effects arising from network
sharing agreements.*® The EC’s decision had concluded
that the anti-competitive effects that it had identified
on the retail market would be exacerbated by each of
the four UK MNOs having teamed with another
MNO to achieve better network quality and the mer-
ging party being party to both resulting network-shar-
ing agreements.*!

The GC found that the post-merger termination or
renegotiation of network sharing agreements could be
pro-competitive and did not necessarily mean that a
SIEC would result.*?

The GC noted that the EC’s decision did not analyse
whether the merged entity would degrade the quality of
its own network services.*> The GC also considered that
the EC had not proven to the requisite legal standard
that the transaction would have made it impossible for
EE and Vodafone to compete effectively.**

34 Id., paras. 242-249.
35 Id., para. 249.
36 Id., paras. 264-283.
37 Id., para. 277.
38 Id., para. 278.
39 Id., para. 282.
40 Id., para. 323.
41 Id., para. 296.
42 Id., paras. 340-347.
43 Id., para. 358.
44 Id., paras. 362-397.
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The judgment criticises the timeframe that the EC
had used to analyse the transaction’s effects. The EC’s
decision had assumed that the merged entity would
maintain two separate network sharing agreements.
The GC considered that the EC should have analysed
the transaction’s coordinated or unilateral effects over
a longer period of time since the telecommunications
sector was characterised by long-term investments and
consumer contracts that lasted several years.*> The EC
had assumed the continued existence of two separate
networks even though in the long-term the merged
entity could have focused on one of the two network-
sharing agreements.*®

CK Telecom’s third plea challenged the EC’s findings
of restrictive effects in the wholesale market.*” The GC
first emphasised that the reduction of the number of
competitors from four to three on the wholesale market
was not capable in itself of establishing a SIEC.*® The GC
also found that the EC had not adduced sufficiently con-
vincing evidence that the transaction would have had a
significant effect on effective competition. Notably,
even though the EC had considered that Three’s influ-
ence on competition was greater than its market share
would have suggested, this was again not in itself suffi-
cient to establish a SIEC.*> Moreover, even if the evi-
dence was capable of showing that Three was an
important competitive force, this did not show that
Three and O2 had previously exerted important compe-
titive constraints on each other.>

The GC therefore upheld CK Telecoms’ three pleas
and annulled the EC’s decision.”’

Without question, this landmark judgment makes it
harder for the EC to block a merger in an oligopolistic
market when the merger does not lead to individual or
collective dominance. EC officials have, unsurprisingly,
criticised the judgment and the EC has appealed it to
the CJEU.>?

A.2. Mowi v EC

In March, the CJEU upheld the GC’s judgment dismiss-
ing Marine Harvest’s appeal against the EC’s decision
fining it for gun-jumping in relation to the acquisition
of Morpol.>

45 Id., paras. 408-415.

46 Id., para. 411.

47 Id., para. 424 et seq.

48 Id., para. 434.

49 Id., para. 446.

50 Id., para. 453.

51 Id., para. 455.

52 Case C-376/20 P, Commission v CK Telecoms UK Investments.

Marine Harvest (now trading as “Mowi”) acquired
48.5% of Morpol’s shares through a private transaction
(“the December Acquisition”) in December 2012. In Jan-
uary 2013, Marine Harvest launched a public bid to pur-
chase the remaining shares (“the Public Offer”) in
conformity with the Norwegian Securities Trading Act
and the EU Directive on takeover bids. In September
2013, the EC approved Marine Harvest’s acquisition of
Morpol but the decision noted that Marine Harvest
had already obtained de facto sole control over Morpol
via the December Acquisition.>® In July 2014, the EC
fined Marine Harvest € 20 million for infringing (a)
the standstill obligation in Article 7(1) EUMR and (b)
the notification requirement in Article 4(1) EUMR.>®
Marine Harvest appealed the EC’s decision but, in Octo-
ber 2017, the GC dismissed the appeal in its entirety.>®

On appeal to the CJEU, Marine Harvest/Mowi argued
that (i) the GC had incorrectly interpreted the exemp-
tion in Article 7(2) EUMR regarding public bids and ser-
ies of transactions in securities and (ii) by imposing two
separate fines, the GC had infringed the principle of ne
bis in idem, the set-off principle and the principles gov-
erning sanctioning of concurrent offences.

The CJEU first confirmed the GC’s narrow interpre-
tation of Article 7(2) EUMR. This provision provides
that the standstill obligation shall not prevent the imple-
mentation of a public bid, or a series of transactions in
securities, by which control is acquired from various sell-
ers, provided that (i) the concentration is notified to the
EC without delay and (ii) the acquirer does not exercise
its voting rights before the EC’s clearance.

Mowi argued that, based on recital 20 of the EUMR
and paragraphs 43 and 45 of the Jurisdictional Notice,
all transactions that are closely connected, in that
they are linked by a condition, should be treated as a
“single concentration”. Mowi maintained that the
December Acquisition and the Public Offer were linked
both de jure and de facto and therefore they only had to
be notified to the EC following the Public Offer.””

However, the CJEU recalled that the recitals to an EU
act do not have binding legal force and cannot be the
basis either for derogating from the actual provisions
of an act or for interpreting those provisions contrary
to their meaning.®® It therefore ruled that recital 20

53 Case C-10/18 P, Mowi ASA v European Commission, Judgment of 4 March
2020, ECLL:EU:C:2020:149.

54 Case M.6850, Marine Harvest/Morpol, see, in particular, Decision, para. 8.

55 Case M.7184, Marine Harvest/Morpol, Decision under Article 14(2)
EUMR.

56 Case T-704/14, Marine Harvest v Commission, Judgment of 26 October
2017, ECLI:EU:T:2017:753.

57 In particular, Judgment, paras. 23, 25-31.
58 Judgment, paras. 43 and 44.
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could not be relied on to extend the scope of Article 7(2)
EUMR.

The CJEU clarified that the exemption under Article 7
(2) EUMR should be interpreted by reference to Article
3 EUMR, which requires a lasting change of control. In
the present case, the Public Offer was not necessary to
enable a change of control since Marine Harvest had
already obtained de facto sole control over Morpol via
the December Acquisition.”

The CJEU concluded its analysis of the first ground of
appeal by confirming that the GC had correctly observed
that the concept of a “single concentration” in recital 20
of the EUMR is not intended to apply when sole de facto
control is acquired from only one seller by means of a
single transaction as had happened in the December
Acquisition.®® Consequently, the question of any de
jure or de facto conditionality between the December
Acquisition and the Public Offer was irrelevant.

Second, the CJEU rejected the arguments regarding
the ne bis in idem principle. The CJEU considered that
this principle only prevents an undertaking from being
found liable, or proceedings being brought against it
afresh, because of conduct for which the undertaking
has either already been penalised or declared not liable
in an earlier decision that can no longer be challenged.®!
Therefore, the principle could not be infringed when two
fines were imposed in a single decision, even if those
fines were imposed because of the same actions.®?

Third, the CJEU held that Mowi had not substan-
tiated why the GC had made an error in law in failing
to apply the set-off principle, which, according to
Mowi, meant that the second penalty that was imposed
had to take account of the first.> Moreover, the court
ruled that Mowi could not rely on the set-off principle
to challenge the disproportionate nature of the fine
imposed since this aspect was specifically addressed in
different parts of the GC’s judgment in relation to
which Mowi had not raised any objection.®*

Fourth, the CJEU dismissed Mowi’s claim that the GC
infringed the principles regarding concurrent offences by
concluding that the EC correctly fined Mowi for two dif-
ferent infringements.®> The CJEU agreed with the GC
that the EU legislator had not identified either of the

59 Id., paras. 47-51.

60 Id., para. 64.

61 Id., para. 76.

62 Id., paras. 78 and 80.

63 Id., para. 73.

64 Id., paras. 83-86.

65 Id., paras. 87-96.

66 Id., para. 98.

67 Id., paras. 101 and 102.

68 Id., paras. 103, 114 and 115.

infringements in Articles 4(1) or 7(1) EUMR as being
more serious than the other.%® The CJEU recognised
that there was a link between the two provisions since
an infringement of Article 4(1) automatically results in
an infringement of Article 7(1). However, the CJEU
noted that the opposite is not true.’” The CJEU also
emphasised that Articles 4(1) and 7(1) EUMR pursue
different objectives, which is also confirmed by the exis-
tence of Articles 14(2)(a) and (b) of the EUMR, which
provide for the imposition of separate fines.®® The
CJEU rejected other arguments that Mowi had raised
as these would have rendered Article 14(2)(a)
redundant.®®

Finally, the CJEU rejected as inadmissible a ground of
appeal that Mowi had raised at the CJEU hearing regard-
ing the alleged illegality of Article 14(2) EUMR. The
CJEU recalled that it can only review findings of law
on the pleas argued before the GC.”°

A.3. HeidelbergCement/Schwenk/Cemex
Croatia v EC

In October, the GC dismissed HeidelbergCement’s and
Schwenk Zement’s action for annulment of the EC’s
2017 decision prohibiting the proposed acquisition of
Cemex Hungary and Cemex Croatia through Duna
Drava Cement (“DDC”).”!

The 2017 decision had considered that HeidelbergCe-
ment and Schwenk, rather than DDC,”?> were the “real
players” behind the acquisition and were therefore the
“undertakings concerned”, which meant that the EC
had jurisdiction over the transaction.”? Following its
in-depth investigation, the EC concluded that the trans-
action would raise competitive concerns in Croatia,
which were not addressed by the proposed remedies
and the EC prohibited the transaction.

HeidelbergCement and Schwenk (“the Applicants™)
brought an action for annulment of the EC’s decision
before the GC. The GC’s most notable findings relate
to (i) the identification of the undertakings concerned
when applying the EUMR in the context of acquisitions
by full-function joint ventures; (ii) the GC’s considera-
tion of the EC’s definition of the relevant geographic

69 Id., paras. 108-116.

70 Id., para. 126.

71 Case T-380/17, HeidelbergCement and Schwenk Zement v Commission,
Judgment of 5 October 2020, ECLI:EU:T:2020:471.

72 DDC is a Hungarian full-function joint venture equally owned and jointly
controlled by cement, clinker and ready-mix concrete manufacturers Hei-
delbergCement and Schwenk Zement.

73 Case M.7878, HeidelbergCement/Schwenk/Cemex Hungary/Cemex
Croatia.
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markets, (iii) the GC’s consideration of the EC’s compe-
titive assessment and (iv) the GC’s analysis of pleas relat-
ing to the proposed remedies.

First, the Applicants argued that the EC had not cor-
rectly identified the undertakings concerned.” Accord-
ing to the Applicants, the undertakings concerned were
DDC, a full-function joint venture, as the acquirer, and
the target companies and that these entities’ turnovers
would not trigger the EUMR’s jurisdictional
thresholds.”

The GC rejected the Applicants’ argument that a full-
function joint venture should be regarded as an under-
taking concerned because it has its own legal personality
or its own economic resources. The GC considered that
this would disregard the numerous ways in which a par-
ent company could influence the conduct of its subsidi-
ary, either formally or informally.”®

More specifically, the GC noted that a joint venture
may be full-function from an operational point of
view, but this would not necessarily entail that it has
autonomy over the adoption of its strategic decisions.””

In the context of merger control reviews, the GC con-
cluded that it was necessary to take into account the eco-
nomic reality behind the transaction on a case-by-case
basis, namely the way in which the acquisition process
was initiated, organised and financed.”®

In addition, the GC clarified that even if the full-func-
tion joint venture may have its own strategic interest in a
merger, this would not necessarily prevent the parent
companies from being classified as undertakings con-
cerned on account of being the real actors behind the
transaction (for example, in light of their significant
involvement in the initiation, organisation and ﬁnancing
of the transaction).”®

While the GC’s approach is understandable, its
emphasis on a case-by-case assessment could lead to
considerable uncertainty in some proceedings.

Furthermore, the GC rejected the Applicants’ specific
arguments claiming that they were not the real players
behind the transaction despite HeidelbergCement’s sig-
nificant involvement in the transaction.®® Among its

74 Case T-380/17, HeidelbergCement and Schwenk Zement v Commission,
Judgment of 5 October 2020, ECLL:EU:T:2020:471, paras 95 and 97.

75 HeidelbergCement and Schwenk previously brought two actions seeking
to annul the EC’s decision to open an in-depth investigation on the
basis that only DDC’s revenues should have been taken into account
when assessing if the EUMR’s turnover thresholds were exceeded. The
GC dismissed both actions as inadmissible because the EC’s decision to
open an in-depth investigation was not a challengeable act. See case T-
902/16, HeidelbergCement v Commission, Order of 27 November 2017,
ECLL:EU:T:2017:846; and case T-907/16, Schwenk Zement v Commission,
Order of 27 November 2017, ECLI:EU:T:2017:858.

76 Judgment, para. 99.

77 Id., para. 112.

conclusions on these arguments, the GC ruled that
DDC’s participation in the steering committee did not
necessarily show that it was closely involved in the deci-
sions relating to the transaction.®! The GC emphasised
that DDC failed to provide evidence of its participation
in a number of decisions taken by HeidelbergCement in
relation to the transaction, or of its opposition to, or
non-adherence to, any decision taken by HeidelbergCe-
ment; similarly the Applicants had not shown that DDC
had voting rights or a casting vote in the steering com-
mittee and they had not demonstrated that Heidelberg-
Cement did not have veto rights in that committee.®*

Second, the Applicants challenged the EC’s reasoning
on the definition of the geographic market, which the EC
concluded was a catchment area of 250 km surrounding
the merging parties’ plants.®> The GC rejected the Appli-
cants’ claim that it was contradictory for the decision to
assert both that the conditions of competition within the
catchment area were “sufficiently homogenous” and “geo-
graphically differentiated” at the same time.®* The GC
noted that because of the nature of the sale of grey
cement, transport costs and security of supply concerns
would always give rise to geographic differentiation
within a relevant geographic market.®®

The Applicants further argued that the decision did
not establish that the relevant geographic market consti-
tuted a substantial part of the internal market. Moreover,
they argued that it was not sufficient for the decision to
show that the relevant geographic market was a substan-
tial part of the common market; rather, they argued, it
was necessary to show that the part of the relevant mar-
ket affected by a competition issue was itself a substantial
part of the common market. According to the Appli-
cants, neither Dalmatia nor southern Croatia, the parts
of the relevant geographic market affected by the SIEC,
constituted a substantial part of the internal market.

The GC disagreed and noted that the concept of a
SIEC did not mean that all parts of the catchment area
around the target’s plant in Split (Croatia) had to be
equally affected by the impediment.?” The GC empha-
sised that, despite the competitive concern being more

78 Id., para. 116.

79 Id., para. 125.

80 Id., paras. 153 et seq.

81 Id., para. 180.

82 Id., paras. 181-186. Also see paras. 212 and 247-248.
83 Id., paras. 283, 286-289.

84 Id., para. 325.

85 Id., paras. 325-326.

86 Id., para. 345.

87 Id., para. 347. Similarly, see para. 366.
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extensive in the Dalmatia region, the impediment
affected the entire territory in the relevant geographic
market.®

The Applicants challenged the EC’s finding that the
Split catchment area markets were a significant part of
the internal market. According to the Applicants, the
areas were insignificant compared to the entire EU inter-
nal market in view of their population of two million and
surface area of some 30,000 km?. They also argued that
the area’s regional cement consumption was not
relevant.®®

The GC noted that the EC’s decision had relied on
four factors to conclude that each potential relevant geo-
graphic market was a substantial part of the common
market: surface area; population; cement consumption;
and imports and exports.®® In particular, the GC ruled
that the relevant market’s surface area and population
would constitute a substantial part of the internal market
under the EU’s case law and in comparison to the popu-
lation of some Member States.”’ The GC also noted that
the area’s consumption of grey cement was comparable
to that of several Member States.”?

Third, the Applicants argued that the EC’s competi-
tive assessment was flawed, claiming that, among other
things, the cumulative constraints of competitors in
and around the relevant region were sufficient to rule
out a SIEC.”® The GC rejected the Applicants’ arguments
based on criticism of the decision’s treatment of spare
capacity,” lack of incentives for competing suppliers to
expand their sales®® and the decision’s reliance on a reta-
liation theory under which the threat of retaliation from
the merged entity would discourage competitors from
operating in the relevant markets.”®

Fourth, the Applicants argued that the EC made man-
ifest errors of assessment in respect of the proposed
remedy. The GC rejected these arguments and empha-
sised that it was incumbent on the Applicants to offer
remedies that were not affected by the defects that the
EC had discussed with the Applicants during a state-
of-play meeting. The GC noted that the EC is under
no obligation to ask parties to remedy defects identified
in commitments.®”

88 Id., para. 347.

89 Id., para. 349.

90 Id., paras. 351-358.
91 Id., para. 352.

92 Id., para. 353.

93 Id., para. 438.

94 Id., para. 445 et seq.
95 Id., para. 458 et seq.
96 Id., para. 487 et seq.
97 Id., paras. 596-597.
98 Id., paras. 683 et seq. and 696.

Finally, the GC rejected an argument based on the
EC’s alleged lack of jurisdiction to prohibit the part of
the transaction relating to the acquisition of Cemex
Hungary due to the EC having made a partial referral
to the Hungarian national competition authority.”® The
GC observed that while the referral meant that the EC
no longer had jurisdiction to rule on the assessment of
the transaction’s effects in Hungary, the EC still was
competent to rule on the parties’ acquisition of Cemex
Hungary more generally.®” In addition, the GC rejected
arguments alleging breach of essential procedural
requirements and the Applicants’ fundamental rights.'

A.4. American Airlines v EC

In December, the GC dismissed American Airlines’
action seeking annulment of the EC’s 2018 decision
granting grandfathering rights to Delta Airlines
(“Delta”) over the airport slots released by the applicant
as part of the commitments given in the merger of US
Airways and AMR Corporation in 2013.'°! Delta had
been operating these slots since 2015 on the London-
Philadelphia route on which the EC had raised concerns
in its 2013 decision. The grandfathering rights allowed
Delta to begin using these slots for any route.

The commitments in the 2013 merger decision
defined the terms “grandfathering”, “misuse” and “utili-
sation period”. In essence, the acquirer of the slots
could apply for grandfathering rights once they had
used the slots appropriately during the utilisation period.
The commitments did not, however, define “appropriate
use” of the slots.

In the decision granting Delta the grandfathering
rights, the EC concluded that Delta had made appropri-
ate use of the slots.!?> The EC considered that “appropri-
ate use” meant the absence of “misuse” as this term was
defined in the commitments.'®® Before the GC, Ameri-
can Airways argued that “appropriate use” had to be
interpreted by reference to the bid that Delta had sub-
mitted to obtain the slots and that the EC’s decision
granting Delta the grandfathering rights was vitiated
by an error of law.'%*

99 In June 2017, following the EC’s prohibition decision, HeidelbergCement
and Schwenk notified the acquisition of Cemex Hungary on its own to the
EC (Case M.8533, HeidelbergCement/Schwenk/Cemex Hungary/Readymix
Hungary). Following a referral from the EC, the Hungarian Competition
Authority conditionally cleared the acquisition.

100 Judgment, para. 627 et seq.

101 Case T-430/18, American Airlines Inc. v Commission, Judgment of 16
December 2020, ECLI:EU:T:2020:603.

102 Case M.6607, US Airways/American Airlines, decision of 30 April 2018 on
the implementation of commitments. Also see sase T-430/18, para. 69.

103 Case T-430/18, para. 67.

104 Id., paras. 92-93.
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The GC considered that both the EC’s and American
Airlines’ interpretation of “appropriate use” were recon-
cilable with the wording of the provisions in the commit-
ments. A literal interpretation of those provisions was
not therefore decisive.'*

The GC clarified the relevant principles for interpreting
the term “appropriate use”. It did this by taking account of
the general principles for interpreting EU law,'® the spe-
cific rules of interpretation in the commitments and by
reference to the general framework of EU law, particularly
the EUMR, the EC’s Notice on remedies acceptable under
the EUMR,'?” the Form RM submitted by the parties to
the 2013 merger'®® and the Airport Slots Regulation.'®®

In the light of these principles, the GC first interpreted
the provisions in light of the Form RM. The GC noted that
the parties had stated in the Form RM that the commit-
ments were, aside from some “minor linguistic changes
and clarifications”, largely similar to the commitments
submitted to the EC in the IAG/bmi merger (“IAG
Commitments”).''° The IAG Commitments had referred
to “appropriate use” but did not state that the released
slots must be used “in accordance with the bid”. In the sec-
tion of the Form RM relating to the changes from the
model text, the parties had not highlighted any changes
relating to the grandfathering provisions.'!! Noting this,
the GC agreed with the EC’s finding that the difference
in wording between the commitments and the IAG
Commitments was only a “minor linguistic change”.!'*

The judgment also states that parties are obliged to
declare all changes from model texts in the Form
RM.''? Since the parties had failed to bring the alleged
substantial change relating to the requirement that use
be “in accordance with the bid” to the attention of the
EC in the Form RM, they could not rely on it to support
their interpretation of the commitments.'!* The GC con-
sidered that if the parties had intended to diverge from
the grandfathering rights in the IAG Commitments,
they could and should have informed the EC by clearly
indicating that in the Form RM.!*

Under a systemic interpretation of the relevant provi-
sions,''® the GC considered that it would be contrary to
the scheme of the provisions to consider a clause relating

105 Id., paras. 103-107.
106 Id., paras. 109-110.
107 Id., paras. 111-112.
108 Id., paras. 121-123.

109 Id., para. 124. See Council Regulation (EEC) No 95/93 of 18 January 1993
on common rules for the allocation of slots at Community airports OJ L
14, 22.1.1993, p. 1.

110 Id., paras. 126 and 137.
111 Id., para. 137.

112 Id., paras. 138-139.

113 Id., para. 143.

to the “utilisation period” to contain a de facto definition
of the conditions for granting grandfathering rights.!'”

Finally, the GC conducted a purposive and contextual
interpretation of the relevant clauses.!'® It dismissed the
applicant’s argument that the object of the commitments
was to ensure maximum competitive constraints. Rather,
the GC concluded that the EC’s contested decision was
correct to consider that the grandfathering rights furth-
ered the object of making the slots more attractive to an
acquirer.''® As part of a contextual interpretation, the
GC noted the need to interpret the commitments in
light of the Airport Slots Regulation.'*°

B. EC PHASE Il DECISIONS

In 2020, the EC adopted four phase II clearance
decisions.

Phase Il Decisions

- 1 unconditional clearance: Aurubis/Metallo
- 3 clearances subject to commitments
* PKN Orlen/Grupa Lotos - structural and
behavioural commitments including com-
mitment to build a new jet fuel import
terminal
* Google/Fitbit - behavioural commitments
regarding use of data in Google Ads, access
to Web API in the market for digital health-
care and interoperability with Android
smartphones
* Fiat Chrysler/Peugeot -
commitments
- No prohibitions but 2 transactions abandoned

behavioural

The EC did not prohibit any transactions in 2020.
However, in April, Johnson & Johnson informed the
EC that it would not acquire Tachosil, the dual haemo-
static patch product manufacturer, which was owned by
Takeda.!?! In March, the EC had opened an in-depth
investigation into this planned transaction.'?> The EC
was concerned that the proposed transaction would
remove Johnson & Johnson as the best placed potential

114 Id., paras. 149-150.
115 Id., para. 199.

116 Id., paras. 204-249.
117 Id., paras. 223-225.
118 Id., paras. 251-292.
119 Id., para. 271.

120 Id., paras. 279-283.

121 Withdrawal of notification of a concentration (case M.9547, Johnson ¢
Johnson/Tachosil). See O] C124/1, 17 April 2020.

122 Case M.9547, Johnson & Johnson/ Tachosil. See 1P/20/529, 25 March 2020.
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entrant in the EEA/UK market for dual haemostatic
patches, which are used to manage bleeding during sur-
gery. Tachosil was dominant on the relevant EEA/UK
market and the EC believed that the transaction would
enable Johnson & Johnson to reinforce its leading posi-
tion in the haemostats space in the EEA/UK and hinder
competitors’ expansion globally.

In addition, in May, the parties to the Boeing/Embraer
transaction abandoned their transaction.'*® The EC had
opened an in-depth investigation and been concerned
that the transaction would remove Embraer as the
third largest global competitor in the already highly con-
centrated commercial aircraft industry.'**

B.1. Aurubis/Metallo Group Holding

In May, the EC unconditionally cleared the acquisition
of Metallo by Aurubis.'*> Metallo was active in the pro-
cessing and refining of non-ferrous metal scrap, in par-
ticular, copper scrap while Aurubis is a vertically
integrated provider of non-ferrous metals and a leading
player in the European copper industry.

The transaction was the third notified to the EC in the
last two years in markets for copper products, following
the EC’s approval of KME’s acquisition of MKM'?¢ and
its prohibition of Wieland’s proposed acquisition of
Aurubis Rolled Products and Schwermetall.'*”

During its in-depth investigation, the EC assessed
whether the transaction would create an entity with a
dominant position, which could benefit from buyer
power when purchasing copper scrap for refining. The
EC was concerned that the merged entity could prevent
price competition and harm industrial suppliers of cop-
per scrap in the EEA who produce copper scrap as a by-
product of their industrial activities. This could, in turn,
have resulted in increased overall costs for these compa-
nies and increases in the prices of their end products.
Furthermore, the EC assessed whether lower purchase
prices paid by the merged entity could reduce the incen-
tives for recyclers to collect and sort copper scrap. The
EC also investigated whether Aurubis could use the
acquisition of Metallo to control the supply of copper
cathodes and wire rods.'*®

123 See OJ C 167/13, 15 May 2020.

124 Case M.9097, Boeing/Embraer. See IP/19/6007, 4 October 2019.

125 Case M.9409, Aurubis/Metallo Group Holding. The EC’s decision is avail-
able on its website. See also IP/19/6305, 19 November 2019 and IP/20/801,
4 May 2020.

126 Case M.8909, 11 December 2018.
127 Case M.8900, 5 February 2019.

128 See IP/19/6305, 19 November 2019.
129 Case M.9409, para. 165.

130 Id., para. 227.

The EC found that copper scrap for refining was distinct
from copper scrap for direct melt.'* It considered that
copper scrap for refining consisted of different markets,
such as for relatively standardised products “copper
scrap no. 2” and e-scrap, as well as for the more heteroge-
nous copper scrap for smelting and refining (“CSSR”).!3°
The EC’s investigation focused mainly on CSSR.

The EC concluded that the geographic market was
EEA-wide since the conditions of competition within
the EEA were sufficiently homogenous and different to
those in other regions. The decision notes that refining
charges and copper scrap prices differed between
world regions and that CSSR suppliers took transport
costs and regulatory barriers to export into account.'®!
While its market definition was limited to the EEA,
the EC took the possibility of exporting copper scrap
into account in its competitive assessment and consid-
ered that this was an important alternative for some
EEA scrap suppliers.'*?

The EC concluded that, despite the transaction bring-
ing together the two market leaders in the EEA and the
possibility that the merged entity would pay lower prices
to suppliers, it was not likely to impede effective compe-
tition significantly on the CSSR market because:

- The parties’ combined purchasing share for CSSR

would remain moderate.'*?

- The parties did not compete closely before the trans-
action as their focus was on different groups of
suppliers.'?*

- A large number of alternative purchasers of copper
scrap inside and outside the EEA would continue
to constrain the merged entity.'*> In addition, the
decision notes that exports to non-EEA copper refi-
ners were a viable alternative to EEA-based CSSR
suppliers for many producers.'®

- Some suppliers could also upgrade and/or re-mix
CSSR material and, at least temporarily, stock
scrap.'?”

- The CSSR market was characterised by its dynamic
character; and barriers to entry and expansion
would not prevent competitors from constraining
any price increases in refining charges by the merged
entity.!®

The decision concluded that the transaction would lead
to possible synergies in the refining of copper scrap,

131 Id., para. 332.

132 Id., paras. 267, 300 and 306.
133 Id., para. 460.

134 Id., para. 507.

135 Id., para. 616 et seq.

136 Id., paras. 657-658.

137 Id., paras. 703 and 718.

138 Id., para. 770.
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namely better “valorisation” given the complementarities
between the parties” technological focus.'*

The decision found that there would be no SIEC on the
market for copper scrap no. 2 because there was a large
number of alternative outlets available to suppliers.'*°

Lastly, the EC concluded that the transaction would not
raise vertical concerns. In this context, it investigated the
relationship between the parties especially regarding copper
rods and copper shapes produced by Aurubis since Metallo
was a potential input supplier for these products.'*!

B.2. PKN Orlen/Grupa Lotos

In July, the EC conditionally cleared PKN Orlen’s acquisi-
tion of Grupa Lotos.'*? Both parties were large Polish inte-
grated oil and gas companies. Both were active in Poland,
where they owned refineries, and in several other Central
and Eastern European and Baltic countries.

Following its in-depth investigation, the EC had con-
cerns that the transaction, as notified, would have
impeded effective competition in the markets for the
wholesale and retail supply of motor fuels in Poland,
the supply of jet fuel in Poland and Czechia and the sup-
ply of related products, such as different types of bitu-
men, in Poland.

To resolve the EC’s competition concerns, PKN Orlen
offered the following commitments:

- To divest a 30% stake in Lotos’ refinery accompanied
by strong governance rights, with the purchaser hav-
ing the right to approximately half of the refinery’s
diesel and gasoline production, while also giving the
purchaser access to critical storage and logistics
infrastructure;

- To divest nine fuel storage depots to an independent
logistics operator and to build a new jet fuel import
terminal in the Polish city of Szczecin, which would
be transferred to the independent logistics operator
on completion;

- To release most of the capacity booked by Lotos at
independent storage depots, including the capacity
booked at Poland’s biggest terminal for the import
of fuels by sea;

- To divest 389 retail stations in Poland, amounting to
approximately 80% of the Lotos network, and to sup-
ply these with motor fuels;

- To sell Lotos” 50% stake in the jet fuel-marketing
joint venture that it had with BP, to continue to sup-
ply the joint venture and to give the joint venture
access to storage at two airports in Poland;

139 Id., paras. 835 et seq and 854.
140 Id., paras. 916, 935 et seq.
141 Id., paras. 956-960 and 962-966.

142 Case M.9014, PKN Orlen/Grupa Lotos. The EC decision has not yet been
published. See IP/20/1346, 14 July 2020 and IP/19/5149, 7 August 2019.

- To make available up to 80,000 tonnes of jet fuel per
year to competitors in Czechia via an annual open
tender; and

- To divest two bitumen production plants in Poland
and to supply the purchaser with up to 500,000
tonnes of bitumen/heavy residues annually.

The EC concluded that this package of commitments
would allow the purchasers of the divested business
and other competitors to compete effectively with the
new entity. In particular, in the wholesale diesel and
gasoline markets, the EC concluded that the purchaser
of the divested Lotos refinery would be able to import
significant volumes because it had greater access to
infrastructure, which would enable it to exert a competi-
tive constraint similar to that which Lotos had exercised
before the transaction.

The remedies are a combination of structural and
behavioural commitments. The commitment to build a
new jet fuel import terminal and transfer this to an inde-
pendent logistics operator on completion is noteworthy.

A third-party manufacturer of paraffin products, Pol-
wax, has lodged an action for the annulment of the EC’s
decision.!*?

B.3. Peugeot/Fiat Chrysler

In December, the EC conditionally cleared the merger of
Fiat Chrysler Automobiles N.V. (“FCA”) and Peugeot S.
A. (“PSA”)."** The EC was initially concerned that the
proposed transaction would reduce competition in the
market for light commercial vehicles weighing below
3.5 tonnes in 14 Member States and the UK due to the
combination of the parties’ high market shares and
their range of brands and models, particularly smaller
vans. In addition, the EC’s press release noted that the
relevant market is characterised by relatively high bar-
riers to entry and expansion.

The EC concluded that the commitments offered by
the parties would fully address its concerns. In particu-
lar, FCA and PSA committed:

- To expand the cooperation agreement currently in
force between PSA and Toyota Motor Europe
(“Toyota”) for small light commercial vehicles.
Under this agreement, PSA produces vehicles for
sale by Toyota under the Toyota brand mainly in
the EU. The commitments increase the available
capacity for Toyota and reduce transfer prices for
the vehicles and associated spare parts/accessories.

143 Case T-585/20, Polwax v Commission.
144 Case M.9730, FCA/PSA. The EC decision has not yet been published. See
1P/20/1117, 17 June 2020 and IP/20/2506, 21 December 2020.
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- To amend the “repair and maintenance” agreements
for passenger cars and light commercial vehicles in
force between the parties and their repairer networks.
The EC considers that this will facilitate access for
competitors. For instance, under the amended agree-
ments, there will not be a need for brand specific
reception or waiting areas or entrances for FCA/
PSA light commercial vehicle clients and any existing
prohibitions on repairers using the parties” tools and
equipment to service competitors’ vehicles will be
removed.

The EC’s press release states that the remedies will
enable Toyota to compete effectively with the merged
entity and lower entry barriers for new entrants.

B.4. Google/Fitbit

In December, the EC conditionally cleared the acquisi-
tion of Fitbit - a manufacturer and distributor of wear-
able devices and connected scales in the health and
wellness sector — by Google.'*> The EC’s main concern
was that the proposed transaction would increase Goo-
gle’s data advantage and enable it to deliver more perso-
nalised advertising and impact the markets for the
supply of online search and display advertising services
and the supply of “ad tech” services, where Google is
dominant or holds a strong market position. The EC’s
review also focused on the transaction’s effects in the
digital healthcare sector and on whether Google would
have the ability and incentive to degrade the interoper-
ability of rivals’ wearables with Google’s Android operat-
ing system for smartphones.

Google proposed the following commitments:

- Google Ads: Google committed not to use EEA users’
health and wellness data collected from Fitbit devices
(including search advertising, display advertising,
and advertising intermediation products) in Google
Ads. This commitment also applies to data collected
via sensors (including GPS) and to data that is manu-
ally inputted. In addition, Google proposed to main-
tain a technical separation of the relevant Fitbit’s user
data, by storing this data in a separate “data silo”.
Lastly, Google agreed that EEA users will have an
effective choice over whether to grant or deny other
Google services (such as Google Search, Google
Maps, Google Assistant and YouTube) access to the
use of health and wellness data stored in their Google
Account or Fitbit Account.

- Web Application Programming Interface (“API”)
Access: Google committed to maintain third parties’
access to users” health and fitness data by allowing
their software applications to access this data through

145 Case M.9660, Google/Fitbit. The EC decision has not yet been published.
See 1P/20/1446, 4 August 2020 and 1P/20/2484, 17 December 2020.

the Fitbit Web API. This access will be without a
charge and subject to user consent.

- Android APIs: Google committed to continue licen-
sing, royalty free, to Android OEMs the public
APIs covering all current core functionalities that
wrist-worn devices need to interoperate with an
Android smartphone (these include connecting via
Bluetooth, accessing the camera and GPS). Google
cannot circumvent this commitment by duplicating
the core interoperability APIs outside the Android
Open Source Project (“AOSP”) as any such APIs
must be maintained in open-source code. In addition,
Google offered to grant competing wearable device
OEMs access to all the Android APIs that it will
make available to Android smartphone app develo-
pers, including those APIs that are part of Google
Mobile Services. Google also committed not to
degrade users’ experience with third-party wearable
devices through the discriminatory display of warn-
ings, error messages or permission requests or by
imposing discriminatory conditions on competing
wearable device OEMs’ access to the Google Play
Store.

The EC concluded that these commitments addressed its
concerns. The EC’s press release notes that the duration
of the commitments package is 10 years and that the
Google Ads commitment is extendable by up to an addi-
tional ten years due to Google’s dominance.

C. ONGOING PHASE Il INVESTIGATIONS

Ongoing Phase Il investigations
- 7 ongoing investigations on 31 December 2020
- General delays due to COVID-19
- But some investigations concern industries that
are particularly affected by pandemic

As of 31 December 2020, there were seven ongoing
phase II investigations. In addition, as noted above, the
parties to the Johnson & Johnson/Tachosil and Boeing/
Embraer transactions withdrew their notifications in
the last 12 months.’*® A number of the ongoing investi-
gations are taking longer than normal; no doubt, this is
partially due to practical considerations resulting from
the COVID-19 pandemic, but it is also of note that a
number of the investigations concern sectors that are
particularly affected by the pandemic, which may be
complicating the EC’s analysis (for example, cruise ship-
building, air transport and retail).

146 See Section B above.
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C.1. Chantiers de I'Atlantique/Fincantieri

In October 2019, the EC opened an in-depth investigation
into Fincantieri’s proposed acquisition of Chantiers de
I’Atlantique.'*” The EC’s concern was that the proposed
transaction would remove Chantiers de I’Atlantique as
an important competitive force in the allegedly already
concentrated and capacity-constrained market of cruise
shipbuilding. The EC’s press release also noted the mar-
ket’s high barriers to entry due to the complex nature of
the construction and the unlikelihood of timely market
entry from another credible shipbuilder. The EC
believed that the proposed transaction could lead to
higher prices, less choice and reduced innovation. In
addition, the EC’s preliminary review concluded that
large customers would not have sufficient buyer power
to counteract the risk of price increases. The EC sus-
pended its review of the transaction in March.

C.2. Hyundai Heavy Industries/Daewoo
Shipbuilding
In December 2019, the EC opened an in-depth investiga-
tion into Hyundai Heavy Industries Holdings’ proposed
acquisition of Daewoo Shipbuilding & Marine Engineer-
ing (“Daewoo”).'*® The EC’s main concern was that the
proposed transaction would remove Daewoo as a signif-
icant competitive force in the following markets: (i) large
containerships; (ii) oil tankers; (iii) liquefied natural gas
(“LNG”) carriers; and (iv) liquefied petroleum gas
(“LPG”) carriers. The EC considered that other ship-
builders would not be able to exert sufficient competitive
restraint on the merged entity and that customers would
have insufficient bargaining power to counter price
increases. The EC’s press release also notes high barriers
to entry and that timely market entry was unlikely. The
EC’s review has been suspended three times; in January,
March and July 2020.

C.3. EssilorLuxottica/GrandVision

In February, the EC opened a phase II investigation into
EssilorLuxottica’s proposed acquisition of GrandVi-
sion.!* The EC’s press release noted that the combina-
tion of EssilorLuxottica’s strong market position in the
wholesale supply of optical products and GrandVision’s
leading presence in retail distribution could lead to a

147 Case M.9162, Chantiers de I’Atlantique/Fincantieri. See IP/19/6205, 20
October 2019.

148 Case M.9343, Hyundai Heavy Industries/Daewoo Shipbuilding. See IP/19/
6792, 17 December 2019.

149 Case M.9569, EssilorLuxottica/Grand Vision. See 1P/20/217, 6 February
2020.

reduction of competition in the retail markets for optical
products. In particular, the EC’s investigation focuses on
vertical theories of harm, namely whether the proposed
transaction could lead to increased prices or reduction of
choice of optical products for final consumers through
the raising of prices, the degrading of conditions of sup-
ply to competing retailers or the limiting of access of
competing suppliers of lenses or eyewear to GrandVision
stores. The EC’s review has been suspended three times,
in March, April and July 2020. In March 2018, the EC
had cleared the merger between Essilor and Luxottica
after a phase II investigation.'*°

C.4. Air Canada/Transat

In May, the EC opened an in-depth investigation into Air
Canada’s proposed acquisition of its rival airline
Transat.'>! According to its press release, the EC’s main
concern was that the proposed transaction could signifi-
cantly reduce competition on 33 origin and destination
city-pairs between the EEA and Canada. The EC’s preli-
minary review found that EEA national carriers only
compete on a very small subset of routes out of their
respective home hubs and did not exert sufficient compe-
tition. The EC’s investigation is analysing the impact of
the COVID-19 pandemic on competitors’ operations in
the midand long-term. The EC’s review has been sus-
pended twice, in June and in December 2020.

C.5. Refinitiv/London Stock Exchange

In June, the EC opened a phase II investigation into
London Stock Exchange Group’s (“LSEG’s”) proposed
acquisition of Refinitiv.">* The first phase investigation
concluded that the proposed transaction could raise:
(i) horizontal concerns in the market for electronic trad-
ing of European Government Bonds due to the combi-
nation of trading venues such as LSEG’s MTS and
Refinitiv’s Tradeweb; (ii) vertical concerns in the market
for trading and clearing of over-the-counter interest-rate
derivatives due to barriers to entry and customers’ reluc-
tance to switch trading or clearing houses; (iii) vertical
concerns in the market for consolidated real-time data-
feeds and desktop solutions, as competitors could be
prevented from accessing LSEG’s input data; and
(iv) vertical concerns in the market for index licensing,

150 Case M.8394, Essilor/Luxottica. See 1P/18/1442, 1 March 2018.
151 Case M.9489, Air Canada/Transat. See IP/20/934, 25 May 2020.
152 Case M.9564, LSEG/Refinitiv Business. See IP/20/1140, 22 June 2020.
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as competitors could be prevented from accessing Refi-
nitiv’s input data. The EC issued a statement of objec-
tions on 2 October 2020.'**

C.6. Danfoss/Eaton Hydraulics

In September, the EC opened an in-depth investigation
into the proposed acquisition of Eaton by Danfoss.'>*
Both companies are leading global manufacturers of
hydraulic components. The EC’s press release notes
that it is concerned that the transaction would result
in reduced choice for suppliers and higher prices for cer-
tain hydraulic components for mobile applications
because of the combination of the companies’ high mar-
ket shares in already concentrated markets.

C.7. Aon/Willis Towers Watson

In December, the EC opened an in-depth investigation into
Aon’s proposed acquisition of Willis Towers Watson.!>>
Both companies are active in the markets for commercial
risk brokerage services, re-insurance brokerage and provi-
sion of retirement and health and welfare services to com-
mercial customers. The EC’s main concern was that the
proposed transaction would reduce competition in broker-
age services provided to (i) large multi-national customers
in certain risk classes such as Property and Casualty or
Cyber and Marine and (ii) customers of all sizes for
Space and Aerospace manufacturing risks as well as in a
few additional risk classes in specific national markets. In
addition, the EC’s review also focuses on the provision of
(i) reinsurance brokerage services, including the mediation
of risks between insurance and reinsurance companies and
(ii) consulting and administration services to companies
regarding the retirement, health and welfare schemes
offered to their employees.

D. OTHER DEVELOPMENTS

Other

- EC confirmed that two-step transaction can qualify
for the exemption to the EUMR standstill obligation

- Amendment of three commitments in light of
changed market conditions

continued on next page

153 See MLex report, 16 October 2020.
154 Case M.9820, Danfoss/Eaton Hydraulics. See IP/20/1715, 21 September 2020.

155 Case M.9829, Aon/Willis Towers Watson. See 1P/20/2512, 21 December
2020.

156 Case M.9969, Veolia/Suez. The EC’s decision is available on its website.

- EC determination that no concentration arose
(Kaindl)
- No formal legislative proposals but:

* Executive Vice-President Vestager state-
ments on encouraging referrals to the EC,
in part to address “killer acquisitions” not
caught under EUMR thresholds

* Formal consultation on 1997 Market Defini-
tion Notice

D.1. Veolia/Suez

In December, the EC issued a decision rejecting Suez’
claim that Veolia had infringed the standstill obligation,
under Article 7(1) EUMR, in its acquisition of a minority
stake in Suez.'>¢

Veolia had announced in August that it intended to
acquire sole control of Suez in a two-step transaction.
Veolia would first acquire a 29.9% non-controlling min-
ority interest in Suez from Engie and it would then
launch a public offer for the remaining shares. The
first step was completed in October 2020.

A few days later, Suez formally requested the EC,
under Article 265 TFEU, to declare that Veolia had
infringed the standstill obligation by acquiring the
29.9% non-controlling minority interest. In addition,
Suez also asked the EC to impose interim measures
against Veolia’s acquisition of the 29.9% minority inter-
est, under Article 8(5)(a), and to initiate proceedings
against Veolia with a view to imposing a fine under Arti-
cle 14(2) EUMR.

The EC, despite noting that it was not legally bound
to rule on Suez’ request, decided to issue this decision
in the interest of providing clarity.'®’

First, the EC concluded that Veolia designed and
planned the two steps of the transaction simultaneously
to achieve its objective of acquiring control of Suez. In
particular, the EC noted that, even in the event that
the second step (i.e., the takeover bid) were to fail, the
first step (i.e., the acquisition of 29.9% of Suez’ shares)
significantly increased the chances of this bid succeed-
ing. As a result, the EC concluded that the two steps
were interdependent within the meaning of paragraph
43 of the Consolidated Jurisdictional notice and the
Cementbouw judgment'®® and therefore constituted a
single concentration.'

157 Id., para. 5.

158 Case T-282/02, Cementbouw Handel & Industrie v Commission, Judgment
of 23 February 2006, ECLI:EU:T:2006:64.
159 Id., paras. 11-13.
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Second, the EC concluded that, since the two steps of
the transaction formed a single concentration, the trans-
action as a whole qualified for the exemption to the
standstill obligation under Article 7(2) EUMR.!¢°

In this regard, the EC noted that the Article 7(2)
exemption applies to situations, such as in this case,
where control is acquired from various sellers both
through a private transaction and through acquiring
the remaining shares in a subsequent takeover bid result-
ing in an acquisition of control from several sellers.'¢!

Furthermore, the EC highlighted the GC’s statement
in Marine Harvest that it is possible that the acquisition
of a minority stake, which does not confer control, over
the target undertaking, followed by a public bid, may
form part of a single concentration which falls within
the scope of the exemption to the standstill obligation.'

The EC considered that there was no evidence that
Veolia did not act promptly in notifying the transaction.
The EC recalled, in this regard, that notifying parties are
encouraged to engage promptly in pre-notification dis-
cussions with the EC and that the EC is subject to a
duty of confidentiality regarding these contacts.'

Consequently, the EC concluded that the two-step
transaction constituted a single concentration and that
each step benefitted from the exemption to the standstill
obligation under Article 7(2) EUMR.'** The EC thus
rejected Suez’ claim that Veolia had infringed the stand-
still obligation.'6>

D.2. Amendment of a commitment:
Takeda/Shire

In May, the EC waived the commitments made by
Takeda to obtain clearance for its acquisition of Shire,
a global biopharmaceutical company.'®® In November
2018, the EC had conditionally approved Takeda’s
acquisition subject to the divestment of a biologic
drug, under development by Shire, to treat inflammatory
bowel diseases, namely SHP 647. The divestment would
have removed the overlap between Takeda’s and Shire’s
activities on the relevant market.'”

Following Takeda’s reasoned request to waive the com-
mitments in their entirety, the EC found that several per-
manent, significant and unforeseeable developments had
occurred. These included the emergence of promising
new drugs, negative results of studies on SHP 647 and

160 Id., para. 24.
161 Id., paras. 25-30.

162 Case T-704/14, Marine Harvest ASA v Commission, Judgment of 26 Octo-
ber 2017, ECLLEU:T:2017:753, para. 191.

163 Id., para. 34.
164 Id., para. 35.
165 Id., para. 36.

difficulties in recruiting patients for the clinical trials of
SHP 647 (this was partly because of the COVID-19 pan-
demic). These developments negatively affected the devel-
opment and potential competitiveness of Shire’s pipeline
drug. As a result, the EC concluded that the divestment
of SHP 647 was no longer necessary.

D.3. Amendment of a commitment: Nidec/
Embraco

In May, the EC also partially waived a commitment
made by Nidec when it acquired Embraco (Whirlpool’s
refrigeration compressor business).'®® Under the clear-
ance decision, Nidec committed to divest its refrigera-
tion compressor business and the decision prohibited
reacquisition. Nidec requested that the EC waive the
non-reacquisition clause relating to the fixed speed
household compressor manufacturing line. The EC’s
investigation determined that the structure of the rele-
vant markets had changed materially and that the non-
reacquisition clause was no longer necessary.

D.4. Amendment of a commitment: Gaz de
France/Suez

In October, the EC partially waived a commitment made
by Gaz de France in connection with its acquisition of
Suez (the combined entity is now known as Engie).'®®
In 2006, the EC had cleared this transaction subject to
conditions. Among the remedies, Engie had committed
to build new gas storage capacity in France and offer
this new capacity to the market through a transparent
and non-discriminatory auction mechanism. No end
date was foreseen with regard to these commitments
and Engie requested that the EC waive them in light of
changing market conditions. The EC’s review revealed
that the structure of the relevant markets and the applic-
able legislation had changed. As a result, the EC found
that these commitments were no longer necessary.

D.5. No concentration: . Kaindl/P.
Kaindl/M. Kaindl

In September, the EC decided that the acquisition of
joint control over M. Kaindl OG a wood processing
and manufacturing joint venture company by Ms, Ines

166 Case M.8955, Takeda/Shire. The decision on the waiver of the commit-
ments is available on the EC’s website. See also IP/ 20/967, 28 May 2020.

167 Case M.8955, Takeda/Shire. The EC’s decision is available on its website.
See also IP/ 18/6497, 20 November 2018.

168 Case M.8947, Nidec/Embraco. The decision on the waiver of the commit-
ments is available on the EC’s website. See also MEX/20/892, 15 May 2020.

169 Case M.4180, Gaz de France/Suez. See MEX/20/1993, 27 October 2020.
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Kaindl did not amount to a concentration under the
EUMR.!”® The EC considered that Ms, Kaindl did not
control any undertaking with economic activity within
the meaning of the EUMR at the relevant moment for
establishing the EC’s jurisdiction in a case of acquisition
of joint control through succession.

D.6. Legislative proposals

There were no formal legislative proposals in the mergers
area. However, in a recent speech marking the EUMR’s
30" anniversary, Executive Vice-President Vestager out-
lined some preliminary conclusions regarding procedural
and jurisdictional aspects of EU merger control.'”! In par-
ticular, Executive Vice-President Vestager highlighted
three areas that she thought could be improved.

First, the EC is considering how specific transactions,
potentially characterisable as “killer acquisitions”, could
be reviewed notwithstanding that they would not satisfy
the EUMR’s revenue-based thresholds. This concern
was also mentioned in the EC’s “Competition policy for
the digital era” report,'”* which noted that the current
revenue-based threshold system may not always reflect
a company’s competitive potential. Executive Vice-
President Vestager seems to have ruled out the possibility

170 Case M.9741, I. Kaindl/P. Kaindl/M. Kaindl. See MEX/20/1745, 25 Sep-
tember 2020.

The future of EU merger control, the International Bar Association Annual
Conference, 11September 2020, available at https://ec.europa.eu/commis
sion/commissioners/2019-2024/vestager/announcements/future-eu-merger-
control_en.

17

—_

172 European Commission, Competition policy for the digital era Final report,
available at https://ec.europa.eu/competition/publications/reports/
kd0419345enn.pdf.

173 In the last 12 months, the EC accepted a referral request from the Austrian,
Danish, Finnish, Norwegian, Swedish and the UK national competition
authorities asking the EC to assess Mastercard’s proposed acquisition of

of introducing an additional value-based threshold as
being disproportionate. Instead, her speech indicated
that the EC may “start accepting referrals from national
competition authorities of mergers that are worth review-
ing at the EU level whether or not those authorities had
the power to review the case themselves”.\”?

Second, Executive Vice-President Vestager indicated
that the EC will review the rules concerning the applica-
tion of the simplified procedure and aim at reducing the
amount of information required to be submitted and the
extent of pre-notification discussions.

Third, Executive Vice-President Vestager said that the
EC will launch a review of its substantive assessment of
merger cases. This will analyse its past practice and
developments such as digitalisation and ongoing concen-
tration of markets.

In addition, in June, the EC launched a public consulta-
tion on the 1997 Market Definition Notice.'”* The consul-
tation seeks to gather views on how increases in global
trade, including with major emerging markets, the pro-
gressive elimination of national barriers to commerce
within the single market, digitisation and the rise of
new players in some sectors have affected the definition
of relevant product and geographic markets. The EC
aims at publishing the results of this consultation in 2021.

Nets A/S account-to-account payment business; see EC’s Daily News,
6 April 2020. In November, the EC decided, at the UK’s CMA’s request, to
refer Liberty Global and Telefénica’s plan to create a JV in the UK to the
CMA. The CMA’s referral request noted that the transaction threatens to
affect significantly competition in a market within the UK, which presents
all the characteristics of a distinct market” and that referral was even
more justified given the then forthcoming end of the Transition Period
under the EU/UK’s Withdrawal Agreement see https://assets.publishing.
service.gov.uk/media/584629b8fa8f5045d715757/M-9871_-_Liberty_Global_
plc_-_Telefonica_SA_-_JV_-_CMA_Article_9_Request__ WEB.pdf. See IP/
20/2164, 19 November 2020.
174 1P/20/1187, 26 June 2020.




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice




