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It is clear just a few weeks into the Biden administration that fair lending 

and racial equity will return as a central focus of regulators under 

President Joe Biden. 

 

Biden issued a memorandum his first week in office directing the U.S. 

Department of Housing and Urban Development to reassess Trump-era 

fair housing rules.[1] And Acting Consumer Financial Protection Bureau 

Director Dave Uejio recently wrote that "fair lending enforcement is a top 

priority and will be emphasized accordingly."[2] 

 

We expect that focus will reflect a renewed interest in the promise and 

risk of new technologies. Patrice Ficklin, head of the CFPB's fair lending 

office, previously noted the need to monitor the growing market for data-

driven lending.[3] 

 

The CFPB under President Barack Obama appointee Director Richard 

Cordray issued a public request for information regarding the use of 

alternative data and modeling in the credit process. The ROI recognized 

the potential for new models to provide underserved communities access 

to credit, while noting that models may result in discrimination. 

 

In 2017, the bureau issued a no-action letter to Upstart Network Inc. in 

the interest of making credit more accessible, after it worked to assess 

whether its models resulted in disparities.[4] 

 

If confirmed as CFPB director, Rohit Chopra can be expected to pick up 

where Cordray left off, as previewed by Uejio. 

 

In addition, Biden's nominees for the U.S. Department of Justice suggest a 

focus on advancing civil rights issues, to include fair lending and access to 

credit. For example, Biden nominated Vanita Gupta — head of 

the Leadership Conference on Civil and Human Rights and former head of 

the Civil Rights Division — for associate attorney general. 

 

Legal Background on Fair Lending 

 

The principal fair lending statutes are the Equal Credit Opportunity Act,[5] which prohibits 

discrimination in the extension of credit, and the Fair Housing Act,[6] which specifically 

prohibits discrimination in housing-related lending. 

 

Liability under these statutes may attach under one of two theories: (1) disparate 

treatment, which requires showing that the defendant had a discriminatory intent or motive, 

and (2) disparate impact, which involves facially neutral policies that have an alleged 

discriminatory effect. 

 

The U.S. Supreme Court held that disparate impact claims are actionable under the FHA in 

its 2015 decision in Texas Department of Housing & Community Affairs v. The Inclusive 

Communities Project Inc.[7] 
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Nevertheless, members of the Trump administration questioned the viability of disparate 

impact claims, and the CFPB under former acting Director Mick Mulvaney said that it was 

reexamining disparate impact under ECOA.[8] 

 

However, the CFPB and DOJ previously pursued several enforcement actions for disparate 

impact liability under Obama, and the Biden administration is likely to take the position that 

disparate impact liability exists under both the FHA and ECOA. 

 

The Supreme Court embraced a three-step framework for assessing such claims: 

 

1. The Plaintiff's Prima Facie Burden 

 

At step one, a plaintiff "has the burden of proving that a challenged practice caused or 

predictably will cause a discriminatory effect."[9] 

 

This requires a plaintiff to: identify a particular policy or practice of the defendant that is 

being challenged; show a sufficiently large disparity in how this policy affects a protected 

class of persons compared with others; and prove "robust causality" between this disparity 

and the defendant's challenged policy. 

 

Since Inclusive Communities, the "robust causality" standard appears to represent a 

significant barrier to disparate impact claims, as lower courts have interpreted the 

requirement in divergent, but generally stringent, ways. 

 

For example, in Oviedo Town Center II LLLP v. City of Oviedo, Florida, the U.S. Court of 

Appeals for the Eleventh Circuit explicitly interpreted the "robust causality" requirement as a 

"means of cabining disparate-impact liability."[10] 

 

At least one court of appeals, however, appears to have adopted a potentially less stringent 

view. In a 2018 decision, Giron de Reyes v. Waples Mobile Home Park, the U.S. Court of 

Appeals for the Fourth Circuit noted that "statistical disparities must be sufficiently 

substantial that they raise [the necessary] inference of causation." 

 

The court also concluded that the fact that a challenged policy affected minority individuals 

more than nonminority individuals — because minorities constituted 64.6% of the impacted 

population — was enough to show robust causality.[11] 

 

Nevertheless, the question what a plaintiff must do — and what kinds of evidence a plaintiff 

may or must present — to demonstrate causality between an identified policy and 

disparities remains unsettled. 

 

For example, Connecticut Fair Housing Center v. CoreLogic Rental Property Solutions LLC, 

a U.S. District Court for the District of Connecticut case from last year, considered the 

various types of statistical evidence that have been accepted and in what contexts.[12] 

 

In addition, courts have not resolved whether Inclusive Communities imposed a different 

standard than that adopted in the Obama administration's 2013 HUD disparate impact rule. 

In 2020, HUD adopted a new disparate impact rule that it asserted would "better reflect" 

the decision in Inclusive Communities.[13] 

 

The U.S. District Court for the District of Massachusetts stayed the effective date of the new 

rule in an APA challenge in Massachusetts Fair Housing Center v. HUD.[14] Lenders should 
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expect that HUD will soon reverse course on the rule, pursuant to Biden's directive to 

reassess the rule.[15] 

 

2. A Valid Business Interest 

 

Under the second step of the Inclusive Communities analysis, a defendant may counter a 

prima facie showing of disparate impact with evidence that the challenged policy is 

"necessary to achieve a valid interest."[16] The Supreme Court analogized to the "business 

necessity" standard under Title VII's prohibition on employment discrimination.[17] 

 

Because courts since Inclusive Communities have dismissed disparate impact claims at Step 

1, there has been little development of the "valid interest" standard in the fair lending 

context. 

 

3. Available Alternatives 

 

At the third step, a plaintiff can prevail by proving "there is an available alternative … 

practice that has less disparate impact and serves the [entity's] legitimate needs."[18] 

 

In a Title II disparate impact case, Hardie v. NCAA, the U.S. Court of Appeals for the Ninth 

Circuit held that a plaintiff's proposed alternative must be equally effective as the 

defendant's policy at serving the stated interests, taking into account "[f]actors such as the 

cost or other burdens" the alternative policies would impose.[19] 

 

Fair Lending Considerations for Nontraditional Credit Models 

 

Recent research results may undermine disparate impact claims under the Inclusive 

Communities framework, as well as support policy arguments that the use of such models 

may improve access to credit. 

 

Research from FinRegLab, an organization led by former CFPB staff, found that cash flow 

data was predictive of credit risk for short-term credit across demographic groups, 

suggesting that the data did not create disparate statistical impacts across protected 

classes.[20] 

 

Notably, the research also suggests that certain nontraditional data may assist in predicting 

credit risk for underserved communities and consumers with a limited traditional credit 

history.[21] 

 

And evidence of the predictive power of certain data has been growing in recent years, 

which would tend to support a credible business justification for using such data. For 

example, a 2018 Federal Deposit Insurance Corp. working paper suggests that digital 

footprint variables, such as operating system, "are highly valuable for default prediction," 

perhaps even more valuable than traditional credit scores, at least for short-term loans.[22] 

 

However, there are important caveats to these results. First, as market conditions and 

borrower behavior change, these models may lose the ability to predict credit risk and 

therefore the fair lending analysis may change.[23] Second, these studies may not be 

replicated across other applicant and loan populations.[24] 

 

Third, the results may not hold for all types of data. For example, although cash flow data 

may not result in statistical disparities in the context studied, more research needs to be 

performed on the use of digital footprints and other types of data. 
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Finally, studies have faced data limitations without full access to lenders' data and 

underwriting models. A lender with complete visibility into its own underwriting processes 

and data may be able to perform more robust analyses. 

 

In any event, it is clear that lenders should ensure that fair lending considerations are part 

of their model risk management, consistent with the potential risk, and conduct independent 

studies of such models and document such review before implementing them. 

 

Additional analysis should be performed where data appear correlated with protected groups 

or where there are statistical disparities for protected classes. Consistent with Federal 

Reserve guidance, such review should occur on a periodic basis as market conditions and 

borrower demographics change to ensure that models continue to accurately predict credit 

risk.[25] 

 

As the U.S. Department of the Treasury has noted, many models were developed in a 

period of declining unemployment and "strong overall credit conditions," and were therefore 

"untested through a complete credit cycle."[26] The continued economic fallout from the 

COVID-19 pandemic therefore is likely the first time models have been tested in tough 

economic conditions.[27] 

 

With Uejio announcing that his top two priorities are consumer relief from the COVID-19 

economy and racial equity, lenders should carefully assess whether models adequately 

predict credit risk and whether the models have disparate effects on protected groups. 

 

There is also an opportunity for regulators to provide additional guidance, including through 

no-action letters, so that lenders can continue to expand access to credit for underserved 

communities while managing the potential risk. 
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