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EXECUTIVE SUMMARY

This article considers the constitutionality of
certain provisions of proposed legislation, the
Affordable Housing Credit Improvement Act of
2019. One provision of the bill—apparently of-
fered in legislative response to a federal court
decision in Washington state—is plainly struc-
tured to rewrite or retroactively change the in-
terpretation of thousands of existing contracts
between non-profit entities and private inves-
tors in low-income housing properties across
the country, thereby reallocating existing prop-
erty rights in ways that differ from the original
agreements and expectations of the parties.
Because this legislative provision falsely
describes this change as a “clarification” and

because, by its terms, it applies retroactively
to negotiated private agreements entered into
decades before the date of its enactment, it
raises serious, and likely fatal, constitutional
concerns.

The proposed legislation would make sev-
eral changes to the Low-Income Housing Tax
Credit (“LIHTC”) program. Currently codified at
§ 42 of the Internal Revenue Code, the LIHTC
program offers tax credits to investors in
exchange for providing capital for the develop-
ment of property used for low-income rental
housing. Based on this decades-old frame-
work, non-profit developers and private inves-
tors have entered into thousands of LIHTC
partnership agreements. In 1989, Congress
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adopted an amendment to the LIHTC program,
codified at § 42(i)(7), to provide a safe harbor
under which non-profit developers could hold
a below-market “right of first refusal,” or
ROFR, to purchase the property without
disturbing the allocation of tax benefits. This
§ 42(i)(7) ROFR has been incorporated into
many LIHTC partnership agreements. Con-
gress did not expressly define “right of first
refusal” in § 42(i)(7), but that term has a well-
established common-law meaning that, ac-
cording to standard principles of statutory
construct ion, Congress presumptively
adopted.

Far from providing any reason to disregard
the normal presumption that Congress adopts
the common-law meaning of a common-law
term, the legislative history of § 42(i)(7) makes
clear that in the 1989 statute Congress delib-
erately adopted the common-law meaning of
ROFR. Indeed, the core attributes of a ROFR
at common law—(i) a bona fide third-party of-
fer and (ii) a willing seller—were critical in
ensuring that § 42(i)(7) did not run afoul of tax
law and policy. Congress considered creating
a safe harbor under which the non-profit
developer could hold an option to purchase
the property at a below-market price, rather
than a right of first refusal that did not afford
such an option. Congress rejected that
approach. After consideration, Congress
instead created the tax safe harbor for agree-
ments including a ROFR (but not a below-
market option) to avoid jeopardizing the tax
benefits that flow to investors in the form of
tax credits. The difference between a ROFR
and a below-market option was critical in this
respect. An option gives the holder the affir-
mative power to compel an unwilling owner to
sell his or her property, but a ROFR is a

defensive right that does not give the holder
such a power. By including a ROFR in
§ 42(i)(7), Congress structured the safe harbor
consistent with a core principle of tax policy—
the “economic substance” doctrine—under
which a party must share both upside and
downside economic risk in order to be a true
property owner and claim tax benefits related
to that property. Because a below-market op-
tion can be exercised unilaterally by the holder
to force an unwilling owner to sell, a below-
market option would have vitiated the owner’s
rights to alienability, including any upside
potential to the owner, inconsistent with the
“economic substance” doctrine, thereby put-
ting the owner’s right to claim tax benefits at
risk.

The common-law right of first refusal re-
spects these tax principles while striking a
clear balance between the parties. On one
hand, the ROFR’s common-law protections
provide investors and the partnership itself
with assurance that LIHTC property cannot be
sold at a below-market price without their
consent. This protects their interest in possible
appreciation in property value, a core real-
property ownership interest. On the other
hand, the ROFR gives assurance to the non-
profit developers that they can remain in the
partnership, because the property cannot be
sold without first providing the developer the
opportunity to buy the property at a favorable
price. This balance has been a feature of
LIHTC agreements for decades.

The proposed legislation would fundamen-
tally revise § 42(i)(7) on a retroactive basis
and disrupt this settled arrangement. In partic-
ular, the legislation would redefine the
§ 42(i)(7) ROFR to provide that it (i) “may be
exercised with or without the approval” of the
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owner and (ii) “may be exercised in response
to any offer to purchase the property, including
an offer by a related party.” The legislation
would therefore extinguish the two critical
common-law attributes of a ROFR—the re-
quirement of a willing seller and the require-
ment of a bona fide offer. As the proposed
legislation is framed, this dramatic change ap-
plies not only prospectively (that is, to future
agreements) but also retroactively; it expressly
applies “to agreements among the owners of
the projects . . . entered into before, on or af-
ter the date of enactment of this Act.” By
redefining the § 42(i)(7) ROFR (which Con-
gress of course knows has been codified in a
number of LIHTC agreements structured to
take advantage of the tax benefits it assures)
on a retroactive basis, and by falsely labelling
that redefinition as a “clarification” rather than
conceding that it represents a change in exist-
ing law, the proposed legislation has been
deliberately structured to interfere with existing
property rights. The legislation would either be
deemed directly to rewrite existing contractual
ROFRs or prompt courts to interpret ROFRs
in existing LIHTC agreements in an ahistorical
manner that imposes the new § 42(i)(7) defini-
tion of a ROFR—one that has been stripped
of its common-law protections—rather than
the version that existed at the time the con-
tracts were negotiated. Because LIHTC agree-
ments frequently were drafted to take advan-
tage of the tax safe harbor in § 42(i)(7), a court
accepting Congress’s purported “clarification”
could conclude that the parties intended to
incorporate in the agreements the definition
Congress now incorrectly claims existed all
along.

Whether the proposed legislation was under-
stood directly to rewrite existing LIHTC agree-

ments (transforming contractual ROFRs into
below-market options) or to do so indirectly
(by prompting courts to give credit to Con-
gress’s false “clarification”)—the only two
plausible constructions—the legislation would
interfere with existing property rights in a man-
ner that raises serious, and likely fatal, con-
cerns under the Fifth Amendment to the U.S.
Constitution.

Insofar as the proposed legislation directly
transforms the meaning of existing LIHTC
agreements, the legislation would violate the
Takings Clause of the Fifth Amendment. The
proposed legislation would compel the owners
of LIHTC real property (usually the partnership
itself) to sell that property at the option of a
ROFR holder and at what we understand
would typically be substantially below fair mar-
ket value. The legislation would afford the
owner no additional compensation for this
expropriation. This government-mandated duty
to convey property to a third party is a per se
taking without affording the owner market-
value compensation, and thus would violate
the Takings Clause. Just as the government
may not seize the properties at issue for itself
without paying just compensation, it may not
command a forced sale to a third party without
just compensation.

Moreover, from the perspective of private
investors (who are typically limited partners in
the agreements governing these properties),
the proposed legislation would nullify those
investors’ contractual rights to receive the
financial upside from the sale of these proper-
ties and to block below-market sales of the
properties. Whether this effect should be
analyzed under a per se or regulatory takings
framework is doctrinally complicated, but the
legislation raises serious constitutional con-
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cerns under either framework. Specifically,
because this economic effect of the proposed
legislation would in many respects constitute
an outright appropriation of investors’ signifi-
cant interests in LIHTC properties, it raises
serious, and likely fatal, concerns under per
se takings doctrine. Additionally, because we
understand that it would have a severe and
adverse economic effect on investors, and
because it would be contrary to investors’ rea-
sonable expectations that they would benefit
from appreciation in property value, this eco-
nomic effect of the legislation raises serious,
and likely fatal, concerns under regulatory tak-
ings doctrine.

Finally, Congress may not deliberately
adversely affect property rights without a
proper legislative purpose. If courts would
understand the law as “clarifying” pre-existing
tax law, rather than directly rewriting existing
agreements, the proposed legislation’s false
claim of “clarification” would intentionally trig-
ger ahistorical reallocations of property rights
without just compensation to those adversely
affected. As explained above, Congress may
not directly accomplish such an uncompen-
sated taking of property. Nor can it have a le-
gitimate purpose for this deceptive provision in
the present circumstances.

Thus, for this additional reason, the pro-
posed legislation raises significant, and likely
fatal, constitutional concerns under the Due
Process Clause of the Fifth Amendment to the
U.S. Constitution. Retroactive legislation is
generally disfavored in the law, consistent with
fundamental notions of justice. Congress may
legislate retroactively only in service of a legit-
imate legislative purposes and through rational
means. It is clear from the way that the
proposed legislation is drafted and structured

that its intended effect is to interfere with exist-
ing property rights by misleading courts and
contractual parties to believe that pre-existing
contracts incorporated this new so-called
“ROFR”—really a below-market option—rather
than the common-law ROFR that was in fact
embodied in federal tax law at the time. It is
highly doubtful that Congress could be acting
with a constitutionally legitimate purpose by
falsely “clarifying” an interpretation of law that
is in fact a significant statutory change, with
the predictable effect of triggering the reinter-
pretation of private contractual agreements by
courts that Congress could not effectuate on
its own.

For these reasons, however the proposed
legislation is interpreted, it raises serious, and
likely fatal, constitutional problems.

BACKGROUND

Congress created the Low-Income Housing
Tax Credit (“LIHTC”) program to promote the
development of rental housing for people with
low incomes, a critically important public policy
objective. The LIHTC program began with the
Tax Reform Act of 1986.1 It replaced the then-
existing federal tax preference for low-income
housing because, in Congress’s judgment,
those incentives had “not been effective in
providing affordable housing for low-income
individuals.”2 The program is currently codified
at § 42 of the Internal Revenue Code.3

The key incentives of the LIHTC program
are tax credits granted to low-income housing
property owners as compensation for agreeing
to affordability restrictions.4 As described fur-
ther below, LIHTC properties are frequently
developed and operated by a non-profit entity
working in connection with private investors
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who receive tax credits for a period of ten
years in partial exchange for capital to fund
property development. This financial structure
is required to generate substantial investment
in low-income housing because LIHTC tax
credits offer little benefit to non-profit develop-
ers, which typically have low-to-nonexistent
tax burdens and rarely have significant capital.
Conversely, the tax benefits help make afford-
able housing projects more attractive to inves-
tors than available alternatives.

The first few years of the LIHTC program
failed meaningfully to advance Congress’ goal
of spurring private investment in low-income
housing.5 Congress thus enacted changes to
the program as part of the Omnibus Budget
Reconciliation Act of 19896 and the Omnibus
Budget Reconciliation Act of 1990.7 Among
other things, the 1989 statute created a tax
safe harbor that permits a non-profit developer
to enter into a partnership agreement with
private investors that includes a right of first
refusal, or ROFR, for property tenants to
purchase the property at a statutorily defined
minimum price without sacrificing the ability of
investors to receive tax credits.8 The 1990 stat-
ute expanded this safe harbor to such ROFRs
granted to the non-profit developers as well.9

The LIHTC program does not provide per-
manent tax credits. Instead, private investors
have a right to receive LIHTC tax credits only
for a ten-year “credit period.”10 If the property
does not maintain low-income housing for five
additional years, however, the government can
recapture the tax credits.11 This fifteen-year
window is known as the “compliance period.”12

At the end of the compliance period, IRS juris-
diction ceases, but the property must continue
to provide low-income housing for at least an
additional fifteen years and, in many cases,

substantially longer.13 State agencies continue
to enforce compliance during these additional
years, which are known as the “extended use
period.”14

Thus, today, § 42(i)(7)(A) of the Internal
Revenue Code provides that “[n]o Federal
income tax benefit shall fail to be allowable to
the taxpayer with respect to any qualified low-
income building merely by reason of a right of
1st refusal held by,” among others, a “qualified
nonprofit organization.”15 To qualify under the
§ 42(i)(7) safe harbor, a ROFR must come into
effect “after the close of the compliance
period.”16 The statute also establishes a
formula for calculating a “minimum purchase
price” under the ROFR, which is the lowest
price at which the ROFR may be exercised.
The minimum purchase price is, with limited
exceptions, the sum of “the principle amount
of outstanding indebtedness secured by the
building,” plus “all Federal, State, and local
taxes attributable to such sale.”17 Importantly,
and as described further below, Congress
deliberately structured § 42(i)(7) to create a
right of first refusal, rejecting proposals to cre-
ate a tax safe harbor for partnership agree-
ments including below-market options.

Reflecting the success of these statutory
revisions, non-profit developers and investors
entered into thousands of LIHTC partnership
agreements. Although the specific terms of
these agreements vary, we understand that
they generally involve “a nonprofit [that] will
function as a one percent general partner . . .
and the limited partners who invest will receive
ninety-nine percent of the tax benefits.”18 The
agreements also typically provide that the
partnership itself owns the property. Proceeds
from cash flow as well as a sale of the prop-
erty are often distributed in a waterfall struc-
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ture, with the investor typically receiving at
least 99% of money remaining after payment
of various debts, fees, and taxes. These
contractual provisions confirm that LIHTC
investors, like all real estate investors, are
entitled, and expect, to receive financial
returns from real property in the form of (i) tax
benefits; (ii) cash flow from use or rental of the
property; and (iii) any appreciation in property
value. Those expected returns are the incen-
tives that drove the original investments in low-
income housing.

We also understand that LIHTC partnership
agreements often include the following
provisions:

E If it qualifies as a non-profit entity under
the Internal Revenue Code, the non-profit
developer will frequently have a ROFR
for a period of time, following the end of
the compliance period (often two to four
years) to purchase the property at the
statutory minimum price, as determined
by the formula found in 26 U.S.C.A.
§ 42(i)(7)(B). In this way, these agree-
ments often refer to the § 42(i)(7) safe
harbor without further defining the ROFR.

E In addition to a ROFR, the non-profit has
an option to purchase the property at fair
market value during the same two-to-
four-year period following the end of the
compliance period.

E The limited partner investors have the
right, for the same two-to-four-year pe-
riod following the end of the compliance
period, to force a sale of the property at
or above market value, subject only to
the non-profit’s ROFR.

E The non-profit general partner may not

sell the property on behalf of the partner-
ship—or take a range of other actions
with capital implications—absent the
limited partner investors’ consent. This is
known as the “blocking right.”

These provisions will be discussed in more
detail below.

DISCUSSION

This article assesses the constitutionality of
the proposed legislation, and it proceeds in
three parts.

First, it explains as a matter of statutory in-
terpretation how the current ROFR in § 42(i)(7)
reflects the common-law requirements of a
bona fide offer and willing seller.

Second, it discusses how the proposed
legislation appears designed to rewrite or
change the interpretation of existing LIHTC
agreements so that these protections are
removed retroactively through a false
“clarification.”

Third, it explains why this raises serious
constitutional questions: a direct rewriting of
the agreements would plainly be unconstitu-
tional under the Takings Clause and, under
the Due Process Clause, Congress cannot
legitimately act to effectuate indirectly this sig-
nificant retroactive redefinition of property
rights through a false clarification. There is no
reasonable interpretation of the proposed
legislation that fails to raise serious, and likely
fatal, constitutional concerns.
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THE CURRENT § 42(i)(7) RIGHT OF
FIRST REFUSAL REFLECTS THE
COMMON-LAW ROFR ATTRIBUTES OF
A BONA FIDE THIRD-PARTY OFFER
AND A WILLING SELLER

In recent years, disputes have arisen be-
tween non-profit general partners and private
investor limited partners as to whether the
statutory ROFR described in § 42(i)(7), and
which is referenced and effectively codified in
many LIHTC partnership agreements, is a
common-law right of first refusal—meaning
that the ROFR requires both a bona fide third-
party offer to purchase the property and a
willingness of the owner to sell—or instead is
essentially a common-law option, one that al-
lows the non-profit general partner, at a time
wholly of its own choosing within the pre-
scribed period, to purchase the property at the
statutory minimum price.19

Section 42(i)(7) creates a tax safe harbor
for LIHTC partnership agreements that include
a “right of 1st refusal.” Consistent with settled
interpretive principles, that statutory ROFR
reflects its common-law meaning, one funda-
mentally different from an option. Claims that
§ 42(i)(7) as written today reflects an option—
and the premise of the proposed legislation,
that it merely “clarifies,” but does not change,
§ 42(i)(7)—are at best misguided.

As It Has Existed For Decades, The
Existing § 42(i)(7) Right Of First
Refusal Reflects A ROFR’s Common-
Law Meaning

Whether, and the extent to which, today’s
§ 42(i)(7) ROFR incorporates the common-law
concept of a ROFR is a question of statutory
interpretation. The inquiry thus “begins, as
always, with the statutory text.”20 In analyzing

statutory text, moreover, courts employ a “gen-
eral rule that a common-law term comes with
its common-law meaning.”21 Because of the
“well-established principle that ‘[w]here Con-
gress uses terms that have accumulated
settled meaning under . . . the common law,
a court must infer, unless the statute otherwise
dictates, that Congress means to incorporate
the established meaning of these terms,’ ’’22 it
is apparent that—except as specifically pro-
vided—the statutory “right of 1st refusal” in
§ 42(i)(7) should be understood as reflecting
its common-law meaning.

As shown below, under the common law, a
ROFR is very different from an option. A ROFR
is a defensive right—one that can be exercised
only when the owner had received a bona fide
offer from a third party unrelated to the ROFR
holder and when the owner was willing to sell.
An option, by contrast, is an offensive right to
buy property—one which an option-holder may
exercise any time the holder wished. Put
simply, the holder of an option can dictate the
sale of property whenever the right-holder
desires, while the holder of a ROFR right is
dependent on others—including the property
owner—to choose to act to make the right
usable.

This distinction, and its deep common-law
roots, is reflected in the Restatement (Third)
of Property (Servitudes).23 The Restatement
commentary explains that “[r]ights of first
refusal are used to give” other parties “the right
to purchase the property when the [owner of
the property] decides to sell.”24 That same
commentary reflects that ROFRs are triggered
when there is a “third party” offer to purchase
the property.25 By contrast, the Restatement
explains that “options . . . require transfer to
a particular person at a time selected by that
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person.”26 Unlike a ROFR, then, the holder of
an option can trigger the sale entirely on its
own accord.

Other authoritative sources recognize these
fundamental differences. Williston on Con-
tracts, for example, explains that there is “a
clear and classic distinction” between an op-
tion and a ROFR.27 Options “must be accepted
and then performed within the time limit speci-
fied . . ., whereas a right of first refusal has
no binding effect unless the offeror decides to
sell.”28 In a similar vein, Black’s Law Dictionary
defines a “right of first refusal” as “a potential
buyer’s contractual right to meet the terms of
a third party’s higher offer if a seller intends to
accept that offer,” thus reflecting the critical
requirements of a bona fide third-party offer
and a willingness to sell.29 Indeed, the well-
established view that an option holder may
invoke the option at its choosing but a ROFR
holder may only do so when certain condi-
tions—including the seller’s decision to sell—
are met is reflected in case law, including de-
cisions from numerous state high courts
issued prior to Congress’s creation of the
§ 42(i)(7) safe harbor.30 Given this established
common-law meaning, Congress is presumed
to have incorporated that common-law under-
standing in creating the § 42(i)(7) “right of 1st
refusal.”

In terms that have been used by the Su-
preme Court, the above analysis “yields a
clear answer” about the nature of the statutory
ROFR, and is thus sufficient to “stop” further
inquiry into Congress’s intent.31 That said,
§ 42(i)(7)’s “legislative history . . . confirms
[this understanding] with unusual clarity.”32 As
discussed below, the history of § 42(i)(7)
demonstrates that Congress consciously
avoided enacting a safe harbor covering

below-market options. Its choice instead to
reference a defensive ROFR struck a deliber-
ate balance between competing policy
objectives.

As referenced above, the “initial response”
by the market to the LIHTC program was “not
strong.”33 In fact, just “approximately twenty
percent of the authorized credits were al-
located in 1987, the first year of the program.”34

This was not spurring the more widespread
availability of affordable housing Congress had
hoped for. Professor Tracy A. Kaye—who be-
tween 1987 and 1991 served as a tax legisla-
tive assistant to Sen. John C. Danforth (R-
Mo.), a senior member of the Senate Finance
Committee—has explained that this lackluster
start spurred Senators Danforth and George
J. Mitchell (D-Me.) to create a task force to
improve the LIHTC program.35 The task force’s
report “became the basis for . . . legislation
introduced by Senators Danforth and
Mitchell.”36

One specific recommendation of the task
force was that “[n]on-profit organizations and
tenant cooperatives should be able to negoti-
ate below-market purchase options during a
project’s initial development and financing
without disqualifying investors from claiming
the [tax credits] while they own the project.”37

This proposal was then included in S. 980, the
Low-Income Housing Tax Credit Act of 1989.38

“Congress,” however, “would not accept this
modification because of the tax policy concern
that use of such options removed any reason-
able expectation that investors would derive a
profit independent of tax benefits.”39 Requiring
consent to any below-market sale by the seller
is obviously a central aspect of a reasonable
expectation of profit “independent of tax
benefits.”
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Congress’ rejection of a below-market op-
tion on these grounds was well-founded. The
Supreme Court has held that the tax conse-
quences of transactions should be honored
according to the parties’ intent, so long as the
transaction has “economic substance . . . and
is not shaped solely by tax-avoidance
features.”40 Under this economic substance
doctrine, “when a transaction ‘is one designed
to produce tax gains not real gains’—such as
when the challenged transaction has no pros-
pect for pre-tax profit—then it . . . lies outside
of the intent of the Tax Code.”41 The Internal
Revenue Service has promulgated a regula-
tion subjecting LIHTC tax credits to this
doctrine.42

The economic substance doctrine raised
serious questions for the recommendation that
Congress create a below-market option under
§ 42(i)(7). Consistent with that doctrine, LIHTC
tax credits may go only to the “owners” of low-
income rental property. Under the doctrine,
moreover, an owner is the entity that “pos-
sesse[s] the benefits and burdens of
ownership.”43 Plainly, as relevant here, “the
benefits and burdens of ownership” include
the potential upside gain in the appreciation of
the property’s value (and of course, the con-
comitant risk of downside loss). If non-profit
developers had a below-market option right to
buy LIHTC property, Congress was concerned
that, consistent with this long-accepted under-
standing of tax policy, private investors might
well not be deemed the “owners” of the LIHTC
property for tax purposes, because a below-
market option would effectively “cap” the value
the investor could receive from a sale of the
property, depriving the investor of the most
salient benefit of owning real estate. This in-
ability to benefit from the property’s apprecia-

tion would foreclose the investor from being
treated as the owner of the property, thereby
making it unable to receive the LIHTC tax
credits flowing to that property. That outcome
would have been highly detrimental to the
LIHTC program and its goal of triggering
investment in affordable housing, because the
tax credits are critical incentives for investors,
but have little value to the non-profit develop-
ers, which tend to face little tax liability. Without
assurance of the tax benefits, the needed
investments would not flow. Moreover, the
denial of a potential to benefit from apprecia-
tion in the value of the property would have
further diminished the overall value of invest-
ing, dealing a further blow to Congress’ goal
of incentivizing the injection of badly needed
capital into the low-cost housing market.

Congress accordingly rejected the below-
market option approach and instead enacted
“a special rule that permits owners to receive
the credit and other tax benefits even though
the tenants hold a right of first refusal for the
purchase of their units (at the end of the
fifteen-year compliance period) for a specified
minimum purchase price.”44 Structuring the
non-profit developers’ rights this way “leaves
more power in the hands of the owner” be-
cause, unlike an option, it “does not give the
holder the power to compel an unwilling owner
to sell.”45 Indeed, as legislative history from
both the House and Senate recognizes, Con-
gress meant for this ROFR to only be viable
“should the owner decide to sell.”46

This statutory history and Congress’s deci-
sion to reject legislation including a below-
market option are compelling evidence that
Congress intended to differentiate between an
option and a ROFR; that it intended to adopt
the common-law understanding of right of first
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refusal; and that it did not intend the statutory
ROFR to be exercised without a willing seller
and a bona fide offer from a third party.47

Contrary Arguments Regarding The
Meaning Of The Current § 42(i)(7)
ROFR Are Not Persuasive

For the reasons set forth above, the best
reading of the existing safe harbor for rights of
first refusal in § 42(i)(7) today is that it creates
a safe harbor for ROFRs as they would have
been understood at common law. We have
considered potential arguments that might be
raised against that interpretation, and none is
persuasive.

First, § 42(i)(7)’s inclusion of a minimum
pricing formula for the statutory ROFR does
not affect the conclusion that Congress in-
tended to codify a common-law ROFR. One
court has opined that “[b]ecause a right of first
refusal granted under § 42(i)(7) . . . allows
the nonprofit organization to purchase the
property at a below-market price . . . it is dif-
ficult to imagine why a third party would make
a bona fide offer for the property, knowing that
the nonprofit organization has this right and is
likely to exercise it.”48 That is not a sufficient
basis on which to conclude that Congress
intended to omit the common-law ROFR
requirement of a bona fide third-party offer.

To displace the common law, Congress must
speak clearly.49 It does not follow from Con-
gress’s inclusion of a minimum ROFR price
that Congress intended to abrogate the core
common-law ROFR elements—receipt of a
third-party offer, that the seller is willing to
accept. To the contrary, under the common
law, it is recognized that “the price at which
the right of first refusal may be exercised” may

be “fixed, either absolutely, or by reference to
a formula,” so long as the formula is
reasonable.50 Congress’s decision to set a
minimum price is thus not inconsistent with
the common law. Moreover, even if Congress
intended some deviation from the common
law—as noted, this fixed price is not a devia-
tion—courts must still “presume that Congress
retained all other elements of [the common
law] that are consistent with the statutory
text.”51 Obviously, had Congress wished to
change the common law rule here in this way
it could easily have done so.

Second, there can be no persuasive argu-
ment that Congress’s objectives in establish-
ing the LIHTC program suggest that Congress
intended to depart from the common-law
meaning of ROFR in § 42(i)(7) without saying
so expressly. “[V]ague notions of a statute’s
‘basic purpose’ are . . . inadequate to over-
come the words of its text regarding the spe-
cific issue under consideration.”52 The term
“right of 1st refusal” has a clear meaning under
the common law, and Congress’s use of that
term indicates it intended to facilitate greater
ownership of low-income rental housing by
non-profit developers through that particular
right. And Congress had good reason for do-
ing so: only in this way could it be assured
that the tax credits would accord with tradi-
tional tax principles, and thus be available to
the investors for whom they were a necessary
incentive.

With Common-Law Protections, The
§ 42(i)(7) ROFR Supports A Coherent
LIHTC Program Structured To Promote
Low-Income Housing

The foregoing establishes that Congress
created a statutory safe harbor for LIHTC
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partnership agreements containing common-
law ROFRs. Although parties to LIHTC agree-
ments were free not to include a ROFR or to
include a ROFR departing from the common
law, it is our understanding that a substantial
number of LIHTC agreements have ROFRs,
and the ROFRs in a majority of those agree-
ments are designed to conform to § 42(i)(7) in
order to be assured of the tax benefits afforded
thereby. In fact, we understand that non-profit
developers and limited partner investors typi-
cally agree that LIHTC partnership agreements
were drafted to implement, and take advantage
of, the then-existing § 42(i)(7) ROFR, which
as described above reflected the common-law
meaning. Given that providing this assurance
was the purpose of § 42(i)(7), this is not
surprising.

The common-law protections of the ROFR
work in tandem with other provisions of the
agreement to create a coherent incentive
scheme. Most notably, as discussed above,
investors hold a “blocking right,” that ensures
that no below-market sale can occur without
their consent. Because a common-law ROFR
requires a willing seller, the ROFR does not
infringe upon the protections provided to inves-
tors by their blocking right.53 On the other
hand, the ROFR provides a valuable right for
the developer non-profits because it enables
the non-profit partners to block the investor
limited partner’s right to force a sale of the
property. This protection ensures that the non-
profit partner can either maintain its ownership
in the partnership or purchase property for the
statutory minimum price, which in turn helps to
ensure continued operation of the housing as
low-income while preserving the tax benefits
to the investor, as Congress contemplated was
needed to stimulate investment.

THE AFFORDABLE HOUSING CREDIT
IMPROVEMENT ACT ATTEMPTS TO
RETROACTIVELY MODIFY THIS
STATUS QUO—EITHER DIRECTLY OR
INDIRECTLY

In March 2017, Senators Maria Cantwell and
Orrin Hatch introduced the Affordable Housing
Improvement Act of 2017 (S. 548), legislation
that, if enacted, would expressly convert the
ROFR authorized by § 42(i)(7) into an option.
This change to the nature of the ROFR was
properly labeled as a “modification of rights re-
lated to the building purchase” and would have
applied only prospectively to new projects. The
2017 bill thus would not have disrupted expec-
tations of contracting parties through any ret-
roactive application to existing projects that
had been negotiated in reliance on the current
law.

A new 2019 version of the bill was intro-
duced by Senator Cantwell, only two months
after the federal district court issued its deci-
sion in Senior Housing Assistance Group v.
AMTAX Holdings 260, LLC. That decision held
that a contractual ROFR in a LIHTC partner-
ship agreement could not be exercised unless
an independent third party had made a bona
fide offer to purchase the property that the
owner of the property was willing to accept.54

The Affordable Housing Credit Improvement
Act of 2019—introduced in both the House
(H.R. 3077) and the Senate (S. 1703)—would
make several amendments to the LIHTC
program.55

It is apparent that the intended effect of the
legislation is to interfere with existing LIHTC
agreements and to convert (directly or indi-
rectly) existing ROFRs into below-market
options. Section 303—the relevant section of
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the proposed legislation—proceeds in three
parts:

E Section 303(a)—Prospective Transforma-
tion of a ROFR into an Option: This
subsection would strike the words “right
of 1st refusal” from 26 U.S.C.A. § 42(i)(7)
(A) and replace them with the words “an
option.” (The legislative draftsperson’s
felt need to modify this statutory language
itself supports the point that a ROFR and
option are distinct and that the existing
statutory text means a common-law
ROFR, not an option.)

E Section 303(b)—Retroactive Transforma-
tion of a ROFR into an Option: This
subsection (inaccurately) claims to be a
“clarification with respect to right of first
refusal and purchase options.” In rele-
vant part, this subsection provides for the
following language to be added to the
end of § 42(i)(7):

For purposes of determining whether an
option, including a right of first refusal, to
purchase property is described in the
proceeding sentence—

(i) such option or right of first refusal
may be exercised with or without the ap-
proval of the taxpayer, and

(ii) a right of first refusal may be exer-
cised in response to any offer to purchase
the property, including an offer by a re-
lated party.
In this way, § 303(b) redefines the es-
sential elements of a ROFR by dispens-
ing with the common-law requirements of
a bona fide third-party offer and a willing
seller.

E Section 303(c)—Retroactive Modification
of or Interference with LIHTC Agreements
that Incorporate § 42(i)(7): Section

303(c)(1) provides that § 303(a) applies
only prospectively, but § 303(c)(2) states
that § 303(b)—the so-called “clarification”
—applies “to agreements among the
owners of the project . . . entered into
before, on, or after the date of the enact-
ment of this Act.”56 Yet § 303(c)(3) states
that nothing in “this amendment shall
supersede the agreement among the par-
ties as to the manner of execution or
terms of a right of first refusal or option
permitted by section 42(i)(7).”57

Section 303(a) is similar to the 2017 version
of the bill. By making only a prospective
change, it does not implicate retroactivity
concerns.

Unlike § 303(a), § 303(b) is obviously in-
tended to apply retroactively. Commentators
have expressed confusion, however, about the
scope of that retroactivity.58 Evaluating these
subsections in the context of the text, structure,
and legislative history, it appears to be the
intent of the drafters to cause past agreements
to be retroactively reinterpreted—either directly
or indirectly—with the intent to convert
previously-agreed-to contractual ROFRs into
below-market options. This conclusion follows
from several factors.

To begin with, the “clarification” in § 303(b)
is not a clarification at all, but instead a signif-
icant statutory change. By stating that a “right
of first refusal” “may be exercised with or
without the approval” of the investors and “may
be exercised in response to any offer to
purchase,” § 303(b)(3) redefines ROFR in a
way that materially departs from the common-
law understanding that Congress adopted
when it enacted the relevant parts of § 42(i)(7).
Specifically, it would transform the statutory
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ROFR in § 42(i)(7) into a below-market option
by eliminating both previously discussed key
requirements of a ROFR—(i) a bona fide third-
party offer and (ii) a willing seller.59

Significantly, the legislation not only ex-
pressly and falsely labels § 303(b)(3) a clarifi-
cation, under § 303(c)(2), this so-called clarifi-
cation is made retroactive. Thus, the legislation
advances an (entirely indefensible) claim—
proposing that the false claim be embodied in
the statute—that the reengineered ROFR
described in the bill was the ROFR that was
always set forth in § 42(i)(7). That is the es-
sence of a clarification: a statement of what
the law always was, not a change in the law
that is then meant to be applied
retrospectively.60

In addition, if the drafters had other purposes
in mind, there would be no need to structure
the legislation in a way that risks interfering
with existing property rights. For example,
some might argue that the proposed legisla-
tion is designed only to expand the statutory
tax safe harbor in § 42(i)(7) to include options.
Under this interpretation, the direct retroactive
effect of the bill would be to ensure that prior
agreements that happened to contain express
below-market options or waivers of certain
ROFR requirements would fit within the safe
harbor, thereby retroactively saving tax ben-
efits that might have been at risk under the
original version of § 42(i)(7). (We understand
that there are few such agreements, because
they would have fallen outside the statutory
safe harbor. But to the extent such an agree-
ment existed, there would be no bar to Con-
gress enfolding them retroactively within the
safe harbor going forward.)

If Congress simply wanted to expand the

statutory safe harbor in § 42(i)(7) for existing
LIHTC agreements in this way, it could enact
straightforward legislation to revise the statute
to provide that tax benefits shall not fail to be
allowable merely because the parties to a
contract have expressly waived one or more
of the requirements of a right of first refusal. In
fact, the change could be as simple as adding
the words “or option” to the existing statutory
language.61

Finally, the proposed legislation’s context
and timing add further support to the conclu-
sion that the intended effect of the legislation
is to interfere with existing LIHTC agreements.
As explained, the legislation was drafted in the
aftermath of the SHAG decision ruling that the
ROFR was not an option and that the non-
profit ROFR holders in that case had to satisfy
both requirements of a common-law ROFR to
exercise the right.

In summary, because the legislation falsely
claims to be clarifying the law, rather than
admitting that it is changing the law; because
there would be far simpler language if Con-
gress meant only to expand the statutory safe
harbor; and because the context and timing of
the proposal strongly suggest Congress’s true
intent, there is strong reason to conclude that
a mere backwards-looking expansion of the
statutory safe harbor is neither the purpose of
this legislation nor its sole intended effect. To
the contrary, even if the legislation is not
interpreted directly to rewrite existing LIHTC
agreements, it appears that the intended ef-
fect of the legislation would be to change the
meaning of existing agreements in precisely
the same way.62

This intended effect of the legislation flows
from the closely interconnected nature of
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LIHTC agreements and § 42(i)(7). It is our
understanding that thousands of partnership
agreements between investor limited partners
and non-profit general partners have been
entered into against the backdrop of the exist-
ing § 42(i)(7) provision. These LIHTC agree-
ments are typically designed to incorporate
the § 42(i)(7) ROFR safe harbor. Given this
tight linkage between LIHTC agreements and
§ 42(i)(7), if as this legislation asserts, a
§ 42(i)(7) ROFR always amounted to a below-
market option, then the terms of contractual
ROFRs would be understood as redefined in
the revised “clarification” rather than the
historical statute.

THE PROPOSED LEGISLATION’S
RETROACTIVE ATTEMPT TO MODIFY
THE STATUS QUO RAISES
SIGNIFICANT CONSTITUTIONAL
PROBLEMS

For the foregoing reasons, the intended ef-
fect of the legislation appears to be to interfere
with existing LIHTC agreements. The legisla-
tion either directly modifies agreements retro-
actively to convert common-law ROFRs into
what are effectively below-market options or it
is structured intentionally to accomplish that
same outcome indirectly. Both readings are
problematic from a constitutional perspective.
Were the legislation effectively to modify
agreements retroactively, it would constitute a
straightforward violation of the Takings Clause.
And there would also be significant, and likely
fatal, problems raised under the Due Process
Clause and/or the Takings Clause for Con-
gress to attempt to achieve indirectly what it

squarely cannot do directly.63

If The Proposed Legislation Directly
Modifies Agreements Retroactively,
The Proposed Legislation Would
Violate The Takings Clause

If the proposed legislation directly modifies
agreements retroactively, converting the prior
common-law ROFRs into what effectively con-
stitute below-market options, the proposed
legislation would violate the Takings Clause by
accomplishing a per se taking of real property
owned by the partnership. It would also likely
violate the Takings Clause by nullifying, and
thus taking, the contractual rights of the limited
partner investors in those partnerships. (As
noted and discussed below, even if it does not
operate directly, by attempting to do so indi-
rectly it would likely violate the Due Process
Clause.)

The proposed legislation would
constitute a per se taking of real
property owned by the partnership

The Takings Clause mandates that “private
property” shall not “be taken for public use,
without just compensation.”64 It is clear that
LIHTC properties are “private property” pro-
tected by the Takings Clause. It is our under-
standing that, under LIHTC agreements, the
partnership typically, if not always, holds title
to the real property. Although limited partner
investors own more than 99% of the partner-
ship interest, and although they are the “own-
ers” of the property for tax purposes, the nom-
inal owner of the real property is thus the
partnership entity itself. There is no doubt that
fee simple ownership of the property consti-
tutes a cognizable property interest.

The next question, then, is whether that
property would be “taken” by the proposed
legislation. “[T]he classic taking is one in which
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the government directly appropriates private
property for its own use,” and “in the case of
real property, such an appropriation is a per
se taking that requires just compensation.”65

But “takings analysis is not necessarily limited
to outright acquisitions by the government for
itself.”66 Rather, “a permanent physical occupa-
tion authorized by government is a taking
without regard to the public interests that it
may serve,” and “without regard to whether
the State, or instead a party authorized by the
State, is the occupant.”67

The Supreme Court’s decision in Loretto v.
Teleprompter Manhattan CATV Corp. is
instructive.68 The government there required
landlords to permit cable companies to install
cable facilities on their property, in exchange
for a nominal statutory fee. The Court held
that this was an unlawful taking, “even though
[the owner] could of course still sell and
economically benefit from the property.”69 It
explained that “[f]ew would disagree that if the
State required landlords to permit third parties
to install swimming pools on the landlords’
rooftops for the convenience of the tenants,
the requirement would be a taking,”70 and that
an even smaller physical invasion was no
different. This is because a “permanent physi-
cal occupation . . . does not simply take a
single ‘strand’ from the ‘bundle’ of property
rights: it chops through the bundle, taking a
slice of every strand.”71

The proposed legislation would accomplish
an even more severe appropriation of property.
The issue here is not whether the government
can demand that a third party be allowed to
install a small cable box or a swimming pool
on property, against the owner’s will. It is
whether the government may authorize a third
party to seize possession and ownership of

the entire LIHTC property on the demand of a
ROFR holder at a below-market price, when
the partnership otherwise would have the right
to possess and own that property indefinitely
(or at least sell at fair market value). The
government may not do so—as it would do
here—without paying the property owner just
compensation. “[P]roperty law has long pro-
tected an owner’s expectation that he will be
relatively undisturbed at least in the posses-
sion of his property. To require, as well, that
the owner permit another to exercise complete
dominion literally adds insult to injury.”72 That
principle is dispositive in the circumstances
here.

Another important precedent is the Supreme
Court’s decision in Louisville Joint Stock Land
Bank v. Radford.73 There, a bank held a
nonpurchase money mortgage on a farm, and
the farmer defaulted and instituted bankruptcy
proceedings. A subsequently enacted federal
statute, “which by its terms applied only
retrospectively, permitted the debtor to pur-
chase the property for less than its fair market
value.”74 The Supreme Court “held the statute
was void because it effected a ‘taking of
substantive rights in specific property acquired
by the Bank prior to’ its enactment.”75 The
Court explained that “[i]f the public interest
requires, and permits, the taking of property of
individual mortgagees in order to relieve the
necessities of individual mortgagors, resort
must be had to proceedings by eminent do-
main; so that, through taxation, the burden of
the relief afforded in the public interest may be
borne by the public.”76

By analogy, the federal government would
plainly be barred by the Takings Clause from
seizing low-income properties from the owners
without paying just compensation for that
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taking.77 As in Radford, Congress may not
sidestep that requirement by effectively com-
pelling the property owner to sell to a third
party at a below-market price. That is precisely
what the proposed legislation would accom-
plish if it directly transformed contractual
ROFRs into options.

There is no sound basis to distinguish Lo-
retto, Radford, or similar precedents. Although
LIHTC partnership agreements contain ROFRs
and often market-value options, and although
LIHTC properties are subject to rental restric-
tions for a set period, none of that refutes the
conclusion that the partnership has a constitu-
tionally protectable interest in the real property.
As the Federal Circuit has explained, “owners
are not somehow deprived of their Fifth
Amendment rights merely because they tem-
porarily relinquished some of their rights of fee
simple ownership.”78 The existing ROFR, for
example, does not alter the partnership’s
“expectation that [it] will be relatively undis-
turbed at least in the possession of [its]
property.”79 Indeed, it only has any effect if the
owner decides to sell.80 There thus appears no
reason to believe that any common attributes
of the LIHTC program bear on this constitu-
tional analysis.

Nor does it matter to the question whether a
taking has occurred that when a § 42(i)(7) op-
tion (as transformed by the proposed legisla-
tion) is exercised, the partnership will typically
receive some below-market compensation.
The Supreme Court has rejected the sugges-
tion that payments for property bear on the
threshold question of whether a taking has
occurred: “[W]hen there has been a physical
appropriation, we do not ask . . . whether it
deprives the owner of all economically valu-
able use of the item taken.”81 Instead, “once

there is a taking, as in the case of a physical
appropriation, any payment from the Govern-
ment in connection with that action goes, at
most, to the question of just compensation.”82

Finally, the observation that this appropria-
tion is occurring in the context of a federal
program designed to promote affordable hous-
ing does not change the constitutional
analysis. In both Horne v. Department of Agri-
culture and Loretto, the Supreme Court re-
jected claims that the property invasions at is-
sue were not takings because they could be
imposed as conditions to engage in
commerce.83 “It is true that ‘background prin-
ciples’ of law may ‘inhere’ in a plaintiff’s title to
his property and thereby limit his ability to re-
cover for a taking,” such as how there is no
taking when an innocent owner’s property is
subject to forfeiture due to criminal acts of a
lessee.84 But there is no background principle
suggesting that it would be reasonable to an-
ticipate that Congress would authorize a third
party to seize a partnership’s property against
its will at a below-market price.85

Because the proposed legislation would ac-
complish an appropriation, and taking, of real
property under the Takings Clause, it would be
unconstitutional unless it provides for “just
compensation.” Normally, “just compensation”
means a property owner is entitled to “fair mar-
ket value,” which is “what a willing buyer would
pay in cash to a willing seller” at the time of
the taking.86 Here, we understand that the
statutory § 42(i)(7) minimum price will often be
well below what is generally deemed fair mar-
ket value for LIHTC properties. That is be-
cause in a number of areas of the country,
multifamily housing projects have significantly
appreciated in value since the 2008
recession.87 Moreover, in many areas of the
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country, incomes have increased, and LIHTC
properties’ affordability restrictions are tied to
median local incomes.88 That, too, adds to
LIHTC properties’ values.

Ultimately, an economic analysis of the ef-
fects of the proposed legislation on particular
LIHTC properties is beyond the scope of this
article. It suffices to say that nothing in the
proposed legislation guarantees just compen-
sation; the legislation appears designed to
result in forced sales to non-profit developers
well below fair market value; and any applica-
tion of the legislation that directly results in an
appropriation of LIHTC property below fair
market value of the property at issue would be
unconstitutional.

The proposed legislation would likely
effectuate a taking of limited partners’
property rights under existing LIHTC
agreements

Independent of the foregoing analysis with
respect to partnership rights, the limited
partners’ constitutional rights would also likely
be violated were the proposed legislation
enacted into law, given their substantial inter-
ests in the partnership and the burdens that
the proposed legislation would place on their
bargained-for contractual rights.

Limited partner investors have
constitutionally cognizable property
interests

The threshold question is: do limited partner
investors have a constitutionally cognizable
property interest affected by the proposed leg-
islation?89 The answer is yes. As explained
above, limited partners not only own more than
99% of the interest in a partnership that holds
title to property and rights to the appreciation

in the property; those limited partners also
have a contractual right to block a below-
market sale of the property. Courts have held
that interests in property that are short of fee
simple interests constitute “property” that may
be taken in violation of the Takings Clause.90

Thus, in Manufactured Housing Communities
of Washington, for example, the Supreme
Court of Washington recognized a ROFR as
creating an interest in property subject to tak-
ings analysis.91 In addition, the U.S. Supreme
Court has broadly described the Takings
Clause as protecting “an interest in property;”92

has recognized that interest generated on
funds held in trust constitute property;”93 and
has established in multiple cases that contracts
and contractual rights can be “property within
the meaning of the Fifth Amendment, and if
taken for a public use the government would
be liable.”94 Taking this authority together,
limited partners’ rights with respect to LIHTC
properties—although not fee-simple owner-
ship interests—are a more substantial interest
than rights already recognized as property for
constitutional purposes, and are thus constitu-
tionally protected property interests.

The proposed legislation likely would
unconstitutionally take the limited
partners’ property rights in LIHTC
contracts

Having established that limited partners
have property interests in LIHTC contracts,
the next question is whether the proposed
legislation would unconstitutionally take that
property. Although there is no case of which
we are aware that is directly on point, prece-
dent and the underlying legal principles
strongly support the conclusion that the pro-
posed legislation would accomplish a taking.
By nullifying the ROFR protections of a willing
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seller and a bona fide offer, the proposed
legislation would nullify the limited partners’
ability to block the ROFR by withholding
consent to a sale.95 The effect of the legisla-
tion would thus be to allow the non-profit to
self-trigger the ROFR (as if it were an option)
and effectively take the limited partners’ right
to the appreciation of the property. By vitiating
the key benefits of the agreement to which the
limited partners are entitled, the proposed
legislation likely would unconstitutionally take
the limited partners’ rights.

There is some doctrinal uncertainty regard-
ing whether in addressing this issue a court
would apply a per se takings or regulatory tak-
ings framework to determine whether the
proposed legislation violates the Takings
Clause. As explained above, the per se doc-
trine is often applied to the physical taking of
interests in real property. By contrast, the
Supreme Court has developed a regulatory
takings doctrine, which recognizes that al-
though the use of “property may be regulated
to a certain extent, if a regulation goes too far
it will be recognized as a taking.”96 This analy-
sis is an ‘‘ ‘ad hoc’ factual inquiry” that focuses
on three factors set forth in Penn Central
Transportation Co. v. New York City:97 “[(i)] the
economic impact of the regulation, [(ii)] its
interference with reasonable investment-
backed expectations, and [(iii)] the character
of the government action.”98

Here, it is an open question whether the
proposed legislation’s vitiation of limited
partners’ contractual rights would be more like
a physical appropriation of property (subject to
per se analysis) or more like a use restriction
(subject to regulatory takings doctrine). Rea-
soning from first principles, there is a strong
argument that a per se analysis should apply.99

Although limited partners are not nominal fee
simple owners of LIHTC properties, their
interests are arguably sufficiently similar to
property owners’ interests to render per se
analysis appropriate: (i) limited partners own
more than a 99% interest in the partnership;
(ii) the partnership was designed and struc-
tured solely for the purpose of owning and
operating real property; (iii) limited partners
are entitled to a substantial portion of the
upside of property appreciation through the
contractual waterfall structure; (iv) limited
partners are owners of the property as a mat-
ter of tax law; (v) LIHTC property cannot be
sold below-market without limited partners
consent; and (vi) the proposed legislation
would impair, if not destroy, these rights by al-
lowing LIHTC properties to be sold below mar-
ket value without their consent. These circum-
stances bear little resemblance to the classic
application of the regulatory takings doctrine,
where the government is merely regulating the
use of property.100 Instead, with a core right
relative to property (the right to refuse to sell)
being taken away, these circumstances point
more to a per se takings analysis.

There is judicial support for the proposition
that certain appropriations of contractual rights
could be per se takings. In Brooks-Scanlon
Corp. v. United States, for example, the
Supreme Court held that there was an “expro-
priation” (and thus unlawful taking) of a party’s
contractual rights when the government “put
itself in the shoes of claimant and took from
claimant and appropriated to the use of the
United States all the rights and advantages
that an assignee of the contract would have
had.”101 This decision predated Penn Central
but came after (and did not cite) the Supreme
Court’s recognition of the regulatory takings
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doctrine. Based on Brooks-Scanlon, one com-
mentator has opined that “[v]iewed as an ap-
propriation rather than a regulatory interfer-
ence, this category of legislative impairment of
existing private contract rights [that is, a
government-mandated takeover of contractual
rights] would not be tested under” a regulatory
takings framework.102 Similarly, a scholar has
written that “when the government takes over
the contract rights of one of the contracting
[parties], or transfers the rights to a third party
. . . [t]his type of government action should
be viewed as a kind of appropriation of private
property warranting per se treatment.”103 If
evaluated under the per se framework, the
proposed legislation would retroactively modify
existing contracts, thereby unconstitutionally
taking without just compensation a limited
partner investor’s contractual rights to block
the non-profit from purchasing the entire proj-
ect at a below-market price (unless the non-
profit meets the established criteria for trigger-
ing a ROFR).

There is also considerable likelihood that
the proposed legislation is unconstitutional if
the Penn Central regulatory takings doctrine,
and its three-factor framework, is applied here:

1. Character of the government action. Not
all government action that frustrates, or inci-
dentally affects, contract rights constitutes a
taking.104 The character of the proposed
legislation’s appropriation of contractual prop-
erty interests here would not merely frustrate
limited partners’ contractual rights under
LIHTC agreements, however, nor would it
“merely affect[] property interests through
some public program adjusting the benefits
and burdens of economic life to promote the
common good.”105 Rather, the proposed legis-
lation (as explained above) would unconstitu-

tionally seize the property of the partnership
and transfer it to another party, directly at odds
with the limited partners’ contractual rights to
prevent such transfer.

Cienega Gardens v. United States provides
a good analogy. There, low-income housing
owners challenged a statute that eliminated
their contractual right to prepay their federally
insured mortgage and thereby avoid afford-
ability restrictions. The Federal Circuit held
that there was a taking, because this was not
“legislation targeted at some public benefit,
which incidentally affects contract rights.”106

Rather, it was “legislation aimed at the contract
rights themselves in order to nullify them.”107

Similarly here, insofar as the proposed legisla-
tion directly rewrites the terms of existing
LIHTC partnership agreements, it would di-
rectly nullify limited partners’ contractual rights
to prevent below-market sales.

In short, the proposed legislation’s invasion
of limited partners’ contractual rights re-
sembles in many ways a classic appropriation
of property by the government. This factor
would thus weigh heavily in favor of a taking
in the regulatory takings analysis.

2. Severity of the economic impact. The eco-
nomic impact of the proposed legislation on
limited partners would also support a conclu-
sion that it is a regulatory taking. Although
calculating the legislation’s aggregate eco-
nomic effect is a fact question beyond the
scope of this article, we understand that limited
partners would suffer significant economic
consequences if it were applied to permit non-
profit developers to exercise ROFRs as below-
market options.

The Federal Circuit has held that this factor
“is measured by the change, if any, in the fair
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market value caused by the regulatory
imposition.”108 It has further required a show-
ing of “serious financial loss,” while recogniz-
ing there is not “an automatic numerical bar-
rier preventing compensation, as a matter of
law.”109 Here, we understand that in many ap-
plications the statutory ROFR price in § 42(i)(7)
is substantially below fair market value and
below what the property would be worth if it
remained with the partnership and continued
to generate income. By stripping limited
partners of their right to receive cash flow from
the LIHTC properties and by appropriating the
value of the property and transferring it from
the limited partner investors to the non-profit
developer, the proposed legislation would in
many cases have a significant adverse eco-
nomic effect on limited partners. For those
reasons, this second Penn Central factor
should also be satisfied.

3. Interference with investment-backed
expectations. Finally, based on our under-
standing of the facts, the proposed legislation
would likely interfere with limited partners’
investment-backed expectations. This inquiry
has subjective and objective components.
Courts “require actual expectation of, or reli-
ance on the government not nullifying the
[plaintiff’s] contractual and regulatory rights as
a threshold matter. The [plaintiff’s] expectation
. . . would not really be ‘investment-backed’
unless they actually believed in a certain
outcome and entered the program in reliance
on it.”110 At the same time, the expectations
must be reasonable; “[a]ssessing the reason-
ableness of a plaintiff’s expectations is an
objective, but fact-specific inquiry into what,
under all the circumstances, the plaintiff should
have anticipated.”111

Both the subjective and objective prongs ap-

pear to be satisfied here. Because the subjec-
tive component relates to limited partners’
“actual” expectations, this analysis could in
theory vary among limited partners. The terms
of the LIHTC partnership agreements them-
selves, however, leave no reason to doubt that
limited partners investing in LIHTC properties
expected to participate in the upside of prop-
erty appreciation and not to have the property
sold below-market against their will. First,
LIHTC partnership agreements have waterfall
provisions ensuring that limited partners
receive a significant portion of any sale
proceeds. Second, as discussed, the LIHTC
partnership agreements provide broad rights
to the limited partners to consent to any capital
event. For those reasons, it would be reason-
able for these sophisticated investors, like all
real estate investors, to expect to reap any
financial gains from property appreciation.

Although some have opined that limited
partner investors may not have expected
LIHTC properties to appreciate in value, and
primarily invested to obtain tax credits,112 that
is far from dispositive of the analysis here,
even if true. The question is not whether inves-
tors thought it was likely that the property
would increase in value, but rather whether
they expected that, if the property appreciated,
they would benefit from that appreciation. As
the Federal Circuit has put it, the issue is
whether they relied on “the government not
nullifying [their] contractual and regulatory
rights.”113 Because continuing to have a stake
in the potential upside of the property was a
key consideration to ensure that limited part-
ners would be able to receive tax credits, and
because reaping the benefits of property ap-
preciation, if any, is a typical incident of prop-
erty ownership and reason to own property,
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there is every reason to believe that this would
have been part of the limited partners’ calculus
when deciding to invest in low-income housing.

This expectation was also objectively
reasonable. In assessing this question, the
court in Cienega Gardens “start[ed] from the
assumption that a contract term that was both
material, in that it gave the duration of a busi-
ness arrangement with limited profit, and ap-
parently justified, in that it was consistent with
(and identical to) the relevant regulation . . .
is one that gives rise to reasonable expecta-
tions of fulfillment of the contract term.”114 The
court then found no grounds “for changing this
supposition,” holding that “a Regulatory Agree-
ment referring to regulations that contain a
provision that they are amendable does not
mean that program participants are reason-
ably on notice for every possible change and
therefore could not have had a reasonable
investment-backed expectation of no change
to the prepayment right.”115

Similarly, the court rejected the argument
that investors should have anticipated that
Congress might change a program created by
statute that would impair their rights: “[O]ne
would not reasonably expect Congress to
make legislative changes that would actually
discourage parties from participating in the
programs in the future.”116 It is relevant that an
area may be “heavily-regulated,” but, the court
explained, “that does not mean that all regula-
tory changes are reasonably foreseeable or
that regulated businesses can have no rea-
sonable investment-backed expectations
whatsoever,” concluding “[w]e have no evi-
dence that the housing programs involved
here were part of such an extreme field.”117

The logic of Cienega Gardens applies here.

As explained above, typical LIHTC partnership
agreements give limited partners a right to
block sales of the property; provide that the
limited partner has a right to participate in the
upside of property appreciation through the
99% ownership and waterfall provisions; and
provide that the non-profit developer may have
an option, but one to purchase the property at
fair market value. These are plainly material
terms of the contract and, consistent with Cien-
ega Gardens, it appears reasonable to have
expected that these terms would be fulfilled,
especially against the backdrop of the eco-
nomic substance doctrine and other tax policy
requiring that LIHTC partnerships be struc-
tured in this manner. Also, as in Cienega Gar-
dens, there is no apparent basis “for changing
this supposition,”118 such as a history of
Congress previously nullifying or impairing
similar contractual rights. For example, this is
not a case like Appolo Fuels, Inc. v. United
States, where a mining corporation should
have been aware that its mining leases were
subject to an existing federal regulatory struc-
ture that could deem areas unsuitable for
mining.119 Cienega Gardens itself was about
another low-income housing program, and so
the court’s unwillingness to discredit the own-
ers’ reasonable expectations in that similar
context is important.

In short, there is a compelling argument that
the proposed legislation would take the con-
tractual property interest of limited partners in
existing LIHTC agreements by eliminating their
opportunity to participate in the financial
upside in appreciation of property value and
by allowing the property to be sold at below-
market value absent their consent and without
having to satisfy all of the ROFR requirements.
This government-mandated destruction of a
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contractual right—viewed through the per se
and regulatory takings doctrines—is unlikely to
survive a constitutional challenge under the
Takings Clause.120

Alternatively, By Indirectly Modifying
Existing Agreements Retroactively, The
Proposed Legislation Raises Likely
Fatal Constitutional Concerns

The preceding analysis explains why the
proposed legislation—insofar as it directly
transforms contractual ROFRs in existing
LIHTC agreements into the equivalent of
below-market options—is unconstitutional
under the Takings Clause. As discussed
above, however, even if the proposed legisla-
tion does not directly rewrite contractual
ROFRs in existing LIHTC agreements, there
is significant reason to believe that could be
its effect and that this effect is a primary, if not
the sole, purpose of the legislation. This ap-
parently novel attempt to diminish the property
rights of LIHTC partnerships and investors
through retroactive mischaracterization of the
law raises serious, and likely fatal, constitu-
tional concerns.

First, because there is significant reason to
conclude that the intended effect of the pro-
posed legislation is in fact to interfere with
existing property rights on a retroactive basis,
the proposed legislation likely runs afoul of the
Fifth Amendment’s Due Process Clause. That
provision bars the federal government from
“depriv[ing]” people “of life, liberty, or property,
without due process of law.”121 “The Due Pro-
cess Clause . . . protects the interests in fair
notice and repose that may be compromised
by retroactive legislation.”122 Retroactive
legislation presents due process problems, the
Supreme Court has explained, because Con-

gress’s “unmatched powers allow it to sweep
away settled expectations suddenly and with-
out individualized consideration,” and because
Congress’s “responsivity to political pressures
poses a risk that it may be tempted to use ret-
roactive legislation as a means of retribution
against unpopular groups or individuals.”123

Both concerns are present here.

“Retroactivity is generally disfavored in the
law, in accordance with ‘fundamental notions
of justice’ that have been recognized through-
out history.”124 As such, retroactive legislation
is constitutional only if “the retroactive applica-
tion of the legislation is itself justified by a
rational purpose.”125 The Supreme Court has
emphasized that “[i]t does not follow” that this
standard is met just because the prospective
applications of legislation pass constitutional
muster.126 Indeed, “the justifications for [pro-
spective application] may not suffice for [retro-
active application].”127 Although judicial defer-
ence in this area is quite high, and “judgments
about the wisdom of such legislation remain
within the exclusive province of the legislative
and executive branches,” that is only so
“[p]rovided that the retroactive application of a
statute is supported by a legitimate legislative
purpose furthered by rational means.”128

Because the intended effect of the proposed
legislation is to interfere with and reallocate
existing property rights, the constitutional
prerequisites Congress must meet before
deliberately affecting rights retroactively can-
not be present here. It bears emphasis that
the retroactivity of the legislation is significant
both in temporal terms (because it risks
interfering with the interpretation of agree-
ments entered into decades ago) and in ag-
gregate financial terms (because hundreds of
millions of dollar of property value may be at
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stake). As explained above, a direct congres-
sional abrogation of existing LIHTC agree-
ments by transforming contractual ROFRs into
below-market options would, absent just
compensation, constitute a taking in violation
of the Fifth Amendment. A more indirect—and
indeed, misleading—effort would not render
Congress’s purpose any more legitimate.
Congress may not, consistent with the Consti-
tution, directly rewrite LIHTC agreements to
take property rights without just compensation,
and thus Congress may not act with the
purpose of destroying or diminishing those
rights without just compensation through the
more indirect means of falsely claiming to
“clarify” the meaning of a statutory framework
that it knows or should know formed the basis
for thousands of contracts incorporating that
framework.

Interfering with property rights in this mis-
leading way, and on a retroactive basis, is not
a “legitimate legislative purpose.” Nor are the
means selected to do so “rational.” A legisla-
tive aim of defeating the expectations of par-
ties to existing contracts through the subter-
fuge of claiming to “clarify” while in fact
changing the law, seems neither legitimate nor
rational. Moreover, by attempting to redefine
the attributes of a § 42(i)(7) ROFR in an obvi-
ously counterfactual manner, the proposed
legislation will put at risk the property rights of
investors; increase the likelihood of costly liti-
gation that may result in erroneous judicial de-
cisions interpreting LIHTC agreements; and
result in a significant and unfair economic
transfer from investors to non-profit develop-
ers under existing agreements. In those ways,
the legislation would also create significant
disincentives for investors to participate in the
future in the LIHTC program by creating a jus-

tifiable fear Congress might again attempt a
retroactive reengineering of property rights.

Second, in addition to those serious due
process defects, the proposed legislation
might well be deemed to lead to judicial tak-
ings of existing property interests. The Su-
preme Court has not formally adopted the
judicial takings doctrine, but a plurality of four
Justices would have done so in Stop the
Beach Renourishment v. Florida Department
of Environmental Protection.129 The plurality
explained that “if a legislature or a court
declares that what was once an established
right of private property no longer exists, it has
taken that property, no less than if the State
had physically appropriated it or destroyed its
value by regulation.”130 As explained above,
the proposed legislation appears structured to
invite courts to “declare[]” that existing prop-
erty rights held by LIHTC partnerships or
investors “no longer exist” (or falsely claim
they never existed in the first place), decisions
that would create serious concerns under the
judicial takings doctrine.

CONCLUSION

For the reasons explained above, the Af-
fordable Housing Credit Improvement Act of
2019’s effort to rewrite or change the interpre-
tation of existing LIHTC agreements raises
serious, and likely fatal, constitutional
concerns. The text, structure, and context of
the proposed legislation make clear that its
intended effect is to interfere with existing
property interests by transforming existing
ROFRs into below-market options, transferring
by legislative fiat the right to control the deci-
sion to sell from the investor to the non-profit
developers. If enacted and implemented, the
proposed legislation would in all likelihood take
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from investors hundreds of millions of dollars
of appreciation in property to which their
investments entitle them under current law. As
explained above, such a transfer would likely
violate the Takings and/or Due Process
Clauses of the Fifth Amendment to the United
States Constitution.
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