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vi	 The Asia-Pacific Arbitration Review 2020

Welcome to The Asia-Pacific Arbitration Review 2020, a Global Arbitration Review special 
report. Global Arbitration Review is the online home for international arbitration specialists, 
telling them all they need to know about everything that matters.

Throughout the year, GAR delivers pitch-perfect daily news, surveys and features, organises 
the liveliest events (under our GAR Live banner) and provides our readers with innovative tools 
and know-how products.

In addition, assisted by external contributors, we curate a range of comprehensive regional 
reviews – online and in print – that go deeper into developments in each region than our 
journalistic output is able to. The Asia-Pacific Arbitration Review, which you are reading, is part 
of that series. It contains insight and thought-leadership inspired by recent events, written by 
pre-eminent practitioners from around Asia.

Across 16 chapters spanning 128 pages, this edition provides an invaluable retrospective, 
executed by 34 leading figures. All contributors are vetted for their standing and knowledge 
before being invited to take part.

Together, our contributors capture and interpret the most substantial recent international 
arbitration events of the year just gone, with footnotes and relevant statistics. Other articles 
provide valuable background so that you can get up to speed quickly on the essentials of a 
particular country as a seat.

This edition covers Australia, China, Hong Kong, India, Japan, Korea, Malaysia, the 
Philippines, Singapore and Vietnam, has overviews of developments in energy arbitration, 
investment treaty arbitration, and enforcement, and includes a discussion of the pros and cons 
of discounted cash-flow as a method of valuing a growth business.

Among the nuggets it contains:
•   �a description of how China has extended its reporting system – whereby lower courts must 

notify the Supreme People’s Court before taking decisions that may affect awards or 
arbitrations – to include domestic cases;

•   �statistics showing a boom in arbitration in Vietnam, plus a review of the most recent cases 
on annulment and enforcement;

•   �a full review of all the significant court decisions from Indian in the past year;
•   �how Malaysia has made it easier for foreign counsel to appear in international arbitrations 

there; and
•   �remarkable statistics from Korea showing the growth of international cases at the Korean 

Commercial Arbitration Board and the extent of the government’s development plans.

The review also looks to answer speculative questions facing arbitration in the Asia-Pacific. The 
retrospective on the Hong Kong International Arbitration Centre on the occasion of the HKIAC’s 
35th birthday answers ‘will Hong Kong will be seen as neutral territory vis-à-vis the mainland 
in the future?’, while ‘DCF – gold standard or fool’s gold?’ questions how arbitrators might 
attempt to value Spotify Technology were it expropriated by Sweden.

 If you have any suggestions for future editions, or want to take part in this annual 
project, my colleague  and  I  would love to hear from you.  Please write to 
insight@globalarbitrationreview.com.

David Samuels
Publisher
May 2019

Preface

© 2019 Law Business Research Ltd
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Oil and Gas Arbitration in the Asia-Pacific Region
Duncan Speller, Jonathan Lim and Justin Li
Wilmer Cutler Pickering Hale and Dorr LLP

Introduction 
The increased use of arbitration by parties in the Asia-Pacific 
region1 has been a consistent trend over the past decade and shows 
little sign of abating. The Singapore International Arbitration 
Centre (SIAC), for example, recently announced that it adminis-
tered 402 new cases in 2018, up 17 per cent from 343 new cases 
in 2016 and a 48 per cent increase from the 271 new cases filed in 
2015.2 The Chinese International Economic and Trade Arbitration 
Commission (CIETAC) administered its all-time high of 2,962 
new domestic and foreign-related cases in 2018, up from only 
2,298 cases in 2017.3 The Hong Kong International Arbitration 
Centre (HKIAC) had a total of 532 new cases filed in 2017,4 of 
these new cases, 297 were arbitrations, 15 were mediations and 220 
were domain name disputes.5

The importance of the oil and gas sector to the Asia-Pacific 
economies cannot be overstated.6 It is therefore unsurprising that 
oil and gas arbitrations in the region continue to increase in both 
prominence and frequency. 

Disputes arising out of the oil and gas sector often involve 
multiple parties and contracts, require highly technical areas of 
expertise and are particularly suitable for international arbitra-
tion. Indeed, in recent surveys conducted by the Queen Mary 
University of London, 56 per cent of energy industry respondents 
preferred arbitration as a choice of resolving cross-border disputes 
and 78 per cent of energy industry respondents strongly agreed 
or agreed that arbitration is well-suited to the energy industry.7 
Further, 85 per cent of respondents opine that it is likely that the 
use of international arbitration for resolving cross-border energy 
disputes will increase in the future.8

The Asia-Pacific region’s share of global energy consumption 
is expected to rise to 48 per cent – or almost half of global con-
sumption – by 2040.9 These dramatic increases in commercial and 
economic activity in the oil and gas sector portend an even greater 
role for international arbitration in the Asia-Pacific region. 

The types of interests that may give rise to arbitration in the 
oil and gas sector are diverse and vary within the region. Asia 
accounted for 72.9 per cent of global liquefied natural gas (LNG) 
imports in 2017, with a 72.9 per cent market share, and Japan, 
China and South Korea are the world’s largest LNG importing 
countries.10 The pattern of LNG importation within Asia has also 
shifted in recent years, with China, India and other developing 
countries overtaking the more established markets of Japan and 
South Korea.11Australia, Malaysia, India and Indonesia, along with 
China, are the largest oil and gas producers in the Asia-Pacific 
region.12 Jurisdictions such as Timor Leste, Vietnam and the 
Philippines have significant amounts of unexplored oil and gas 
resources that are more recently being commercialised.13 

Although it is difficult to generalise about the varied contracts, 
practices and legal frameworks pertaining to oil and gas across the 
Asia-Pacific region, a few emerging trends can be identified. This 

article examines these trends and considers possible future direc-
tions for oil and gas arbitrations in the region. 

Current trends 
Enhancing the appeal of international arbitration
Several jurisdictions in the Asia-Pacific region have taken steps 
to make themselves more attractive to arbitration generally and 
oil and gas arbitration in particular. These have taken the form of 
institutional developments and legislative changes.

Institutional developments
Australia has introduced innovations specific to the oil and gas 
sector. In November 2014, the Perth Centre for Energy and 
Resources Arbitration (PCERA) was launched. As a specialised 
energy and resources arbitral institution with a dedicated panel 
of expert arbitrators, PCERA is the first of its kind in the Asia-
Pacific region.14 In August 2017, PCERA published the PCERA 
Arbitration Rules 2017, which are based expressly on a modified 
version of the UNCITRAL Arbitration Rules. 

Many institutions in the region have made changes that are 
designed to improve arbitration generally, but which will also have 
a positive effect on oil and gas arbitrations. For example, the SIAC 
most recently revised its rules in 2016. Included in the revisions 
are a number of amendments that will enhance the utility and 
attractiveness of the SIAC Rules to the oil and gas sector, including:
•	 the early dismissal of claims and defences procedure;
•	 provisions regarding joinder of additional parties and consoli-

dation of multiple arbitrations; and
•	 further refinements to the existing emergency arbitrator and 

expedited arbitration procedures.15

Given that oil and gas disputes often involve multiple contracts 
and multiple parties, joining relevant parties or consolidating the 
dispute in a single arbitral forum will result in a more efficient 
resolution of the dispute, if it is fair and appropriate to do so. 
Disputing parties will also benefit from the enhancements made 
by the SIAC to its emergency arbitrator mechanism, which allows 
parties to obtain expedited interim relief before the constitution 
of the tribunal within 14 days,16 and to the expedited procedure, 
which allows parties to obtain an award within six months of the 
constitution of the tribunal.17 

The SIAC has also released its first set of investment arbi-
tration rules (the SIAC IA Rules), which came into effect on 
1 January 2017.18 The SIAC IA Rules were developed with a view 
towards issues ‘unique to international investment arbitration’.19 
Some of the key provisions under the SIAC IA Rules include: 
•	 a default list procedure for the appointment of the sole or 

presiding arbitrator;
•	 an opt-in mechanism for the appointment of an emer-

gency arbitrator;
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•	 a procedure for early dismissal of claims and defences;
•	 provisions for submissions by non-disputing parties; and
•	 provisions to enable the tribunal to order the disclosure of 

third party funding arrangements and to take such arrange-
ments into account when apportioning costs.20

In December 2017, the SIAC proposed an innovative cross-insti-
tution consolidation protocol,21 which is designed to facilitate the 
consolidation of international commercial disputes across multiple 
institutions. Such consolidation is currently not possible under 
the leading institutional arbitration rules. The SIAC has prepared 
a memorandum discussing the protocol for cross-institution con-
solidation22 and is in the process of engaging with other arbitral 
institutions and the arbitration community on the protocol.23 

There is a degree of convergence among the rules of the lead-
ing centres in the Asia-Pacific region. The HKIAC revised its rules 
in 2018, with the latest version of the rules also including com-
prehensive provisions dealing with multiple contracts, joinder and 
consolidation, emergency interim relief, early dismissal of claims 
and expedited procedures.24 CIETAC likewise revised its rules in 
2015 and the revised CIETAC Rules also have provisions on mul-
tiple contracts, joinder and consolidation, and emergency interim 
relief and expedited procedures.25 In addition, on 1 October 2017, 
CIETAC released the International Investment Arbitration Rules 
(CIETAC IA Rules), the first set of investment arbitration rules 
promulgated by a Chinese arbitration institution.26

In April 2016, India established the Mumbai Centre for 
International Arbitration (MCIA), its first home-grown inter-
national arbitration centre.27 The MCIA Rules, like the other 
leading rules in the region, have provisions dealing with mul-
tiple contracts, joinder and consolidation, emergency interim 
relief, and expedited procedures. More recently, in 2019, the 
Japan Commercial Arbitration Association (JCAA) amended its 
Administrative Rules and its Commercial Rules and issued a new 
set of  ‘Interactive Rules’.28 The changes to the Commercial Rules 
include duties for arbitrators to conduct a reasonable investiga-
tion into potential conflicts of interest, rules regarding tribunal 
secretaries and rules on disclosure of dissenting opinions.29 The 
new Interactive Rules take a more inquisitorial approach by, for 
example, requiring the tribunal to set out its preliminary view on 
key factual and legal issues as early as possible and before a decision 
on whether a hearing is necessary. 

Legislative changes
Singapore and Hong Kong have periodically made refinements to 
their legal frameworks for arbitration to ensure that they remain 
ahead of latest developments in the field. Most recently, in 2017, 
both Singapore and Hong Kong took legislative steps to per-
mit third party funding. Singapore introduced amendments to 
the Civil Law Act with effect from 1 March 2017 that abolished 
the common law torts of champerty and maintenance, and also 
provided that third-party funding is not contrary to public pol-
icy or illegal when it is provided by qualifying funders in pre-
scribed dispute resolution proceedings, details of which are set 
out in the Civil Law (Third Party Funding) Regulations 2017 
(Regulations).30

In June 2017, Hong Kong passed the Arbitration and Mediation 
Legislation (Third Party Funding) (Amendment) Ordinance 2017 
to permit third-party funding and this law came into force in 
February 2019.31 Unlike Singapore, Hong Kong does not man-
date third-party funders to adhere to particular regulations. Hong 
Kong also adopted a broader definition of  a third-party funder 

that is not limited to professional funders and includes any ‘person 
who is a party to a funding agreement . . . and who does not have 
an interest recognised by the law in the arbitration other than 
under the funding agreement’.32 This would include lawyers and 
law firms (save for lawyers and law firms acting for a party in the 
arbitral proceedings). 

These changes will provide additional options to arbitration 
users in the oil and gas sector in terms of funding their claims 
(although users should be aware that public policy issues may still 
arise if third-party funding is prohibited in a jurisdiction where 
enforcement may be sought).

Australia has made a number changes to its arbitration leg-
islation in recent years that will have positive consequences for 
energy arbitrations. In 2015, the International Arbitration Act was 
amended to expressly provide that arbitrations seated in Australia 
are presumptively confidential, subject to a number of limited 
exceptions, namely consent, third party rights, enforcement of 
awards, public interest and natural justice.33 Confidentiality can 
be very important for the oil and gas industry, especially as highly 
valuable and proprietary information may be at stake, particularly 
in upstream exploration and appraisal ventures. In 2018, further 
amendments were introduced to broaden the tribunal’s discretion 
in awarding costs and disapply the existing confidentiality provi-
sions to arbitral proceedings to which the UNCITRAL Rules on 
Transparency in Treaty-based Investor-State Arbitration apply.34

India has made significant strides to improve its reputation as a 
venue for arbitration, including revisions to its legal framework for 
arbitration through the 2015 Indian Arbitration and Conciliation 
(Amendment) Act, which came into force on 23 October 2015.35 
The key reforms made by the new act include:
•	 clarification that provisions on court-ordered interim relief 

and court assistance in the taking of evidence would, sub-
ject to contrary agreement, apply to arbitrations seated out-
side India;36

•	 strict time limits for an arbitral tribunal seated in India to 
render a final award;37 and

•	 limitations on the scope of ‘public policy’ as a ground for 
refusing enforcement of awards.38

The 2015 amendments are in line with modern arbitration prac-
tice (although some, such as the time limits, have been criticised) 
and, along with the introduction of the MCIA, will give India 
greater prominence as a potential seat for arbitration. China is 
also continually improving its arbitration legal framework. Under 
Chinese law, before a lower court refuses recognition or enforce-
ment of a foreign-related or foreign arbitration award, such deci-
sion has to be reported to the Supreme People’s Court (SPC).39 
In 2017, the SPC released two judicial interpretations on arbitra-
tion (the Interpretations).40 The Interpretations extend the SPC 
reporting system to domestic arbitral awards, permit parties to 
participate in the decision-making of the reviewing court and 
clarify the approach the SPC will take with respect to the law 
governing the arbitration agreement (which will not necessarily 
be the law governing the underlying contract).41

Arbitrations involving states or state-linked parties
Oil and gas resources often take on a strategic, security or geo-
political significance for a state. The state is the resource-owner 
under the law for most countries in the region.42 Producing states 
are thus key players in the oil and gas industry and may take on a 
commercial interest in a particular oil and gas venture or contract, 
or exercise certain regulatory and control functions that affect a 
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particular venture or contract. States can participate in a venture 
or contract in one or more of a variety of ways:
•	 they may participate through an oil and gas ministry or some 

type of government agency;
•	 they may participate through a national oil and gas com-

pany; or
•	 they may regulate through hydrocarbon laws, regulations or 

policies.43 

Oil and gas arbitrations therefore frequently involve states or state-
linked parties. These can include commercial arbitrations arising 
out of various contracts between private parties and states or state-
linked parties, and also arbitrations under investment treaties.

Commercial arbitrations
States or their national oil companies are typically parties to 
upstream agreements granting private oil and gas companies the 
rights to certain oil and gas interests. These may take the form of 
a concession agreement, a licence agreement, a production sharing 
agreement or a service agreement. They may also take the form of 
a hybrid agreement that combines elements of the different types 
of granting agreements. In general, since the 1970s, the oil and gas 
industry has shifted from concession agreements, under which the 
state granted title over the resource to private companies, to pro-
duction sharing agreements or service agreements, under which 
the state retains ownership over the resources but grants a private 
company the right to participate as an investor and a producer.44 

Under a production sharing agreement, which is the most 
commonly encountered type of granting agreement, the investor 
takes on exploration and other risks in the venture, but has an 
entitlement to recover costs and share in the production as profit, 
once operations become commercial. Indonesia, in fact, intro-
duced production sharing agreements in the 1960s.45 Production 
sharing agreements are now found across the Asia-Pacific region, 
including in Bangladesh, China, India, Malaysia, Myanmar, 
Philippines, Sri Lanka and Vietnam.46

Disputes that may arise under production sharing agreements 
include disputes regarding:
•	 the recovery of costs and accounting procedure under 

the agreement;
•	 the extent and nature of rights granted under the contract;
•	 non-payment of invoices or royalties;
•	 prices or price adjustments; and
•	 delays, disruptions or force majeure.

The nature and complexity of such disputes varies, and depend on 
factors such as the scale and complexity of the project, the parties 
involved and the political environment. 

A large proportion of oil and gas arbitrations in the region 
have arisen out of production sharing and other granting agree-
ments – India has reportedly been involved in arbitrations relating 
to 22 out of its 310 production sharing agreements in the past 15 
years.47 Some arbitrations are illustrative of the range of issues that 
might be encountered. In December 2010, Reliance Industries, 
together with BG Exploration, commenced arbitration against 
India regarding a dispute about two production sharing contracts 
that granted the claimants the exclusive right to exploit petro-
leum resources.48 The arbitration is still yet to conclude, although 
five awards have been issued and parts of the ‘Final Partial Award’ 
issued in October 2016 have been challenged before the English 
Commercial Court by the claimants.49 In November 2011, 
Reliance Industries filed another notice of arbitration against 

India, regarding a dispute arising out of the cost recovery pro-
visions its production sharing agreement over the KG-DG off-
shore gas block in the Bay of Bengal, which it operates in a joint 
venture with the Indian government, BP and Niko Resources, a 
Canadian company.50 The parties’ pleadings are before the arbi-
tral tribunal and the parties are in the process of completing the 
arbitration proceedings.51 Reliance Industries then filed another 
claim together with BP and Niko Resources in 2014 under the 
same agreement relating to the Indian government’s delay in 
implementing a price hike for natural gas.52 This claim was later 
withdrawn.53 In November 2016, Reliance Industries began yet 
another arbitration under the same agreement after India imposed 
a US$1.55 billion fine on Reliance Industries and its partners 
for extracting certain gas that had migrated to the KG-D6 block 
from adjacent blocks owned by the Oil and Natural Gas Company 
(ONGC).54 In 2018, the arbitral tribunal held for Reliance, find-
ing that the consortium was entitled to produce all gas from its 
contract area and India was ordered to pay US$8.3 million in 
costs.55 Most recently, in the last quarter of 2018, Niko Resources 
served a notice of arbitration on Reliance, after Reliance and 
BP issued notice to Niko Resources for withdrawal from the 
production sharing contract based on the latter’s alleged default 
on certain cash calls.56

Many oil and gas arbitrations in the region or involving parties 
from the region arise out of joint venture agreements as well. In 
June 2016, Sinopec, China’s state owned energy company, filed a 
US$5.5 billion claim against Repsol in Singapore over an invest-
ment in an ailing North Sea oil joint venture.57 A decision in this 
case is expected this year.58 In March 2017, PetroChina and five 
other Chinese state-owned oil companies submitted to arbitra-
tion under the American Arbitration Association Rules a dispute 
over oil and gas fields in Chad against Carlton, a Texas energy 
investments company.59 This reflects a marked shift away from the 
reluctance that Chinese state-owned companies have sometimes 
had in the past to invoke formal dispute resolution procedures. 
In May 2017, MedcoEnergi, an Indonesian oil company, won a 
US$24 million UNCITRAL award in a dispute with Singaporean 
and Australian partners arising out of a joint venture to oper-
ate the Jeruk oil field off the coast of East Java.60 MedcoEnergi 
received full payment in 2017.61

Investment treaty arbitrations
A significant number of oil and gas disputes in the Asia-Pacific 
region have also been submitted to arbitration under various 
investment treaties. Such treaties frequently provide for commit-
ments by host states to certain standards of conduct with respect 
to the treatment of foreign investments, and for the states’ consent 
that breaches of such standards may be submitted to arbitration. 
Countries in Asia are party to more than 1,200 bilateral invest-
ment treaties or investment agreements, many of which provide 
for the arbitration of investment disputes.62 

A number of multilateral treaties that cover the region, includ-
ing the 2009 ASEAN Comprehensive Investment Agreement 
(ACIA) and the Comprehensive and Progressive Agreement for 
Trans-Pacific Partnership (CPTPP) also provide for arbitration. 
The CPTPP is an agreement reached in January 2018 by the 
remaining 11 of the former 12 Trans-Pacific Partnership (TPP) 
countries after the withdrawal of the United States. The CPTPP 
came into force on 30 December 2018. The CPTPP incorporates 
the original TPP, with a number of changes effected to the origi-
nal text through the suspension of over 30 TPP provisions that 
are listed in an annex.63 It remains to be seen whether China, the 
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biggest economy in the region, will join the CPTPP,64 or whether 
it will focus on other multilateral treaties with other trade part-
ners in the Asia-Pacific, including the Regional Comprehensive 
Economic Partnership (RCEP) and the Free Trade Area of the 
Asia-Pacific (FTAAP).65

A substantial number of investment treaty arbitrations involv-
ing states in the Asia-Pacific region have related to oil and gas 
disputes. A large proportion of ICSID arbitrations involving parties 
from the region have been related to the oil and gas sector. As of 
October 2016, out of the 46 ICSID cases involving a state from 
South Asia, East Asia and the Pacific, 45 per cent concerned the 
oil, gas and mining sector.66 A significant number of non-ICSID 
investment treaty arbitrations also relate to the oil and gas sector.

Given the complexity and variety of the security and politi-
cal environments in which many oil and gas ventures operate, a 
wide range of different issues can give rise to investment treaty 
arbitration. For example, expropriation claims of various descrip-
tions whether framed as lawful or unlawful, direct or indirect are 
not uncommon in the oil and gas sector. In 2016, a UNCITRAL 
tribunal dismissed two treaty claims brought by Progas Holdings, a 
Mauritian entity, and its British-Iraqi shareholder against Pakistan 
for alleged expropriation of an LPG terminal in Port Qasim, 
Karachi.67 The awards are being challenged before the English 
court in an application to set aside filed by the investors.68

Retroactive taxation claims and other regulatory actions by 
governments also frequently give rise to investment treaty disputes. 
In March 2015, Cairn Energy, a Scottish oil company, initiated 
a UNCITRAL arbitration against India under the UK–India 
bilateral investment treaty (BIT), alleging that India’s demands for 
US$1.6 billion in retroactive taxes against its Indian subsidiary, as 
well as India’s restrictions preventing Cairn from selling its remain-
ing 10 per cent stake in its subsidiary, are in breach of the treaty.69 In 
2017, the tribunal declined Cairn’s request for interim measures to 
prevent India from enforcing against its assets and proceeding with 
the sale of Cairn’s minority stake in a former subsidiary.70 In May 
2015, Hanocal Holding and IPIC International, Dutch subsidiar-
ies of the International Petroleum Investment Company (IPIC), 
initiated an ICSID arbitration for retroactive tax levied on the 
sale of a controlling stake in Hyundai Oilbank, which is a Korean 
petroleum and refining company.71 The case was discontinued in 
October 2016.72 More recently, in July 2016, Royal Dutch Shell 
initiated ICSID arbitration against the Philippines for US$1.1 bil-
lion in retroactive tax bills levied by the Philippines auditing com-
mission on the gas produced from the Philippines’ first natural gas 
field in Malampaya.73 The case is still pending.74 Samsung filed an 
ICSID claim against Oman, under the Oman–Korean BIT, in rela-
tion to a bidding process held by the state to find a contractor to 
undertake improvements to the Sohar refinery in northern Oman 
in 2015. The case settled in 2018.75

Investment treaty arbitration has also been subject to criticism 
in recent years and the response of some states in the region has 
been to terminate or seek to renegotiate its BITs. As at March 
2017, India notified 58 countries, including 22 EU countries, of 
its intention to terminate its BITs.76 India has announced that it 
intends to replace those treaties by negotiating a new set of treaties 
based on the new Indian Model BIT, which it published in 2015.77 
It was reported last year that the new model treaty, in particular 
the arbitration clause requiring investors to resolve the dispute in 
Indian courts for at least five years before going for arbitration, has 
not been well-received.78

Indonesia also announced at the end of 2014 that it would 
formally phase out its 67 BITs and has proceeded to terminate a 

number of such treaties in accordance with that announcement.79 
There have been indications that Indonesia plans to negotiate new 
treaties on different terms, although reports are not conclusive. For 
treaties that have been terminated or are about to be terminated, 
investments made prior to the expiry of the treaties should con-
tinue to enjoy protection under survival or sunset clauses for up 
to 15 years.80 Indeed, in August 2016, Oleovest, a Singapore-based 
subsidiary of an Australian renewable energy company, initiated 
an ICSID arbitration against Indonesia under the Singapore–
Indonesia BIT with respect to a palm oil oleochemcial project 
in Sumatra. The treaty had lapsed in June 2016, but the relevant 
treaty contains a survival clause protecting existing investments for 
ten years after June 2016.81 The case was discontinued in 2018.82

Future directions 
Price movements and volatility
Price movements in oil and gas markets are a key driver of change 
in the industry. They are also a driver of disputes. Parties to energy 
related contracts that were formed and negotiated in a different 
price environment may find themselves or their counterparts tied 
to agreements that are no longer as profitable as had been antici-
pated. Further exploration, appraisal or development of existing 
oil and gas assets may proceed on a slower and more conservative 
timescale. Parties may seek to get out of, or revise, a bad bargain. 
All of this can give rise to disputes; indeed, the recent low price 
environment has reportedly given rise to a number of disputes 
arising out of unpaid invoices or cost overruns, or the suspen-
sion, renegotiation or cancellation of oil exploration and drilling 
obligations.83

Price movements will continue to be volatile and difficult 
to predict. Future upward movements in oil and gas prices or 
regional divergences in prices creating arbitrage opportunities, 
will very likely fuel an increase in disputes. Indeed, a study done 
by Chatham House shows a correlation between the oil and gas 
price level and the number of arbitrations in other words, the 
highest incidence of arbitrations took place during the oil and 
commodity price boom from 2002–2008.84

Because gas is often sold in large volumes under 20 to 35-year 
long-term gas supply and purchase agreements, price movements 
and volatility often lead to very large and complex gas pricing 
disputes. In particular, many such contracts include a price review 
or price adjustment clause, which permits parties to revise the 
price formulae under their contract if a certain set of contractually 
defined criteria are satisfied.85

In Europe, various factors and developments have contrib-
uted to a proliferation of gas price arbitrations in the past decade 
involving disputes over the applicability and mechanics of such 
price review clauses. Commentators attribute this increase to the 
development of competitive natural gas markets and liquid gas 
hubs in some parts of Europe, leading to a mismatch between 
spot prices for gas and the prices paid under long-term gas sup-
ply contracts that predate those developments, which tend to be 
linked to oil and alternative fuels.86 Another driver of the increase 
in such disputes has been the oversupply of natural gas due to 
the development of shale gas in the United States and China, and 
increased LNG imports from the Middle East and North Africa, 
which has led to a further divergence in the price-setting mecha-
nisms in the oil and gas markets.87

Perhaps surprisingly, such gas price arbitrations have not been 
as common in the Asia-Pacific region even though regional devel-
opments, including the dramatic spike in demand for LNG after 
the Fukushima nuclear power plant incident, have contributed to 
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the increase in gas pricing disputes in Europe.88 One commenta-
tor’s review of public LNG disputes found that, out of 72 LNG 
disputes observed globally between 2010 and 2016, there have 
been no reports of arbitrations brought by a Japanese, Chinese or 
Korean LNG buyer (even though Japan, China and South Korea 
together account for more than half of global LNG imports).89

In February 2018, Korea Gas Corporation, a South Korean 
state-owned entity, brought a gas price review arbitration against 
the Australia’s North West Shelf joint venture under supply con-
tract that ended in 2016.90 It remains to be seen whether this is 
an isolated example or the first of a series of gas price review 
claims akin to the spate of such claims that has recently been seen 
in Europe.

Not much information is publicly available on the price revi-
sion mechanisms in gas or LNG supply and purchase agreements. 
However, commentators point to anecdotal evidence that long-
term contracts in the Asia-Pacific region are traditionally set on 
the basis of Japan Customs-cleared Crude (JCC) prices and con-
tain vague price review clauses that do not always provide for 
price revision through arbitration.91 There are also suggestions that 
Asian market participants prefer to negotiate rather than arbitrate 
price adjustment issues.92

However, more recent reports suggest that regional partici-
pants are now more seriously considering drafting or relying on 
gas price review mechanisms in their long-term contracts, in 
part because of a growing divergence between sellers’ and buy-
ers’ positions. This will increasingly be the case as the JCC prices 
compete with the development of emerging gas trading markets 
in Singapore and Shanghai,93 which may develop in the future 
into gas hubs and a reference point for gas pricing. The European 
experience with liberalisation of gas markets and the emergence 
of gas hubs, and its impact on market behaviour and gas price 
reviews, suggests that gas price arbitrations will be a potential 
growth area for the future in the Asia-Pacific region.94

One important difference with Europe, however, is that the 
Asia-Pacific is not a single market and does not have a coordinat-
ing political, legal or regulatory mechanism like the European 
Commission that can establish standards across the board for 
third party access to infrastructure or to regulate anticompetitive 
contracting behaviour.95 This means that the development of a 
regional gas hub may take a longer time than it did in Europe.

Other LNG disputes
The Asia-Pacific region alone accounts for over two-thirds of the 
global LNG growth.96 In 2017, 50.3 per cent of the global sup-
ply of LNG went to the Asia-Pacific.97 Japan, China and South 
Korea remain the world’s top three LNG importers.98 Asia-Pacific 
buyers received an increased amount of LNG from sellers within 
the region, causing intra-regional trade to rise to 83.9 metric 
tonnes (MT) in 2017 from 76.5 MT in 2016.99 By 2017, Australia 
and Malaysia had become the second and third world’s leading 
exporters of LNG, only surpassed by Qatar.100 In November 2018, 
Australia overtook Qatar for the first time as the world’s largest 
exporter of LNG.101 In the future, some commentators have pre-
dicted that, as result of increasing demand from Australia, India, 
Indonesia and Malaysia, the demand for LNG in the region is 
expected to be double or more by 2030.102

Besides the gas price review issues referred to above, there are 
other issues specific to LNG ventures and contracts that can give 
rise to disputes. In particular, unlike pipeline gas, LNG can be 
transported and delivered to destinations other than those speci-
fied in the parties’ contract and can also be re-exported after it is 

delivered. This creates opportunities for market participants to cre-
ate additional value by sending LNG cargoes to a destination that 
has a higher price, which can give rise to disputes. For example, 
disputes have arisen out of destination restrictions or diversion 
provisions in LNG contracts, including whether a seller is enti-
tled to refuse a diversion proposal or whether and how profits on 
diverted cargoes are to be shared.103

There is very little public information on LNG-related arbi-
trations involving parties from the Asia-Pacific region as most 
LNG contracts are confidential and therefore publicly available 
details about disputes are limited.104 However, as LNG markets 
continue to mature in the Asia-Pacific and trading volumes con-
tinue to increase, it is likely that more of such disputes will arise 
in the future.

Another area to watch is LNG-related construction disputes. 
Australia has almost US$200 billion of LNG-related construc-
tion projects underway, as the recent build up of Australia’s LNG 
industry has also led to cost overruns of almost US$50 billion at 
multiple facilities operated by major oil and gas companies.105 

Along with other factors, this has predictably led to a number of 
LNG-related construction disputes being submitted to arbitra-
tion. For example, in 2015, Saipem, an Italian company, com-
menced arbitration against GLNG Operations, an Australia-based 
company, regarding a contract related to the Gladstone LNG 
project. GLNG’s counterclaim in this case amounts to approxi-
mately A$1.1 billion (in alleged pipeline replacement costs) and 
A$24 million (in alleged costs for the adoption of temporary 
adjustment measures).106 Proceedings are currently ongoing and 
an award is expected soon.107 In September 2016, Chevron initi-
ated UNCITRAL arbitration in Perth against CPB Contractors, 
an Australian construction company, and Saipem, regarding a dis-
puted request for US$1.5 billion in extra costs for constructing a 
jetty for the LNG project.108 This case is still pending.109 In August 
2017, CPB notified Saipem of yet another arbitration regarding 
the construction of the dock of the same LNG jetty project, in 
which CPB requested that Saipem be ordered to pay approxi-
mately A$1.39 billion.110

State-to-state arbitration disputes
As energy and resource security becomes an increasing concern 
for states in the Asia-Pacific region, which is likely given volatile 
energy prices and the reliance of China, Japan and South Korea 
on oil and gas imports,111 there may also be more state-to-state 
arbitrations that are related to the oil and gas sector. 

State-to-state disputes can arise out of oil and gas resources 
that straddle contested state boundaries. For example, in 2009 the 
Permanent Court of Arbitration (PCA) in The Hague admin-
istered a UNCITRAL arbitration between the Sudan People’s 
Liberation Movement and the government of Sudan regard-
ing the contested borders of the Abyei region, which is located 
within the Muglad Basin and contains a number of oil and gas 
subsurface resources.112 Similar disputes have arisen regarding 
land boundaries in the Asia-Pacific, most notably in the Kashmir 
region where Pakistan, India and China have all put forward com-
peting claims,113 although such claims have not been submitted 
to arbitration.

Similar disputes can also arise out of oil and gas resources that 
straddle maritime boundaries or exclusive economic zones. In July 
2016, a five-member PCA tribunal constituted under the 1982 
UN Convention on the Law of the Sea (UNCLOS) rejected ter-
ritorial claims by China in the South China Sea, with respect to 
the status of the Scarborough Shoal, Itu Aba and certain features 
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in the Spratly Islands.114 China has, however, consistently rejected 
the legitimacy of the PCA award, on the basis that territorial 
questions are not subject to the United Nations Convention for 
the Law of the Sea (UNCLOS),115 and rather than comply with 
the award, China has instead stepped up its construction activities 
and presence in the South China sea.116 This goes to show how 
delicate and politically sensitive these boundary issues can be and 
illustrates some of the limitations of the arbitration process in 
resolving such disputes. 

Disputes could also arise out of agreements to share revenue 
between states. One example is the dispute between Australia 
and Timor-Leste regarding the controversial Certain Maritime 
Arrangements in the Timor Sea (CMATS) treaty that sets out a 
method for dividing revenue from the very large and potentially 
lucrative Greater Sunrise oil and gas reserve.117 CMATS split rev-
enues on a 50–50 basis and imposed a 50-year moratorium on 
Timor-Leste pursuing maritime boundary negotiations or claims. 
Timor-Leste sought to terminate the CMATS.118

In September 2016, a five-member commission at the PCA 
found that it had jurisdiction to hear a compulsory concilia-
tion proceeding under UNCLOS annex V involving Australia 
and Timor-Leste, which would require Australia to negotiate 
with Timor-Leste regarding a permanent maritime boundary 
(Australia had expressly excluded disputes relating to sea bound-
ary delimitation from compulsory arbitration and judicial settle-
ment in 2002).119

After negotiations, Timor-Leste and Australia reached an 
agreement on 30 August 2017 in Copenhagen on the central 
elements of a permanent maritime boundary in the Timor Sea 
ending a maritime boundary dispute affecting the fate of an esti-
mated US$40 billion in oil and gas reserves. The agreement also 
addresses the legal status of the Greater Sunrise gas field located in 
the disputed waters and the establishment of a special regime for 
the development of the field and the sharing of revenues.120 The 
treaty was signed on 6 March 2018.121

The UNCLOS annex 5 conciliation proceedings were the 
first of their kind. It remains to be seen how such procedures will 
be employed in future state-to-state disputes.
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