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20

United Kingdom

Francis Greenway and Duncan Speller'

Frequency of M&A disputes

Global M&A trends are positive and deal volumes and sizes continue to increase. Reports
suggest that 2018 may be the most prolific year on record, defying political uncertainty:
global deal-making reached $2.5 trillion in the first six months of the year, breaking the
all-time high for the period.? 2018 has also seen its fair share of ‘megadeals’, including
Comcast’s agreement to acquire Sky for over £30 billion® and Takeda’s acquisition of Irish
pharmaceuticals giant Shire for £46 billion.* In terms of deal volume, 2017 was the fifth
most active year on record, with $3.7 trillion of business conducted,’ the third consecutive
year in which the volume of global M&A has exceeded $3 trillion.® Greater deal volumes
and sizes increase the likelihood of high-stakes disputes and highlight the importance of
selecting the right governing law and dispute resolution provisions.

The available data suggests that M&A disputes are becoming increasingly frequent.
AIG, one of the world’s biggest insurance providers, has this year published its third annual
study of claims made under policies for warranty and indemnity (W&I) insurance, covering
M&A deals with an aggregate value of over $700 billion.” The study concludes that claims
have become a ‘constant feature’ of M&A deals (almost one in five of AIGs W&I policies
received a claim notification) and claim frequency has increased year-on-year. The biggest

1 Francis Greenway is a senior associate and Duncan Speller is a partner at Wilmer Cutler Pickering Hale
and Dorr.

https://www.ft.com/content/fc30ca5e-7ald-11e8-8e67-1e1a0846c475.
https://www.ft.com/content/a02224a2-be96-11e8-8d55-54197280d3(7.
https://www.ft.com/content/60cadda2-4822-11e8-8ee8-cae73aab7ccb.
https://wwwjpmorgan.com/jpmpdf/1320744801603.pdf.

www.morganstanley.com/ideas/5-acquisition-trends-investors-should-watch-in-2018.

~N oy Ul RN

https://www.aig.com/content/dam/aig/america-canada/us/documents/insights/aig-manda-claims

intelligence-2018-w-and-i.pdf.
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deal sizes appear to have the highest average claim frequency (24 per cent) and the largest
average size of claim ($19 million), although AIG also found that the size of claims was
increasing for smaller deals too. AIG’ study suggests that a combination of factors has led
to this increase in claim frequency, including greater pressure on deal timetables and the
complexity of cross-border deals involving multiple jurisdictions.

AIG’s analysis is borne out by a steady stream of M&A-related cases governed by
English law over the past four or five years. There has been a succession of high-profile,
publicly reported M&A disputes in the English courts,® and there also appears to be a
growing tendency for M&A disputes to be resolved under English law in international
arbitration (particularly for cross-border deals).” With heightened deal activity in 2018, and
the large deal sizes we are seeing, there is every reason to believe that it will continue to be
a busy time for M&A disputes.

English law remains popular with parties involved in cross-border M&A transac-
tions, even where neither the parties nor the transaction has a connection to the United
Kingdom. English law continues to enjoy a strong reputation for (among other things):
being business-friendly; upholding party autonomy and freedom of contract; being sup-
ported by well-developed, efficient judicial and arbitral institutions; and being accessible to
parties from other common law jurisdictions. English law generally seeks to hold parties
to the agreed terms of their bargain, particularly where those parties are sophisticated and
have the benefit of professional advice. The specific terms of the contract agreed by the
parties are therefore of critical importance when seeking to determine the extent of any
rights and obligations that exist between them.What may seem like minor nuances in the
wording of the contract can have a significant effect in practice.

In contrast to some other jurisdictions, English law does not generally have an over-
arching duty of good faith in the negotiation or performance of a contract (although terms
can be implied into a contract in some circumstances). This makes it all the more important
that the contract of sale expressly and unambiguously sets out the intention of the par-
ties. What was said in the course of pre-contractual negotiations (including the subjective
understanding of the parties as to what was intended) is generally inadmissible as evidence
of how a contract should be interpreted under English law.'” Where pre-contractual state-

ments are false and have induced a party to enter into a contract, they may give rise to

8  See for example: Starbev GP Limited v. Interbrew Central European Holdings BV [2014] EWHC 1311 (Comm);
Shafi v. Rutherford [2014] EWCA Civ 1186; Heritage Oil and Gas Ltd & Anor v. Tillow Uganda Ltd [2014]
EWCA Civ 1048; Ageas (UK) Limited v. Kwik- Fit (GB) Limited & Anor [2014] EWHC 2178 (QB); Treatt Plc v.
Barratt & Others [2015] EWCA Civ 116; Ipsos SA v. Dentsu Aegis Network Ltd [2015] EWHC 1171 (Comm);
Cavendish Square Holding BV v . Talal El Makdessi [2015] UKSC 67; Hut Group Ltd v. Nobahar-Cookson [2016]
EWCA Civ 128; Zayo Group International Ltd v. Ainger [2017] EWHC 2542 (Comm); Team YER Holdings
Hong Kong Ltd v. Ghossoub [2017] EWHC 2401 (Comm); Wood v. Capita Insurance Services Ltd [2017] UKSC
24; Kitcatt v. MMS UK Holdings Ltd [2017] EWHC 675 (Comm); Teoco UK Ltd v. Aircom Jersey 4 Ltd [2018]
EWCA Civ 23.

9  For example, Tunde Ogunseitan, counsel at the ICC International Court of Arbitration has said that, ‘In
2015, [M&A] disputes accounted for 13.6 per cent of new cases and, in 2016, 17.7 per cent. See, https://
globalarbitrationreview.com/article/ 1142209/ the-sexy-world-of-m-a-arbitration.

10 Other than in limited circumstances, such as for claims for rectification of a contract or where a collateral

contract can be identified (although this possibility may be excluded by the terms of the primary contract).
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liability for non-contractual claims for misrepresentation; liability for such claims can, how-
ever, be limited or excluded by suitably drafted contractual provisions."

It is therefore essential that parties obtain proper advice on the governing law when
documenting their agreement and make sure that they have allocated risk as comprehen-
sively and effectively as possible.'?

Form of dispute resolution

Both litigation and arbitration are popular dispute resolution choices in English-law M&A
contracts and, in our experience, are frequently selected. Parties are, however, more likely
to select arbitration when there is a greater international aspect to the deal. Where neither
party has any connection to the United Kingdom, it is common to find dispute resolution
provisions selecting English law alongside an arbitral seat other than England in a neutral
jurisdiction (e.g., Hong Kong, Singapore or Switzerland). Practical advantages of interna-
tional arbitration include confidentiality and the relative ease of enforcing arbitral awards
across national borders under the New York Convention.

Expert determination is sometimes selected in English-law M&A contracts to resolve
disputes involving disagreements on focused, technical questions that require specific
expertise. Such disputes most often relate to accounting issues in post-completion price
adjustment mechanisms that determine how those mechanisms work in practice.

Tiered dispute resolution provisions that provide for structured negotiations between
the parties before arbitration can be commenced are also sometimes used. Other forms of
alternative dispute resolution, such as early neutral evaluation, are more rarely selected by
the parties in M&A contracts.

Grounds for M&A arbitrations

M&A arbitration encompasses deal structures of all shapes and sizes, traverses industry sec-
tors and has generated numerous high-value disputes of real factual and legal complexity.
The nature of the relief sought by claimants and the legal grounds for obtaining it will vary
from case to case and depend to a large extent on the terms, structure and commercial
background of the transaction in question.

In general, however, an M&A transaction has several distinct phases, each of which can
give rise to potential disputes.

The first is the contracting phase, in which the seller shares information about the
target business with the buyer, and the parties negotiate the economic and legal terms of
the transaction and allocate risk between themselves. Their agreement is documented in a
contract, usually carefully negotiated with the help of advisers."

The next phase comes between the signing of the contract and completion, in which

conditions precedent to completion must be satisfied.'* During this period, buyers typically

11 Apart from fraudulent misrepresentation, as discussed below.

12 Through warranties, other contractual protections or other means (such as W&I insurance).

13 To (among other things) agree that the business will be sold at completion, put in place warranty and
indemnity protection, limit the parties’ liability, agree conditions precedent to completion and formulate a
mechanic for the calculation and adjustment of the purchase price.

14 These vary from case to case, but generally include obtaining corporate and regulatory approvals.
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want to ensure that the business they agreed to buy does not lose value and continues to
be run properly.”” The contract therefore often contains express covenants as to how the
target business will be conducted between signing and completion. Such covenants typi-
cally include a requirement that the target’s business be conducted in the ordinary course,
and require the seller to obtain the buyer’s consent for certain corporate actions that might
lead to value leakage from the target or the assumption of excess risk.'¢

Finally, the buyer pays the seller an agreed sum (specified in the contract) at completion,
takes control of the business and implements any integration plans. The parties’ contract
will commonly provide for subsequent adjustments to be made to the sum paid at comple-
tion to reflect changes in value that have occurred since the economics of the deal were
defined at the time of contracting."”

Typically (though not invariably) disputes arise after completion, once the buyer has
taken control of the target and discovers issues impairing the target business for which the
seller should bear liability. The types of claims that are most commonly encountered, along
with their relative frequency are:

* Claims for breaches of contractual terms relating to representations, warranties and
indemnities. Such claims arise very frequently in English law arbitrations. They are
usually based on there being a fact, matter or circumstance, not disclosed to the buyer,
that affects the value of the acquired business.'® AIG’s study of claims under W&I insur-
ance policies for global M&A deals suggests that the largest categories of breach relate
to the accuracy of the target’s financial statements, tax liabilities, compliance with law
and material contracts.” Those findings are consistent with what we tend to see in
English-law arbitrations.

* Claims against the seller for misrepresentation.?” These claims are also very common in
English law arbitrations,although tend to be slightly less frequent than claims for breaches

15 This is achieved by negotiating appropriate protections in the parties’ contract, such as covenants from the
seller, material adverse change clauses and granting rights of access and information to the buyer so that it can
monitor the business during this period.

16 Such actions can be wide-ranging, but usually include the payment of dividends by the target to the seller,
asset sales above a certain threshold and the agreement, amendment or termination of material contracts by
the target.

17 Adjustments can be made by reference to financial metrics (which vary, but can include net assets, net debt
or working capital) in ‘completion accounts’ that reflect the updated financial position of the business at
completion, or by reference to an earn-out mechanism whereby additional amounts become payable if the
business outperforms certain thresholds or is sold on by the buyer for an amount above a defined threshold.
An alternative to these adjustment mechanics is the ‘locked box’ structure, which seeks to crystallise the price
and prevent purchase price adjustments by reference to financial data relied on at the time of contracting.

18 These can include inaccuracies in the financial data provided by the seller (upon which the buyer based its
calculation of the purchase price), the existence of litigation, the loss of material customers, compliance with
laws and numerous other specific issues affecting any aspect of the target’s operations for which warranty or
other contractual protections are negotiated.

19  https://www.aig.com/content/dam/aig/america-canada/us/documents/insights/aig-manda-claims
intelligence-2018-w-and-i.pdf.

20 Generally, such claims are for damages for negligent misrepresentation under Section 2(1) of the
Misrepresentation Act 1967 but can also be made at common law under the principle in Hedley Byrne & Co
Ltd v. Heller and Partners Ltd [1964] AC 465. Claims for fraudulent misrepresentation are also becoming more

common and are discussed further below.
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of contractual terms because parties sometimes exclude liability for non-fraudulent
misrepresentation in their contracts. When such claims are made, they are often brought
in parallel to claims for breaches of contract. A claim for misrepresentation is based on
false statements, usually made during pre-contractual negotiations, that induced the
buyer to purchase the target business.

¢ Claims for breaches by the seller of its contractual obligations to run the business
appropriately in the period between contracting and completion. These claims are also
relatively common in arbitration. Any failure to comply with those provisions can lead
to value erosion in the business for which a buyer can seek compensation.

» Disputes also frequently arise where parties take a different approach to applying price
adjustment mechanisms in the post-completion period. Although these can result in
arbitration, in our experience such disputes are most commonly referred to expert
determination and are therefore encountered less frequently than claims for breaches of
other contractual terms.*'

» Disputes arising out of a failure to complete. These are rarer in our experience,” and
subsequent arbitrations (and court proceedings) are less common under English law.

There are of course plenty of exceptions to these general categories. Disputes may arise in
relation to a variety of issues at any stage of the process, and the precise nature of the legal

grounds will come down to the specific terms and relevant commercial context.?

Fraud and failure to disclose

In our experience, it is becoming increasingly common to see claims for fraud in M&A dis-
putes. In many M&A contracts, the parties will have negotiated a cap on the parties’ liability
for breaches of representations and warranties. They may also have sought to exclude liabil-
ity for misrepresentation by using a suitably worded entire agreement clause. Under English
law, however, a party cannot exclude liability for fraud (as a matter of public policy**) and
it is common for contractual caps to expressly state that they do not apply where breaches
of warranty result from fraud. Where the facts and evidence support it, a fraud claim will
therefore provide a route to uncapped liability and increase the measure of damages avail-
able to the claimant.

Claims for fraud under English law are based on the tort of deceit. A party will incur
liability where it intentionally makes a misrepresentation to another person, which induces
that person to act in a way they would not otherwise have acted and they suffer loss as a
result. The representation must relate to a matter that would influence a reasonable person

21 However, a determination by the expert is not always the end of the matter. Although courts and tribunals
lack jurisdiction to overturn the expert’s determination on the substance, disappointed parties do occasionally
try to challenge the expert’s decision by commencing proceedings in the courts or under an arbitration
agreement on the grounds that the expert exceeded the scope of his or her instructions under the contract or
misdirected himself or herself as to the task to perform.

22 Which could arise, for example, from an alleged failure to satisfy conditions precedent or alleged repudiation
of the contract by one party, giving the other the right to walk away.

23 For example, disputes can arise where parties breach confidentiality or exclusivity agreements entered into as
part of the contracting phase.

24 HIH Casualty General Insurance v. Chase Manhattan [2003] UKHL 6 at [16], [76] [121]-[122].
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deciding whether, or on what terms, to enter into a contract or complete a transaction.?

To qualify as an actionable misrepresentation, a statement must be one of existing fact.

Difficulties can occur when this is not the case, for example:

+ Statements of opinion or belief: some kinds of sales talk are so vague as to have no legal
effect. A statement of opinion or belief can, however, give rise to liability if the seller
professes to have special knowledge or skill with regard to the matter stated,? or if the
statement by implication contained a representation that the person making it held the
belief stated.”” A person who makes a statement of expectation or belief about future
events may similarly by implication represent that he or she holds the belief on reason-
able grounds,? or at least honestly.”

* Statements that become false: a representation may be true at the time it is made, but
subsequently become false. If a person becomes aware of facts or circumstances that fal-
sify the representation before it has been relied on, they must correct the representation
or risk exposure to liability for misrepresentation.

*  Where there is a positive duty to disclose a material fact, an intentional or reckless fail-
ure to do so can also constitute fraud. The English Court of Appeal has held that, when
there is a positive duty to disclose,” non-disclosure is tantamount to an implied positive
representation that there is nothing relveant to disclose. That implied representation can
be used to found a claim for fraud.?!

The key ingredient that sets fraudulent misrepresentation apart from other types of misrep-
resentation is dishonesty. That will be made out if the claimant can show that the person
making the statement either knew that it was false or had no belief in its truth or made it
recklessly, not caring whether it was true or false.”? They need not establish an intention to
cause loss or other bad motive.* An ‘intention to deceive’ suffices even though there is no
‘intention to defraud’.*

In the M&A context, examples of matters heard before the English courts include fal-
sification of financial reporting® and the provision of sales forecasts to a buyer, which the

seller’s representatives learned could no longer be justified.*

25  McDowell v. Fraser (1779) 1 Dougl 260, 261; Tiaill v. Baring (1864) 4 DJ & S 318, 326.

26  Esso Petroleum Co Ltd v. Mardon [1976] QB 801.

27 Brown v. Raphael [1958] Ch 636, 641.

28  The Mihalis Angelos [1971] 1 QB 164, 194, 205.

29 Economides v. Commercial Union Assurance Co plc [1998] QB 587.

30 Which may, for example, arise contractually after the contract is signed, in the period between contracting
and completion.

31 Conlon v. Simms [2006] EWCA Civ 1749 at [130].

32 Derry v. Peck (1889) 14 App Cas 337.

33 Polhill v. Walter (1832) 3 B & Ad 114.

34 Standard Chartered Bank v. Pakistan National Shipping Corp [1995] 2 Lloyd’s Rep 365, 375; Standard Chartered
Bank v. Pakistan National Shipping Corp (No 2) [2000] 1 Lloyd’s Rep 218, 221, reversed on another ground
[2003] 1 AC 959.

35  Hut Group Ltd v. Nobahar-Cookson [2014] EWHC 3842 (QB).

36  Erlson Precision Holdings Ltd v. Hampson Industries Plc [2011] EWHC 1137 (Comm).
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The case of Erlson v. Hampson® is a good illustration of the principles set out above. In
that case, the buyer was provided with financial information showing historic and forecast
sales performance. Performance was broken down by each customer, such that it was clear
that a substantial proportion of anticipated future revenue was based on sales to a small
number of material customers. The chief executive of the seller (who was also a director of
the target) was told that a material customer intended to terminate its relationship with the
target, but did not inform the buyer. The share purchase agreement contained exclusions
of liability for negligent misrepresentation and the warranties were not engaged; however,
the case for fraud succeeded. The forecasts were statements of opinion (because they rep-
resented expectations about future performance, not present fact), but the court held that
they contained implied representations of fact that the seller had reasonable grounds for, or
knew of facts that justified, the forecasts. When the chief executive learned that the mate-
rial customer was terminating its relationship with the target, those implied representations
became false and should have been corrected. However, the chief executive stayed silent
and did not correct them.The court found he had been dishonest, the claimant succeeded,
and the contract of sale was rescinded.*®

Burden of proof

‘Generally . . . a plaintiff or applicant must establish the existence of all the preconditions
and other facts entitling him to the [judgment or| order he seeks.** And so the basic rule is
that the party who asserts a proposition bears the burden of proving that issue (this applies
to both court proceedings and arbitration).” The standard of proof required in this context
is proof on the balance of probabilities.

Knowledge sharing

The circumstances when the knowledge of the management of a target will be attributed
to the seller are complex, and it is difficult to provide guidance at anything other than a
high level of generality; whether knowledge can be attributed is very much fact-dependent.

In sophisticated contracts there are sometimes clauses that expressly deal with knowl-
edge sharing, attribution and disclosure. In such circumstances, this issue will be deter-
mined by the express terms of the contract. Otherwise, the inquiry is more subtle and
fact-sensitive.

In Meridian Global Funds Management Asia Ltd v. Securities Commission*' Lord Hoftmann
pointed out that the rules by which the acts and omissions of natural persons are attributed
to a company depend on the proper interpretation of the policy underlying the substantive
rules of law to which they relate. He said:

37 ibid.

38 As to rescission, see below.

39 Re H & R (Minors) (Sexual Abuse: Standard of Proof ) [1996] AC 563, 586, per Lord Nicholls.

40 N Blackaby and C Partasides (eds), Redfern and Hunter on International Arbitration (6th edn, 2015) at para. 6.84.
In other words, the burden will generally fall on the defendant to prove the elements of any defence relied on
to defeat a claim.

41 [1995] 2 AC 500.
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But there will be many cases in which . . . the court considers that the law was intended to
apply to companies and that, although it excludes ordinary vicarious liability, insistence on the
primary rules of attribution would in practice defeat that intention. In such a case, the court must
fashion a special rule of attribution for the particular substantive rule. This is always a matter of
interpretation: given that it was intended to apply to a company, how was it intended to apply?
Whose act (or knowledge, or state of mind) was for this purpose intended to count as the act, etc.
of the company? One finds the answer to this question by applying the usual canons of interpre-

tation, taking into account the language of the rule (if it is a statute) and its content and policy.*”

This discussion is framed in terms of the language of a rule, but a similar approach applies
where the question of attribution arises in the context of a contractual clause.” The
Court of Appeal considered the attribution question in jJafari-Fini v. Skillglass Ltd, in which
Moore-Bick LJ said:

In the context of an obligation which arises under a contract the task of identifying the natural
persons whose knowledge or state of mind is to be attributed to the company for the purpose
of that obligation can easily be identified as one of construing the contract. It is therefore neces-
sary to ask who among PAL’ directors, employees and agents did the parties intend should
be regarded as the company for the purposes of acquiring information that must be disclosed.**

That case concerned whether knowledge of a bribe paid by a third party, but known to one

of PAL’ directors, could be attributed to PAL for the purposes of a default clause under a

lending facility. The capacity in which the knowledge was acquired is an important factor.*

Several relevant principles can be gleaned:

* The role that the management (or employees of the target) take in the acquisition can
be a material consideration in whether knowledge is attributed to the sellers. If the
members of the management are active and involved, then attribution to the sellers will
be more likely.*

* Similarly, the role the individuals play within the management of the company can be
a material consideration. The more actively involved they are in the day-to-day man-
agement of a company (e.g., by nominating and receiving reports from people in key
management positions), the more likely they are to be attributed with knowledge of
the business.

Although the principles above are not derived from cases dealing directly with the attribu-
tion from target to seller, similar principles would apply when assessing whether such attri-
bution should occur. In practice (and in the absence of any contractual provisions dealing
expressly with knowledge attribution), the question will be determined by reference to the

42 At507D-E

43 Hut Group Ltd v. Nobahar-Cookson [2014] EWHC 3842 (QB) at [226].

44 [2007] EWCA Civ 261 at [97].

45 Jafari-Fini v. Skillglass Ltd [2007] EWCA Civ 261 at [92].

46 In the context of attributing knowledge of fraudulent activity by a director to the buyer based on this factor,
see, Hut Group Ltd v. Nobahar-Cookson [2014] EWHC 3842 (QB) at [282] (affirmed on other points [2016]
EWCA Civ 128).
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relevant contractual provision and the degree of the connection between the relevant target

employee and the transaction.

Remedies

In the majority of misrepresentation or breach-of-contract arbitrations, the claimant will

seek damages as the primary remedy.

Where a misrepresentation has induced a contract, the contract can be rescinded (or
unwound) at the election of the claimant. Rescission does not require an order from the
tribunal (although an order will usually be necessary to deal with the consequences of
rescission).”® It is effected by the claimant informing the counterparty that the contract
is rescinded” or, where that is impossible, by making clear through any other act that the
contract is rescinded.”

Rescission is barred where:

* The claimant has affirmed the contract by unequivocally manifesting an intention to
continue with it after knowledge of the misrepresentation. Affirmation may be express
or inferred from conduct.’!

e A third party is a bona fide purchaser for value of property transferred under the contract
without notice of the factor rendering the contract voidable.>

e Restitution by the claimant to the counterparty of benefits conferred on the claimant
by the counterparty is impossible.>

* The claimant has delayed too long in secking rescission. Where the representation is
fraudulent, lapse of time is not itself a bar to rescission.

Section 2(2) of the Misrepresentation Act 1967 gives the court or tribunal discretion to
award damages ‘in lieu of rescission’* where the misrepresentation is trivial, wholly inno-
cent or rescission would cause undue hardship.>

Specific performance is available, in theory, where damages would be inadequate to
compensate the claimant. Whether damages are inadequate is highly fact-sensitive. For
example, if the deal involves buying shares in a public company, then damages will gener-
ally be adequate as there is an available market. However, if the company is private, then the

47 Measure of damages is considered in the next Section.

48  Claims for rescission can be made alongside a separate claim for damages. Claiming both is not inconsistent
because, in contrast to damages for breach of contract (which would be inconsistent with rescinding the
contract), the basis for damages in tort or under s. 2(1) is not that there has been a valid contract that has
been broken.

49  Reese Silver Mining Co v. Smith (1869) LR 4 HL 64.

50 Car & Universal Finance Co Ltd v. Caldwell [1965] 1 QB 525.

51  Clough v. London and North Western Railway (1871) LR 7 Exch 26.

52 Cundy v. Linsay (1878) 3 App Cas 459.

53 Halpern v. Halpern [2007] EWCA Civ 291.

54 In other words, to order that damages should be awarded in circumstances where the representee would be
entitled to rescind a contract.

55 There are conflicting first instance authorities on the question of whether damages are still available even if
rescission is barred by one of the four bars set out above. In favour of the view that a rescission bar also bars a
$.2(2) claim, see, Government of Zanzibar v. British Aerospace [2000] 1 WLR 2333. In favour of the opposite view,
see, Thomas Witter Ltd v. TBP Industries [1996] 2 All ER 573.
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lack of a market may mean that damages are inadequate. The uniqueness and nature of the
target business will also play a factor. An important point to note is that if the contract still
has conditions precedent that need to be fulfilled (e.g., gaining regulatory approval), then
specific performance will not be available.>

Injunctive relief is also available and can be ordered by tribunals on an interim or final

basis, where appropriate.

Measure of damages

In the overwhelming majority of cases, damages awarded under English law are compensa-
tory rather than punitive.” The extent of loss is, in practice, typically the subject of detailed
expert evidence.

The measure of damages will differ depending on whether the buyer brings the claim
in contract or in tort.*® The basic principle for compensating losses caused by tort (which
applies in cases of fraudulent or negligent misrepresentation) is that tribunals will seek to
put claimants in the position they would have been in had the tort not occurred — for
example, the position a buyer would have been in had it not been induced to enter the
sale contract. Damages in that case would be assessed by calculating the difference between
the amount the buyer paid for the business and its actual value. Contractual damages, on
the other hand, are quantified by reference to the position the claimant would have been
in had the contract been performed correctly. Where the claimant had a contractual right
not to proceed with the transaction, this may involve an inquiry into what the claim-
ant would have done instead. Conversely, if the claimant would have proceeded with the
transaction, the inquiry will focus on the difference between the value the claimant would
have received if the contract had been correctly performed and the value the claimant
actually received.

Assessing the value of the target company is notoriously difficult and subjective, and
requires expert evidence to assist the tribunal. A typical mechanism for identifying the
value of a target company will be to look at the market price. In working out the actual
value a tribunal may take into account the way the claimant itself valued the company, as
that is evidence of how the market would value the property or business. English law does
not, however, require the tribunal to adopt the method of valuation that the claimant actu-
ally adopted.”® For example, where information that would have affected the value of the
property is unknown by the market, the market value of publicly traded shares may not be
a fair test of the true value because the market price only reflects the limited information

56 Chattey v. Farndale Holdings [1997] 1 EGLR 153.

57 Punitive damages can, in theory, be awarded under English law; but this only happens in very
exceptional circumstances.

58 As noted above, misrepresentation claims (whether under the Misrepresentation Act 1967, at common law or
for deceit) are tortious claims.

59  Senate Electrical Wholesalers Ltd v. Alcatel Submarine Networks Ltd [1999] 2 Lloyd’s Rep 423 at [34]. The price
the claimant itself would have paid if the proper accounts had been presented is good (but not conclusive)
evidence of what the market would have paid, and factors such as competition for the business and how
parties in fact pragmatically conduct bidding are to be taken into account. In this context, it will be relevant to
look at not only the figure a pricing model produces, but also the demand and competition that there was in

the market.
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available to the market.”” In such cases the market price after the information becomes
public may be better evidence of the real market value of the shares.®'

English law imposes restrictions on the recovery of damages by reference to the rules
of causation, mitigation and remoteness. In both contract and tort, the claimant must show
that the breach of contract, or the defendant’s wrongdoing, or both, were effective causes
of the loss (they need not be the sole cause®). Similarly, in contract and tort, claimants
cannot recover damage that they could have taken reasonable steps to avoid (or mitigate).
However, the remoteness rules in relation to claims made for negligent or fraudulent mis-
representation are more relaxed than those for contractual damages and admit a higher level
of recovery.”® For the former, all damage directly flowing from the inducement (including
consequential losses) is recoverable, regardless of whether the defendant would have fore-
seen it; contractual damages, on the other hand, are recoverable for categories of loss for
which the defendant assumed responsibility.**

Special procedural issues

As M&A transactions will often concern multiple parties and multiple contracts, one ques-
tion that often arises is how far third parties can be joined to an arbitration. Parties can
make express provision for joinder or consolidation in the agreement to arbitrate.

In the absence of express provision, English law is more conservative than some other
legal systems when it comes to engaging the liability of persons that are connected to the
entity that is itself party to the relevant M&A contract (such as, for example, a parent com-
pany that may have more assets to satisfy an award of damages). In particular, it is relatively
difficult to pierce the corporate veil under English law.® In some cases it may be possible to
establish an agency relationship between the entity that is party to the contract and another

person, but whether it is possible will depend on the facts of each particular case.

60 As explained in the deceit case of Derry v. Peek (1887) 37 Ch D 541.

61 A.Kramer, The Law of Contract Damages (2017, 2nd edn), at para. 9.19.

62 County Ltd v. Girozentrale Securities [1996] 3 All ER 834.

63 For fraud, see Doyle v. Olby [1969] 2 QB 158. For negligent misrepresentation, see s.2(1) Misrepresentation Act
1967 and Royscot Tiust v. Rogerson [1991] 2 QB 297 (by virtue of ‘the fiction of fraud’ wording in the statute).

64 Tiansfield Shipping Inc v. Mercator Shipping Inc (The Achilleas) [2008] UKHL 48.

65 V'IB Capital Plc v. Nutritek International Corp [2013] UKSC 5. English law is strict on these contractual
mechanisms, as can be seen in its rejection of a purported doctrine that companies can bind other companies
to arbitration if they form a ‘group’, see Peterson Farms Inc v. C & M Farming Ltd [2004] EWHC 121 (Comm).
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