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T  his article will appear in two parts. Part 1 is set 
forth below, and Part 2 will be published in the 
January 2019 issue.

On July 18, 2018, the Securities and Exchange 
Commission (SEC) voted unanimously to adopt 
significant amendments to Regulation ATS (Reg 
ATS).1 The amendments, which impose heightened 
public disclosure requirements on alternative trading 
systems (ATSs) that trade national market system 
stocks (NMS Stock ATSs), are designed to enhance 
operational transparency, expand the SEC’s over-
sight, and limit potential conflicts of interest relating 
to these trading venues.

Under the amended rules, NMS Stock ATSs 
must comply with the heightened disclosure require-
ments of new Form ATS-N starting January 7, 2019. 
All NMS Stock ATSs currently operating under a 
previously filed Form ATS must file a Form ATS-N 
by February 8, 2019, but no earlier than January 7, 
2019.

As a practical matter, the implementation of 
Form ATS-N will result in additional information 
about the operation of NMS Stock ATSs becoming 
available to the investing public. While many ATSs 
currently make their Forms ATS public, since this 
is not a requirement of the current regime, the type 
of available information varies. The implementation 

of Form ATS-N not only will require that the Form 
be made publicly available but also will require spe-
cific information to be made available including, for 
example, information about potential conflicts of 
information between an ATS operator and its affili-
ates and information about the types of subscribers in 
an NMS Stock ATS. The increased operational trans-
parency should assist asset managers, retail broker-
dealers, and others in making routing determinations.

Executive Summary
The recently adopted amendments to Reg 

ATS and newly adopted Form ATS-N will impose 
significantly greater regulatory obligations on 
NMS Stock ATSs. Key changes include the 
following:

■■ NMS Stock ATSs must file a Form ATS-N.
■■ Form ATS-N must be reviewed by the SEC and 

becomes effective either through the lapse of a set 
period of time without SEC action or through 
affirmative SEC publication of the Form ATS-
N, if earlier. This is a significant difference from 
the notice filing requirement for ATSs under the 
prior version of Reg ATS.

■■ In determining whether it is “necessary or appro-
priate in the public interest, and is consistent 
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with the protection of investors” to declare a 
Form ATS-N ineffective, the SEC’s review will 
focus on “the completeness and comprehensibil-
ity of the Form ATS-N disclosures and [will] not 
include a review of the merits of the disclosures 
or whether such trading functionalities meet 
industry norms.”

■■ The SEC will review a Form ATS-N amendment 
for ineffectiveness using the same standard used 
for its review of an initial Form ATS-N; it will 
not weigh the merits of a change but will instead 
focus on the completeness and comprehensibil-
ity of the disclosures themselves. Amendments 
become effective 30 days after filing unless 
declared ineffective by the SEC.

■■ Part II of Form ATS-N is designed to inform 
subscribers and market participants about pos-
sible conflicts of interest for the broker-dealer 
operator and its affiliates or the potential leak-
age of subscribers’ confidential trading informa-
tion. It requires detailed discussions about the 
interaction of orders with an NMS Stock ATS 
operator and its affiliates, arrangements between 
an NMS Stock ATS operator and unaffiliated 
trading centers to access an NMS Stock ATS or 
its services, products, and services offered to sub-
scribers, and the activities of NMS Stock ATS 
service providers.

■■ Part III of Form ATS-N substantially enhances 
disclosures required with respect to the manner 
of operation of an NMS Stock ATS. Such disclo-
sures include, for example, information related 
to the types of subscribers, eligibility for and 
exclusions from ATS services, means of order 
entry, connectivity and co-location, order types 
and sizes, conditional orders and indications of 
interest, liquidity providers, order segmentation, 
counterparty restrictions, fair access, and market 
data.

■■ Among other NMS Stock ATS filings, the SEC 
will make initial and amended Forms ATS-N 
public by posting them on its website (via 
EDGAR).

Each of these topics is discussed in more detail 
below.

Background
Originally adopted in 1998, Reg ATS established 

a new regulatory framework allowing then-fledg-
ling trading systems that met the definition of an 
“exchange” but did not regulate the activities of their 
users as a general matter to choose to be regulated as 
broker-dealers subject to the new regulatory scheme 
rather than as national securities exchanges.2 Over 
the past two decades, the equity markets and the 
significance of ATSs have evolved dramatically, and, 
driven by advances in technology, ATS operations 
have grown increasingly complex. Nevertheless, as 
the SEC noted when it proposed these amendments 
in 2015, the regulatory requirements applicable to 
ATSs generally have remained the same.3

The Proposing Release set forth an enhanced 
regulatory and oversight framework for these ven-
ues. Specifically, the SEC proposed to:

■■ adopt Form ATS-N, requiring detailed dis-
closures about the manner of operation of an 
NMS Stock ATS, the broker-dealer operator of 
the NMS Stock ATS, and the activities of such 
broker-dealer operator and its affiliates in con-
nection with the NMS Stock ATS;

■■ make Form ATS-N publicly available on the 
websites of the SEC and the NMS Stock ATS;

■■ establish a process for the SEC to review Form 
ATS-N filings and to declare such filings effec-
tive or ineffective; and

■■ require that all ATSs adopt and maintain written 
safeguards and procedures to protect subscribers’ 
confidential trading information.

The SEC received 32 comment letters on the 
Proposing Release from industry trade associations, 
ATSs, broker-dealers, exchanges, institutional inves-
tors, and other market participants on a broad range 
of topics. Some commenters expressed concerns 
regarding the scope of the required disclosures, 
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while others urged the SEC to adopt additional dis-
closure items. Several commenters urged the SEC 
to provide more clarity and guidance regarding how 
it would evaluate Form ATS-N filings and amend-
ments. Some commenters encouraged the SEC to 
extend proposed Rule 304, including Form ATS-N, 
to include fixed income ATSs.

Ultimately, the SEC adopted a rule very simi-
lar to the one described in the Proposing Release. In 
response to the submitted comments and concerns, 
the SEC:

■■ eliminated the requirement that it affirmatively 
declare Forms ATS-N to be effective;

■■ revised questions on Form ATS-N to add more 
“yes” or “no” prompts and more tailored, direct 
questions in an attempt to simplify the form and 
clarify expectations as to the types of expected 
answers;

■■ removed certain questions from Form ATS-N 
that would have required disclosure of commer-
cially sensitive information; and

■■ clarified the process for NMS Stock ATSs to 
amend Form ATS-N.

Set forth below is a detailed description of the 
amendments.

Amendments to Reg ATS and Rule 
3a1-1

The SEC amended or added the following rules 
to implement the Form ATS-N filing and review 
processes: (1) Rule 3a1-1(a), exempting entities, 
now including NMS Stock ATSs, that meet certain 
conditions from the definition of “exchange” under 
the Securities Exchange Act of 1934 (Exchange Act) 
and the corresponding registration requirements; (2) 
Rule 300(k) of Reg ATS, defining NMS Stock ATS; 
(3) Rule 301(a)(5), regarding exemptions from com-
pliance with Reg ATS; (4) Rule 301(b)(2), regarding 
the filing of Forms ATS; (5) Rule 301(b)(9), regard-
ing the filing of Forms ATS-R; (6) Rule 303, regard-
ing ATS recordkeeping requirements; and (7) Rule 

304, regarding the filing of, and effectiveness review 
for, Form ATS-N.4

Amended Exchange Act Rule 3a1-1(a)  
and Reg ATS, Rule 300—Definition of  
NMS Stock ATS, Exemption from Exchange 
Registration for NMS Stock ATSs

Rule 300(k) of Reg ATS was adopted to define 
an NMS Stock ATS as an ATS5 “that trades NMS 
stocks.”6 Under Section 5 of the Exchange Act, an 
entity that meets the definition of “exchange” under 
Section 3(a)(1) is generally required to register as 
an exchange. However, Rule 3a1-1(a) historically 
exempted from the definition of “exchange,” and 
therefore from the exchange registration require-
ments, any system that is (1) operated by a national 
securities association, (2) in compliance with Rules 
300 to 303 of Reg ATS, or (3) not required to com-
ply with Rules 300 to 303 of Reg ATS pursuant to 
Rule 301(a) of Reg ATS.7

The SEC amended Rule 3a1-1(a)(2)–(3) to refer 
to new Rule 304 of Reg ATS instead of Rule 303. 
Accordingly, for an ATS to be exempt from the defi-
nition of “exchange” and the corresponding registra-
tion requirements, it must comply with Rules 300 to 
304 of Reg ATS or not be required to comply with 
those rules pursuant to Rule 301(a).

Collectively, these Rules impose enhanced 
disclosure requirements for ATSs that trade NMS 
stocks,8 which the SEC believes will promote effi-
cient and effective markets.9 The enhanced disclo-
sures are designed to (1) help brokers satisfy best 
execution obligations to customers by providing 
more information with which to assess trading 
venues;10 (2) help all market participants make 
more informed decisions about how to achieve 
trading and investment objectives, enhance exe-
cution quality, and improve efficiency and capi-
tal allocation;11 and (3) equalize the availability 
of information about NMS Stock ATSs relative 
to national securities exchanges.12 In approv-
ing these amendments, the SEC noted that “[n]
early all commenters agree with our stated goal 
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of enhancing operational transparency for NMS 
Stock ATSs.”13

New Rule 304(a)(1) of Reg ATS—Filing  
and SEC Review of Initial Form ATS-N

New Rule 304(a)(1) sets forth the process by 
which Form ATS-N will be filed, reviewed by the 
SEC, and either become effective (such that the 
NMS Stock ATS may operate pursuant to the Rule 
3a1-1(a) exemption from exchange registration) or 
be declared ineffective (such that the NMS Stock 
ATS may not operate pursuant to the exemption 
and must refile a new Form ATS-N or register as a 
national securities exchange or seek another exemp-
tion to exchange registration).

Form ATS-N Filing Process and SEC Review 
Period for New NMS Stock ATSs

For NMS Stock ATSs that seek to begin operat-
ing after January 7, 2019 (new NMS Stock ATSs), 
Rule 304(a)(1)(i) requires filing with the SEC an 
initial Form ATS-N and for that Form ATS-N to 
become “effective.” Only after the Form ATS-N 
becomes effective may the new NMS Stock ATS 
begin operating.14

NMS Stock ATSs must file Form ATS-N—
including amendments to Form ATS-N as 
described below—via EDGAR.15 Once an NMS 
Stock ATS has filed its initial Form ATS-N, the 
SEC has 120 days from the date of filing to com-
plete its review.16 The SEC may extend the review 
period (1) by 90 days, upon written notice by the 
SEC to the NMS Stock ATS, in the case of a Form 
ATS-N that “is unusually lengthy or raises novel 
or complex issues that require additional time for 
review”17 or (2) for any period of time to which an 
authorized representative of the NMS Stock ATS 
agrees in writing.18

An initial Form ATS-N becomes effective upon 
the earlier of (1) the completion of the SEC’s review 
and publication of Form ATS-N19 or (2) the expira-
tion of the review period (including any extensions, 
if applicable).20 The Proposing Release contemplated 

the SEC’s being required to declare effective or inef-
fective an initial Form ATS-N after the applicable 
review period. As adopted, however, the SEC is not 
required to declare a Form ATS-N effective. As long 
as the Form ATS-N is not declared ineffective during 
the review period, the Form ATS-N automatically 
becomes effective at the expiration of the review 
period or the SEC can publish the Form ATS-N 
early if it completes its review before the expiration 
of the review period.21

The SEC, by order, will declare a Form ATS-N 
ineffective “if it finds, after notice and opportunity 
for hearing, that such action is necessary or appro-
priate in the public interest, and is consistent with 
the protection of investors.”22 The standard by which 
the SEC conducts its review for ineffectiveness is 
described infra.

Form ATS-N Filing Process and SEC Review 
Period for Legacy NMS Stock ATSs

Under Rule 301(b)(2)(viii), a Legacy NMS 
Stock ATS is an NMS Stock ATS “that is operat-
ing pursuant to an initial operation report on Form 
ATS on file with the SEC as of January 7, 2019.” 
Rule 304(a)(1)(iv)(A) requires Legacy NMS Stock 
ATSs to file an initial form ATS-N between January 
7, 2019, and February 8, 2019 (inclusive). Unlike 
a new NMS Stock ATS, a Legacy NMS Stock ATS 
will operate pursuant to the Rule 3a1-1(a) exemp-
tion on a provisional basis pursuant to its filed ini-
tial Form ATS-N, which supersedes and replaces the 
entity’s previously filed Form ATS.23

Once a Legacy NMS Stock ATS has filed its 
initial Form ATS-N, the SEC has 120 days from 
the date of filing to review it.24 As is the case for 
new NMS Stock ATSs, the SEC has the ability to 
extend the review period. The SEC may extend the 
review period (1) by 120 days (as compared with the 
90-day period for new NMS Stock ATSs) upon writ-
ten notice by the SEC to the NMS Stock ATS, in the 
case of a Form ATS-N that “is unusually lengthy or 
raises novel or complex issues that require additional 
time for review,”25 or (2) for any period of time to 
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which an authorized representative of the NMS 
Stock ATS agrees in writing.26

As is the case for new NMS Stock ATSs, an 
initial Form ATS-N filed by a Legacy NMS Stock 
ATS is effective as of the earlier of (1) the comple-
tion of review by the SEC and publication of Form 
ATS-N27 or (2) the expiration of the review period 
(including any extensions, if applicable).28

The same procedure (notice and opportunity for 
hearing) and standard (“necessary or appropriate in 
the public interest, and is consistent with the pro-
tection of investors”) as used to declare ineffective 
Forms ATS-N of new NMS Stock ATSs will apply 
to Forms ATS-N of Legacy NMS Stock ATSs.29 If 
the SEC declares the Form ATS-N ineffective, the 
Legacy NMS Stock ATS would be ineligible for the 
Rule 3a1-1(a) exemption and would be required to 
cease operations.30

Standard for SEC Review for Ineffectiveness 
of Form ATS-N

In determining whether it is “necessary or 
appropriate in the public interest, and is consistent 
with the protection of investors” to declare a Form 
ATS-N ineffective, the SEC’s review will focus on 
“the completeness and comprehensibility of the 
Form ATS-N disclosures and [will] not include a 
review of the merits of the disclosures or whether 
such trading functionalities meet industry norms.”31

The Adopting Release provides three examples 
that would result in the SEC’s declaring a Form 
ATS-N ineffective, after notice and opportunity for 
hearing:32

■■ The Form ATS-N was filed by an entity that does 
not meet the definition of an NMS Stock ATS. 
Because the classification of an entity signals to 
market participants the functions performed by 
that entity and the regulatory framework that 
governs it, SEC review to ensure that an entity 
is correctly classified as an NMS Stock ATS “will 
help mitigate concerns that market participants 
may be confused or misled about whether an 

entity in fact meets the definition of an NMS 
Stock ATS.”33

■■ One or more disclosures reveal noncompliance with 
federal securities laws, or the rules or regulations 
thereunder, including Reg ATS. The SEC will 
conduct a “red flag” review for instances of non-
compliance with federal securities laws that seem 
apparent from the disclosures on the Form ATS-
N. The SEC provided two examples of potential 
red flags in a Form ATS-N:34

1.	If an NMS Stock ATS filed a Form ATS-N 
before becoming registered as a broker-dealer 
and becoming a member of a self-regulatory 
organization (SRO), it would not be in com-
pliance with Section 15 of the Exchange Act or 
Rule 301(b)(1) of Reg ATS.

2.	If a Form ATS-N indicated that the NMS 
Stock ATS would accept orders or indica-
tions of interest in sub-penny increments, it 
would not be in compliance with Rule 612 of 
Regulation NMS.

■■ One or more disclosures on Form ATS-N are mate-
rially deficient with respect to their completeness 
or comprehensibility. This is a facts-and-circum-
stances review that “will focus on whether the 
lack of completeness or comprehensibility in a 
Form ATS-N disclosure would prevent market 
participants from understanding an ATS’s oper-
ations or the ATS-related activities of its broker-
dealer operator or its affiliates.”35 The Adopting 
Release contained several non-exhaustive exam-
ples of disclosures that would be considered 
materially deficient with respect to their com-
pleteness36 or comprehensibility.37

The SEC does not intend to engage in merit-
based reviews of Forms ATS-N.38 Examples of a mer-
its-based review include (1) evaluating the strengths 
and weaknesses of the NMS Stock ATS’s trading 
platform or protocols;39 (2) making findings regard-
ing whether the means by which orders will interact 
on the trading platform are consistent with securities 
laws;40 (3) comparing the NMS Stock ATS’s services 
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against industry norms;41 and (4) approving or dis-
approving operational aspects of an NMS Stock 
ATS, such as a new trading functionality, order type, 
or execution protocol.42

The SEC anticipates that, prior to declaring 
a Legacy NMS Stock ATS’s Form ATS-N ineffec-
tive (requiring the Legacy NMS Stock ATS to cease 
operating pursuant to the Rule 3a1-1(a) exemption), 
it will have a dialogue with the Legacy NMS Stock 
ATS that will allow the Legacy NMS Stock ATS to 
address perceived deficiencies via amendments dur-
ing the SEC review period and thereby avoid a dec-
laration of ineffectiveness.43 The Legacy NMS Stock 
ATS could also consent to an extended SEC review 
period in order to have more time to address defi-
ciencies in its Form ATS-N.44 If a Form ATS-N is 
declared ineffective, the Legacy NMS Stock ATS can 

file a new Form ATS-N, which the SEC will review 
without prejudice.45

New Rule 304(a)(2) of Reg ATS—
Amending Form ATS-N

NMS Stock ATSs must keep their filed Forms 
ATS-N up to date. This is, at a high level, accom-
plished by filing new forms that contain one of four 
types of amendments: (1) Material Amendments, 
(2) Updating Amendments, (3) Correcting 
Amendments, and (4) Order Display and Fair Access 
Amendments. The following sections describe in 
greater detail the processes for amending (1) an 
effective Form ATS-N, (2) an initial Form ATS-N 
that has been filed but is not yet effective, and (3) a 
Material Amendment that has been filed but that is 
not yet effective.46

Type of 
Amendment

Material Amendment Updating 
Amendment

Correcting 
Amendment

Order Display 
and Fair Access 

Amendment
Rule 304(a)(2)(i)(A) 304(a)(2)(i)(B) 304(a)(2)(i)(C) 304(a)(2)(i)(D)
Circumstances 
that Require 
Amendment

Material change to the 
operations of the NMS 
Stock ATS or to the 
activities of the broker-
dealer operator or its 
affiliates (except a material 
change covered by Order 
Display and Fair Access 
Amendment)

Information on 
Form ATS-N has 
become inaccurate 
or incomplete and 
was not required 
to be reported as 
one of the other 
three types of 
amendments48

Discovery that 
information 
previously 
filed on a 
Form ATS-N 
was materially 
inaccurate or 
incomplete when 
filed

Information 
required to be 
disclosed in 
Part III, Items 
24 and 25 of 
Form ATS-N has 
become inaccurate 
or incomplete49

When to File 
Amendment

At least 30 calendar 
days prior to the date of 
implementation of the 
material change50

No later than 30 
calendar days after 
the end of each 
calendar quarter

Promptly after 
discovery; 
“promptly” 
generally means 
five business days 
after discovery51

No later than 7 
calendar days after 
the information 
has become 
inaccurate or 
incomplete

Public 
Disclosure 
(Rule 304(b)(2)
(iii))

Cover page to be made 
public upon filing; entirety 
to be made public upon 
expiration of review period, 
unless declared ineffective52

Made public upon 
filing53

Made public 
upon filing

Made public upon 
filing
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Amendments to an Effective Form ATS-N
For each of the four categories of amendments, 

the following table summarizes (1) when the par-
ticular amendment is required, (2) when it must be 
filed, and (3) the timeline on which the amendment 
is made public. The categories are mutually exclu-
sive; when an NMS Stock ATS files an amendment, 
it must specify the single category under which the 
amendment falls.47

SEC Review. The SEC will review a Form 
ATS-N amendment for ineffectiveness using the 
same standard as for its review of an initial Form 
ATS-N; it will not weigh the merits of a change but 
will instead focus on the completeness and compre-
hensibility of the disclosures themselves.54 Pursuant 
to Rule 304(a)(2)(ii), a Form ATS-N amendment 
will be deemed effective no later than 30 days after 
filing unless the SEC declares the form ineffective. 
An NMS Stock ATS will not be allowed to continue 
to operate pursuant to an ineffective Form ATS-N 
amendment. Rather, it would operate pursuant to 
the Form ATS-N that was previously declared effec-
tive (without the changes that were the subject of 
the amendment). The NMS Stock ATS could then 
file a new Form ATS-N amendment in an attempt 
to resolve the deficiency that caused the first amend-
ment to be declared ineffective.

Definition of “Material.” As indicated in 
the Proposing Release, the SEC will consider 
a change to be “material” for the purposes of 
Material and Correcting Amendments “if there is 
a substantial likelihood that a reasonable market 
participant would consider the change important 
when evaluating the NMS Stock ATS as a poten-
tial trading venue.”55 The SEC received a number 
of comments seeking clarification on the types 
of changes that the SEC would consider “mate-
rial.”56 Commenters expressed concern that a 
materiality standard could be subjective and that 
good-faith decisions that a change is not material 
could be second-guessed or that the SEC could 
regard every change as material.57 Commenters 
also suggested that certain categories of changes, 

like non-subscriber-facing changes to software, 
hardware, or other trading infrastructure, could 
be considered not material.58 In the Adopting 
Release, the SEC adopted the same definition of 
materiality as in the Proposing Release and pro-
vided the same non-exhaustive list of examples of 
“scenarios that are particularly likely to implicate 
a material change”:59

■■ a broker-dealer operator or its affiliates begin-
ning to trade on the NMS Stock ATS;

■■ a change to the broker-dealer operator’s policies 
and procedures governing the written safeguards 
and written procedures to protect the confiden-
tial trading information of subscribers pursuant 
to Rule 301(b)(10)(i) of Reg ATS;

■■ a change to the types of participants on the 
NMS Stock ATS;

■■ a change to the available order types (for exam-
ple, the introduction or removal of an order 
type);

■■ a change to the order interaction and priority 
procedures;

■■ a change to the segmentation of orders and 
participants;

■■ a change to the manner in which the NMS Stock 
ATS displays orders or quotes;60 or

■■ a change of a service provider to the operations 
of the NMS Stock ATS that has access to sub-
scribers’ confidential trading information.

In general, in determining whether a change 
is material, NMS Stock ATSs should consider 
“whether such change would affect: (1) the com-
petitive dynamics among ATS subscribers; (2) the 
execution quality or performance of the orders of 
any subscriber or category of subscribers; (3) the fees 
that any subscriber or category of subscribers would 
pay to access and/or use the ATS; (4) the nature or 
composition of counter-parties with which any sub-
scriber or category of subscribers interact; and (5) the 
relative speed of access or execution of any subscriber 
or group of subscribers.”61 The SEC also encourages 
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NMS Stock ATSs to “generally consider whether the 
cumulative effect of a series of changes to the opera-
tions of the NMS Stock ATS or the activities of the 
broker-dealer operator or its affiliates with regard to 
the NMS Stock ATS is material.”62

Amendments to an Initial Form ATS-N  
That Is Not Yet Effective

Under Rule 304(a)(1)(ii), during the SEC 
review period for an initial Form ATS-N, a new 
NMS Stock ATS must file any necessary Updating 
Amendments and Correcting Amendments as 
described in the table above. Rather than being 
published upon filing, however, these amendments 
will be published with the effective Form ATS-N. 
During the review period for an initial Form ATS-
N, a new NMS Stock ATS will not file Material 
Amendments; instead, it will withdraw and refile its 
entire Form ATS-N.63

The process for filing an amendment to an ini-
tial Form ATS-N for a Legacy NMS Stock ATS dur-
ing the SEC review period is similar. A Legacy NMS 
Stock ATS must file any necessary amendments as 
described in the table above.64 Updating, Correcting, 
and Order Display and Fair Access Amendments 
will be published with the effective Form ATS-N, 
not upon filing. Material Amendments will be pub-
lished as of the later of publication of the effective 
Form ATS-N or the expiration of the SEC’s 30-day 
review period.65

Regardless of when amendments are published, 
the SEC has until 30 days after filing (which may 
extend past the end of the review period for an initial 
Form ATS-N66) to declare them ineffective.67

Amendments to a Material Amendment  
That Is Not Yet Effective

Under Rule 304(a)(2)(ii), during the SEC 
review period for a Material Amendment, an NMS 
Stock ATS must file Updating and Correcting 
Amendments as described in the above table, and 
such amendments will become public with the pub-
lication of the Material Amendment. If the NMS 

Stock ATS is required to file a subsequent Material 
Amendment, it must withdraw its first Material 
Amendment and file a new Form ATS-N containing 
the new Material Amendment.

New Rule 304(a)(3) of Reg ATS—Notice  
of Cessation of Operations

Under Rule 304(a)(3), an NMS Stock ATS shall 
provide notice that it will cease to operate as an NMS 
Stock ATS at least 10 business days prior to the date 
on which operations will cease. Form ATS-N will 
become ineffective on the date designated by the 
NMS Stock ATS in its notice.

New Rule 304(a)(4) of Reg ATS—
Suspension, Limitation and Revocation of 
the Exemption From the Definition  
of Exchange

Under Rule 304(a)(4), the SEC will, by order—
if it finds, after notice and opportunity for hearing, 
that such action is necessary or appropriate in the 
public interest and is consistent with the protection 
of investors—suspend for a period not exceeding  
12 months, limit or revoke the exemption for an 
NMS Stock ATS pursuant to Rule 3a1-1. The NMS 
Stock ATS will then be prohibited from operating 
pursuant to the exemption (in the case of a sus-
pension or revocation) or operating inconsistently 
with the SEC’s order (in the case of a limitation). 
Failing to abide by the terms of a revocation, sus-
pension or limitation risks the NMS Stock ATS’s 
operating as an unregistered national securities 
exchange.68

A determination whether to suspend, limit, or 
revoke an exemption will depend on the facts and 
circumstances.69 A revocation would be appropriate 
“upon the existence of a problem involving the ATS 
that significantly impacts the public interest and the 
protection of investors.”70 For example: an NMS 
Stock ATS no longer meets the definition of “NMS 
Stock ATS” or is no longer a registered broker-
dealer;71 or if the NMS Stock ATS appears to be vio-
lating, or to have violated, the antifraud provisions 
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of the federal securities laws.72 A limitation would be 
appropriate if there are specific disclosures or activi-
ties that are the cause of the noncompliance with 
Reg ATS or that violate federal securities laws and it 
would be more in line with the public interest and 
protection of investors to limit the scope of an NMS 
Stock ATS’s exemption.73 For example: if an NMS 
Stock ATS implements a material change to its oper-
ations but fails to disclose the material change, the 
SEC might permit the ATS to continue operating 
as disclosed on its Form ATS-N but limit it from 
engaging in the undisclosed activity until its Form 
ATS-N is properly amended.74

New Rule 304(b) and (c)—Public 
Disclosures

Under Rule 304(b)(1), each Form ATS-N con-
stitutes a “report” within the meaning of sections 
11A, 17(a), 18(a) and 32(a) of the Exchange Act. 
Accordingly, “it would be unlawful for any person 
to willfully or knowingly make, or cause to be made, 
a false or misleading statement with respect to any 
material fact in Form ATS-N.”75 The SEC believed 
defining Form ATS-N as a “report” is important 
because “market participants will rely on these dis-
closures when making routing decisions or assessing 
their brokers’ routing practices” and it “will incen-
tivize NMS Stock ATS operators to make truthful 
statements on Form ATS-N.”76

Under Rule 304(b)(2), the SEC will make the 
following documents public by posting on its web-
site (via EDGAR):77 (1) an effective initial Form 
ATS-N; (2) an order of ineffective initial Form ATS-
N; (3) an amendment to an effective Form ATS-N 
(see above table); (4) an order of ineffective Form 
ATS-N amendment; (5) a notice of cessation; and 
(6) an order suspending, limiting or revoking the 
exemption for an NMS Stock ATS from the defini-
tion of an “exchange” pursuant to Rule 3a1-1. The 
SEC stated that making these forms public is impor-
tant to provide market participants with access to 
information that allows them to compare and con-
trast market centers.78

Amended Rules 301 and 303 of Reg 
ATS—Exemption from Reg ATS; Filing 
Requirements; Recordkeeping

In addition to the primary amendments and 
new Rule 304 described above, the Adopting Release 
included amendments to existing Rules 301 and 303 
of Reg ATS to accommodate Form ATS-N.

Rule 301(a)—Exemption from Reg ATS or 
Particular Requirements of Reg ATS

Rule 301(a) requires an ATS to comply with the 
requirements in Rule 301(b) (for example, registra-
tion as a broker-dealer, filing the requisite forms, 
making and preserving records under Rules 302 and 
303) unless it is exempted from compliance under 
one of the enumerated exemptions. Rule 301(b) was 
amended (see infra) and Rule 304(a) was drafted such 
that Rule 301(a) exemptions would also exempt the 
ATS from compliance with Rule 304.

Rule 301(a)(5) permits the SEC, after appli-
cation by an ATS, to exempt an ATS from one 
or more of the requirements of Rule 301(b) if the 
exemption is “consistent with the public inter-
est, the protection of investors, and the removal of 
impediments to, and perfection of the mechanisms 
of, a national market system.” Rule 301(a)(5) was 
amended to permit the SEC to exempt an ATS from 
one or more of the requirements of Rule 301(b) or 
Rule 304.

Rule 301(b)(2) and 301(b)(9)—Filing 
Requirements

Rule 301(b)(2) sets forth requirements for fil-
ing Forms ATS, amendments and notices of cessa-
tion for ATSs. Under Rule 304(a), NMS Stock ATSs 
are exempted from the requirement to file a Form 
ATS under Rule 301(b)(2)(i)–(vii) (because such 
NMS Stock ATSs will be required to file a Form 
ATS-N).79 A new subsection, Rule 301(b)(2)(viii),  
has been added and clarifies that an ATS that 
trades NMS stocks as well as securities other than 
NMS stocks is subject to Rule 304 with respect to 
NMS stocks and all of Rule 301(b) with respect to 
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non-NMS stocks.80 In response to comments that 
maintaining both a Form ATS-N with respect to 
NMS stocks and a Form ATS with respect to non-
NMS-stock securities would be burdensome, the 
SEC noted that (1) the Form ATS would be easier to 
maintain because it would no longer include infor-
mation regarding NMS stocks; and (2) the Form 
ATS-N is tailored to NMS stocks, and allowing an 
ATS to include information regarding securities that 
are not NMS stocks on Form ATS-N likely would 
result in incomplete disclosures regarding those 
securities that are not NMS stocks.81

Rule 303—Recordkeeping
Rule 301(b)(8) requires ATSs to make and keep 

current the records specified in Rule 302 and to preserve 
the records specified in Rule 303. Rule 303(a)(2)(ii)  
was amended to require that an NMS Stock ATS 
preserve copies of any initial Form ATS-N, Form 
ATS-N amendment, and notice of cessation for the 
life of the enterprise and of any successor enterprise. 
Currently, ATSs are subject to the same record pres-
ervation requirements with respect to Form ATS 
reports.82

Andre E. Owens is a partner, Jeremy 
Moorehouse is Of Counsel, and Mahlet 
Ayalew and Jessica Notebaert are senior 
associates, in the Washington, DC, office of 
WilmerHale. Bruce H. Newman and Tiffany 
J. Smith are partners, and Cherie Weldon is 
Special Counsel, in the New York, NY, office of 
WilmerHale.

NOTES
1	 Regulation of NMS Stock Alternative Trading 
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gov/fdsys/pkg/FR-2018-08-07/pdf/2018-15896.pdf.
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18, 2015), 80 Fed. Reg. 80,998 (Dec. 28, 2015) 
(Proposing Release), available at https://www.gpo.gov/
fdsys/pkg/FR-2015-12-28/pdf/2015-29890.pdf.

4	 The SEC also made unrelated changes to Rule 301(b)(10) 
that require an ATS’s procedures and safeguards to 
protect subscribers’ confidential trading information 
and its related oversight procedures—which were 
already required under existing Reg ATS—to be 
reduced to writing. Adopting Release, supra n. 1, at 
38,863–64. The new or modified Rules 300 to 304 
will be codified with the existing provisions of Reg 
ATS at Title 17, Sections 242.300-304 of the Code 
of Federal Regulations.

5	 Rule 300(a) of Reg ATS defines an “alternative trad-
ing system” generally as a system that brings together 
purchasers and sellers of securities (or otherwise per-
forms the functions of a stock exchange) that does 
not also act as a self-regulatory organization.

6	 For purposes of Reg ATS, “NMS stocks” generally 
include all exchange traded securities other than debt 
and convertible debt securities. See Reg ATS Rule 
300(g).

7	 Generally, Rule 301(a) provides that certain ATSs 
that are subject to other appropriate regulations 
are not required to comply with Regulation ATS. 
Specifically, an ATS is exempt if it is registered as a 
national securities exchange; is exempt from national 
securities exchange registration based on the lim-
ited volume of transactions effected; is operated by 
a national securities association; is registered as a 
broker-dealer under Sections 15(b) or 15C of the 
Exchange Act or is a bank, and limits its activities 
to certain instruments; or is exempted by SEC order 
after application by such ATS.

8	 The SEC acknowledged receipt of comments sup-
porting extending the new requirements to all ATSs; 
to ATSs that trade fixed income securities, including 
government securities; and/or to broker-dealers that 
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internalize order flow. Ultimately, the SEC deter-
mined to apply the new rules only to NMS Stock 
ATSs and to monitor the implementation of the rules 
and pursue expansion to other types of ATSs through 
a separate rulemaking process, if at all. See Adopting 
Release, supra n.1, at 38,783.

9	 See id. at 38,780.
10	 See id. at 38,778.
11	 See id.
12	 See id. at 38,781.
13	 Id. at 38,777 n.108 and accompanying text.
14	 See id. at 38,786.
15	 See id. at 38,786 n.249.
16	 See id. at 38,911 (to be codified at 17 CFR § 

242.304(a)(1)(ii)). References to the adopted rules 
hereinafter will be referred to by the rule numbers 
they will have once codified, e.g., Rule 304(a)(1)(ii).

17	 See Rule 304(a)(1)(ii)(A)(1).
18	 See Rule 304(a)(1)(ii)(A)(2).
19	 See Rule 304(a)(1)(iii)(A)(1).
20	 See Rule 304(a)(1)(iii)(A)(2).
21	 See Adopting Release, supra n.1, at 38,790.
22	 Rule 304(a)(1)(iii)(B).
23	 This process was modified from the proposed rule, 

under which the NMS Stock ATS would have oper-
ated pursuant to its previously filed Form ATS until 
the SEC completed its review of the entity’s initial 
Form ATS-N. This proposal would have required a 
firm to keep up to date both its Form ATS and its 
Form ATS-N during the SEC’s review period, which 
would have been burdensome. See Adopting Release, 
supra n.1, at 38,798–99. The adopted Rule “is 
designed to facilitate an orderly transition for Legacy 
NMS Stock ATSs from the Form ATS regime to the 
Form ATS-N regime while at the same time requir-
ing an appropriate level of disclosure by NMS Stock 
ATSs.” See id. at 38,799.

24	 See Rule 304(a)(1)(iv)(B).
25	 See Rule 304(a)(1)(iv)(B)(1).
26	 See Rule 304(a)(1)(iv)(B)(2).
27	 See Rule 304(a)(1)(iv)(A)(1).
28	 See Rule 304(a)(1)(iv)(A)(2).
29	 See Rule 304(a)(1)(iv)(B) and Rule 304(a)(1)(iii).

30	 See Adopting Release, supra n.1, at 38,795.
31	 Id. at 38,782.
32	 See id. at 38,795.
33	 Id.
34	 Id.
35	 Id. at 38,796.
36	 Id. at 38,795–96.
37	 Id. at 38,796.
38	 The SEC considered whether requiring SEC review 

of a Form ATS-N would mislead market participants 
as to whether the SEC has approved the merits of 
a Form ATS-N or an NMS Stock ATS’s operations. 
The SEC stated that it believed the scope of its review 
was clear and that the change from the Proposing 
Release to eliminate the need for affirmative SEC 
determination that the Form ATS-N is effective “will 
help signal to market participants that the SEC is not 
passing on the merits of the NMS Stock ATSs’ dis-
closures regarding their operations.” Id. at 38,793.

39	 Id.
40	 Id.
41	 Id. at 38,797.
42	 Id.
43	 Id.
44	 Id. at 38,800.
45	 Id.
46	 See Rule 304(a)(2).
47	 Adopting Release, supra n.1, at 38,802 n.445 and 

accompanying text.
48	 As proposed, Updating Amendments would have 

covered only information that became “inaccurate.” 
In adopting the rule, the SEC added “incomplete” 
to ensure that “market participants have access to 
accurate, current, and complete disclosures on Form 
ATS-N.” Adopting Release, supra n.1, at 38,805. The 
Adopting Release provided one example of content 
appropriate for an Updating Amendment: “[I]f an 
NMS Stock ATS that publishes or otherwise pro-
vides to one or more subscribers or persons aggregate 
platform-wide order flow and execution statistics of 
the NMS Stock ATS that are not otherwise required 
disclosures under Rule 605 of Regulation NMS, the 
NMS Stock ATS could, depending on the facts and 
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circumstances, disclose changes to such statistics in 
a[n] [U]pdating [A]mendment. . . .” Id. at 38,805 
n.494 and accompanying text.

49	 As proposed, amendments to these sections of 
Form ATS-N would have been considered Material 
Amendments. However, because an NMS Stock ATS 
would not necessarily be able to foresee when it would 
become subject to or exceed order display and execu-
tion or fair access thresholds, the 30-days-prior-to-
implementation standard for Material Amendments 
would be impossible to adhere to. Accordingly, the 
SEC created a new category for Order Display and 
Fair Access Amendments and provided a different 
filing timeline in order to balance compliance with 
Rule 304 and providing market participants with 
timely notice of material changes. Id. at 38,804–05.

50	 Commenters suggested a carve-out, or exception, from 
the 30-day advance notice requirement in the case 
of exigent circumstances that would require an ATS 
operator to take “decisive action.” Id. at 38,785. The 
SEC noted that such situations could be addressed by 
Rule 301(a)(5) exemptions. The SEC also noted that 
an NMS Stock ATS might be able to avoid the need 
to apply for an exemption by including in its Form 
ATS-N backup plans for issues that it anticipates may 
arise. Adopting Release, supra n.1, at 38,785.

51	 Adopting Release, supra n.1, at 38,806 n.498.
52	 As proposed, Material Amendments would have been 

made public upon filing. In response to comments, 
the SEC determined to make only the cover page 
public to avoid being “confusing or misleading to the 
public, particularly in the event the material amend-
ment is declared ineffective and the related change 
is never implemented.” Adopting Release, supra n.1, 
at 38,814. A cover page for a Material Amendment 
will (1) indicate that the NMS Stock ATS has filed 
a Material Amendment, (2) provide a brief narrative 
about the content of the amendment, (3) indicate the 
Part and Item number of Form ATS-N that is sub-
ject to change, and (4) state whether such change will 
apply to all subscribers and the broker-dealer operator.

53	 The SEC is making the remaining categories 
of amendments public upon filing because the 

amendments reflect the current (not prospective, as 
in the case of a Material Amendment) operation of 
the NMS Stock ATS, so any risk of confusion of pub-
lishing an amendment that might later be declared 
ineffective is outweighed by market participants’ 
need for the updated information. Id. at 38,815.

54	 Id. at 38,806–07.
55	 Id. at 38,803, 38,806.
56	 Id. at 38,803–04.
57	 See id. at 38,803 nn.471–76.
58	 See id. at 38,803 n.470.
59	 Id. at 38,803.
60	 In response to a commenter, the SEC noted that “a 

change to the manner in which the NMS Stock ATS 
displays orders or trading interest, such as the font 
size in which orders are displayed, would not be a 
material change if there would not be a substantial 
likelihood that a reasonable market participant would 
consider the change important when evaluating the 
NMS Stock ATS as a potential trading venue.” Id.

61	 Id.
62	 Id.
63	 Rule 304(a)(1)(ii). Withdrawing and refiling Form 

ATS-N restarts the 120-day SEC review period.
64	 Rule 304(a)(1)(iv)(C).
65	 Adopting Release, supra n.1, at 38,812 n.564.
66	 Id. at 38,794 n.366, 38,801.
67	 Rule 304(a)(2)(ii).
68	 Adopting Release, supra n.1, at 38,809.
69	 Id.
70	 Id.
71	 Id.
72	 Id.
73	 Id.
74	 Id. at 38,809 n.534.
75	 Id. at 38,810 & n.545.
76	 Id. at 38,810–11.
77	 Each NMS Stock ATS must also post, on its website, 

a link to these documents on the SEC website. Rule 
304(b)(3).

78	 Adopting Release, supra n.1, at 38,811.
79	 A Legacy NMS Stock ATS must comply with Rule 

301(b)(2)(i)–(vii) until it files an initial Form ATS-N 
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with the SEC, after which it is subject to the filing 
and reporting requirements of Rule 304.

80	 Conforming amendments were made to Rule 301(b)(9)  
—ATSs must report transaction volume on Form 
ATS-R separately for NMS stocks and for non-NMS 
stocks. Id. at 38,787. The SEC acknowledged that 
FINRA’s website already provides some volume 
information for ATSs that trade NMS stocks, but 
stated that Form ATS-R provides information that 
is unavailable on the FINRA website and therefore 
continues to help the SEC oversee and monitor 

the trading activity of NMS Stock ATSs. Id. Forms 
ATS-R will be confidential. Id. at 38,787 n.256.

81	 Id. at 38,785–86.
82	 The SEC also adopted a correcting amendment to 

Rule 303(a), which previously stated that, to comply 
with the condition set forth in paragraph (b)(9) of 
Rule 301, an ATS needed to preserve the enumer-
ated records. Paragraph (b)(9) related to reporting, 
not recordkeeping, and the SEC took this opportu-
nity to change the reference to the correct paragraph, 
(b)(8).
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