e RO 47

i

| L

&
1 ."‘.':
\ _‘:‘.h
.
1% 1
= n, Midd|
[he European, Middle

East d Afri
Published by Global Competition Review in association with
AEQUO Law Firm FBC — Fischer Behar Chen Popovici Nitu Stoica & Asociatii
Analysis Group Well Orion & Co Quinn Emanuel Urquhart & Sullivan, LLP
Baker Botts LLP Freshfields Bruckhaus Deringer LLP Shearman & Sterling LLP
Bruun & Hjejle Herbert Smith Freehills LLP SZA Schilling, Zutt & Anschitz
Cadwalader, Wickersham & Taft LLP Hogan Lovells Rechtsanwaltsgesellschaft mbH
Dechert LLP Kellerhals Carrard Vieira de Almeida
Dryllerakis & Associates Morgan Lewis & Bockius UK LLP White & Case
ELIG Gurkaynak Attorneys-at-Law Oppenlander Rechtsanwalte WilmerHale LLP

GCR

www.globalcompetitionreview.com GLOBAL COMPETITION REVIEW



The European, Middle Eastern and
African Antitrust Review 2019

A Global Competition Review Special Report

Reproduced with permission from Law Business Research Ltd
This article was first published in August 2018
For further information please contact Natalie.Clarke@Ibresearch.com

GCR]

GLOBAL COMPETITION REVIEW



The European, Middle Eastern and African Antitrust Review 2019

Senior business development manager Nicholas O’Callaghan
nicholas.ocallaghan@Ibresearch.com
+44 20 3780 4188

Senior account manager Mahnaz Arta
mahnaz.arta@lbresearch.com
+44 20 3780 4290

Senior production editor Simon Busby
Production editor Harry Turner

Chief subeditor Jonathan Allen
Subeditor Martin Roach

Head of production Adam Myers
Editorial coordinator lain Wilson

Editor, Global Competition Review Pallavi Guniganti
Publisher Clare Bolton

Subscription details

To subscribe please contact

Global Competition Review

87 Lancaster Road

London, W11 1QQ

United Kingdom

Tel: +44 20 7908 9205

Fax: +44 20 7229 6910
subscriptions@globalcompetitionreview.com

No photocopying. CLA and other agency licensing systems do not apply.
For an authorised copy contact claire.bagnall@globalcompetitionreview.com

The information provided in this publication is general and may not apply in a specific situation. Legal advice should always be sought before
taking any legal action based on the information provided. This information is not intended to create, nor does receipt of it constitute, a lawyer—
client relationship. The publishers and authors accept no responsibility for any acts or omissions contained herein. Although the information
provided is accurate as of May 2018, be advised that this is a developing area.

© 2018 Law Business Research Limited

ISBN: 978-1-78915-104-6

Printed and distributed by Encompass Print Solutions
Tel: 0844 2480 112



The European, Middle Eastern and
African Antitrust Review 2019

Published in association with:

AEQUO Law Firm Hogan Lovells
Analysis Group Kellerhals Carrard
Baker Botts LLP Morgan Lewis & Bockius UK LLP
Bruun & Hjejle Oppenlander Rechtsanwalte
Cadwalader, Wickersham & Taft LLP Popovici Nitu Stoica & Asociatii
Dechert LLP Quinn Emanuel Urquhart & Sullivan, LLP
Dryllerakis & Associates Shearman & Sterling LLP
ELIG GUrkaynak Attorneys-at-Law SZA Schilling, Zutt & Anschitz

. Rechtsanwaltsgesellschaft mbH
FBC — Fischer Behar Chen Well
Orion & Co Vieira de Almeida
Freshfields Bruckhaus Deringer LLP White & Case

Herbert Smith Freehills LLP WilmerHale LLP



CONTENTS

Europe

European Union

ECONOMICS: OVEIVIEW ......cceeeeeeeeeeeeeceeee e 1
David N Mishol and Joshua White
Analysis Group

Abuse of DOMINANCE .....cueieeiiieieeecee e 7
Frédéric Louis and Cormac O’'Daly
WilmerHale LLP

Cartels and Leniency......coceeieeeiennieniee e 13
Geert Goeteyn, Elvira Aliende Rodriguez and Ruba Noorali
Shearman & Sterling LLP

Financial SErvices......uumiiiiiiiiiceeeccrreeeeeee e 20
Vincent Brophy and Tom Bainbridge
Cadwalader, Wickersham & Taft LLP

IP & ANTItrUST....ooiiee e 27
Nadine Herrmann and Henning Wienstroth
Quinn Emanuel Urquhart & Sullivan, LLP

JOINT VENTUIES ..o 33
Catriona Hatton and David Cardwell
Baker Botts LLP

Merger CONtrol .......cocciiciiiie e 38
Craig Pouncey, Kyriakos Fountoukakos, Peter Rowland, Camille
Puech and Dafni Katrana

Herbert Smith Freehills LLP

Pharmaceuticals ......cc.ccooomiiiiiccie e, 52
Jérémie Jourdan, James Killick, Axel Schulz, Strati Sakellariou-
Witt and Pierre Pécheux

White & Case

State Aid ... 59
Falk Schéning and David Dauchez
Hogan Lovells

Cyprus

Commission for the Protection of Competition ..... 65
Loukia Christodoulou
Chairperson

Denmark

OVEIVIEW.... e iiiiiiieeeeeeeeeeeeeeee e e e e e e e e e e e e e e e e e eesnn s 67
Olaf Koktvedgaard, Saren Zinck and Frederik André Bork
Bruun & Hjejle

Merger CONtrol .......coccviceiiie et 73
Olaf Koktvedgaard, Saren Zinck and Frederik André Bork
Bruun & Hjejle

France

Competition AuthOrity .....cccoooeiiiieii e 78
[sabelle de Silva

President

Merger CONtrol .......coccveiiiceeee e 80

Mélanie Thill-Tayara and Laurence Bary
Dechert LLP

Germany

Federal Cartel Office..uummiiiiiiiieieeeeeeeeeeeeeeeeee 86
Andreas Mundt

President

Merger CONtrol .......coocieieincenree e 89

Silvio Cappellari and Stephanie Birmanns
SZA Schilling, Zutt & Anschiitz Rechtsanwaltsgesellschaft mbH

Private Antitrust Litigation .......cccccccvriiiniieeniineenne 94
Albrecht Bach and Christoph Wolf
Oppenlander Rechtsanwalte

Greece

OVEIVIEBW.....coiieee ettt e e e e e e e e e e e e e e 100
Cleomenis Yannikas
Dryllerakis & Associates

Latvia

Competition Council......c..ccvreiieiiiiieiieee e 106
Skaidrite Abrama
Chairwoman

Moldova

Competition Council......c.cooieieiiiiinieeee e 109
Viorica Carare
President

Netherlands

Authority for Consumers and Markets.................. 111
Chris Fonteijn
Chairman

Private Antitrust Litigation ........cccccevvieereiieennnnen. 115
Winfred Knibbeler, Onno Brouwer and Nima Lorjé
Freshfields Bruckhaus Deringer LLP

iv The European, Middle Eastern and African Antitrust Review 2019



Norway

Competition AuthOrity ......ccoceeiiiiieiicieeeceee, 119
Lars Sgrgard
Director general

Poland

Office of Competition and

Consumer Protection......ccccceeeeeiiiiieiieiieeeeen, 122
Marek Niechciat

President

Portugal

Competition AuthOrity .....cccooceeiiiiieniece e, 127
Margarida Matos Rosa
President

OVEIVIEW.. it ee e e 130
Miguel Mendes Pereira and Jodo Francisco Barreiros
Vieira de Almeida

Romania

OVEIVIEW..eiiiiiiie ettt 135
Silviu Stoica and Mihaela lon

Popovici Nitu Stoica & Asociatii

Russia

Federal Antimonopoly Service......c.ccceeceerieineenee. 142
Igor Artemiev

Head

Spain

National Authority for Markets

and CompPetition .......coceecerreeeesee e 148

José Maria Marin-Quemada
Chairman

www.globalcompetitionreview.com

CONTENTS

Sweden

Competition AuthOrity .......cocveiiiiinniiieeeeeee 150
Rikard Jermsten
Director general

Switzerland

OVEIVIEBW.....coiieeeeeeeeeeeettieee e e e e e e e e e e e e e eee e 152
Daniel Emch, Anna-Antonina Gottret and Stefanie Schuler
Kellerhals Carrard

Turkey

Goneng Girkaynak and Oznur Inanilir
ELIG Gurkaynak Attorneys-at-Law

DOMINANCE ...t 162
Goneng Girkaynak and M Hakan Ozgokcen
ELIG Gurkaynak Attorneys-at-Law

Merger CoONtrol .......cooceeieeiieeree e 167
Goneng Gurkaynak and K Korhan Yildirm
ELIG Gurkaynak Attorneys-at-Law

Ukraine

Merger CoONtrol .......cooceeieeiieeree e 172
Denis Lysenko, Sergey Denisenko and Yevgen Blok

AEQUO Law Firm

United Kingdom

Cartel Enforcement.......cccooooiieriincnncnne e 175

Frances Murphy, Joanna Christoforou, and Michael Zymler
Morgan Lewis & Bockius UK LLP



CONTENTS

Middle East and Africa

COMESA

Competition COMmMISSION ......cceviieeriiierriieeeieeeeee
Willard Mwemba
Head of M&A

Egypt

Competition AUthOrity .....cccocceeieiiiiiiiceeeeeee
Mahmoud A Momtaz
Head of Policy and Advocacy

Israel

Antitrust Authority ...,
Michal Halperin

Director general

OVEIVIEW .. ieeeciiee et et e e

Tal Eyal-Boger, Ziv Schwartz and Shani Brown
FBC — Fischer Behar Chen Well Orion & Co

vi

Mauritius

Competition COmMmMISSION .......coovieeriiiereiieeeieeeeee 204
Deshmuk Kowlessur
Executive director

Mozambique

OVEIVIEW..iieeeiiiee et e s 209
Miguel Mendes Pereira and Joao Francisco Barreiros
Vieira de Almeida

The European, Middle Eastern and African Antitrust Review 2019



FOREWORD

Global Competition Review is delighted to publish 2019 edition of The European, Middle Eastern & African
Antitrust Review, one of a series of three special reports that have been conceived to deliver specialist
intelligence and research to our readers — general counsel, government agencies and private practice lawyers
—who must navigate the world’s increasingly complex competition regimes.

Like its sister reports, The Antitrust Review of the Americas and The Asia-Pacific Antitrust Review,
The European, Middle Eastern & African Antitrust Review provides an unparalleled annual update, from
competition enforcers and leading practitioners, on key developments in the field.

In preparing this report, Global Competition Review has worked with leading competition lawyers and
government officials. Their knowledge and experience — and above all their ability to put law and policy into
context — give the report special value. We are grateful to all of the contributors and their firms for their time
and commitment to the publication.

Although every effort has been made to ensure that all the matters of concern to readers are covered,
competition law is a complex and fast-changing field of practice, and therefore specific legal advice should
always be sought. Subscribers to Global Competition Review will receive regular updates on any changes to

relevant laws over the coming year.
Global Competition Review

London
June 2018

www.globalcompetitionreview.com vii



European Union: Abuse of Dominance

Frédéric Louis and Cormac O'Daly
WilmerHale LLP

Has the Commission’s Guidance been saved from going
the way of the dodo?

The European Commission’s (the Commission) ‘Guidance on the
Commission’s enforcement priorities in applying article 82 of the
Treaty! to abusive exclusionary conduct by dominant undertakings’
(the Guidance Paper)? has, at best, had mixed success. The long-
awaited paper advocated a more ‘economic’ approach to the enforce-
ment of article 102 of the Treaty on the Functioning of the European
Union (article 102). While some within the Commission may have
used the Guidance Paper internally to screen cases and not investigate
pricing practices that arguably could have fallen foul of older more
restrictive case law, the EU courts and the Commission’s own legal
service showed reluctance and even hostility towards the Guidance
Paper and continued to apply the older and at times inconsistent
case law. This led practitioners to question the value of the Guidance
Paper and arguably it risked becoming irrelevant. However, much
appears to have changed with the September 2017 judgment in Intel
v Commission® in which the Grand Chamber of the Court of Justice
of the European Union (CJEU) seemingly resuscitated the approach
advocated in the endangered Guidance Paper. Nonetheless, while the
Grand Chamber judgment emphasises a more economic approach
to enforcing article 102, it leaves important questions unresolved.

The Guidance Paper
The Guidance Paper was part of a series of reforms designed to
modernise the substantive rules of European competition law.*
However, unlike other Commission modernisation instruments,
the Guidance Paper does not formally aim to state the Commission’s
views as to what conduct is likely to constitute an infringement of
competition law. Rather, it indicates the enforcement priorities that
should guide the Commission when considering whether to initi-
ate a case under article 102.> Its purpose is to clarify ‘the general
framework of analysis which the Commission employs in determin-
ing whether it should pursue cases concerning various forms of
exclusionary conduct’® Nevertheless, it aims to help undertakings
better assess whether their decisions risk infringing EU law.’
Practitioners and companies needed guidance on article 102; in
particular, EU law on rebates, grounded in a handful of mostly fairly
old judgments of the CJEU, diverged markedly from US law and
practice. The enforcement of article 102 had long been criticised for
being too formalistic and legalistic and for placing greater emphasis
on characterising particular kinds of conduct rather than examining
their actual effects on the market.® In response to this criticism, the
Guidance Paper states that the purpose of enforcement is to ‘pro-
tect an effective competitive process and not simply competitors.’
Moreover, the Guidance Paper states the Commission will intervene
under article 102 only where, on the basis of cogent and convincing
evidence, the conduct is likely to lead to anticompetitive foreclo-
sure.!® ‘Anticompetitive foreclosure’ is defined as when ‘effective
access of actual or potential competitors to supplies or markets is
hampered or eliminated as a result of the conduct of the dominant
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undertaking whereby the dominant undertaking is likely to be in a
position to profitably increase prices to the detriment of consum-
ers.!! The Guidance Paper states that the Commission will act only
if it is proved that the effect of conduct is actual or likely harm to
consumers. Moreover, the Commission will take into account
the economic context rather than the exact form of the conduct.
The Guidance Paper therefore advocates a more ‘economics’ or
‘effects-based’ approach (albeit for some economists and lawyers
the Guidance Paper may not have gone far enough)'? rather than a
traditional ‘formalistic’ or ‘per se illegality’ based approach.

One of the Guidance Paper’s central themes is its emphasis on
avoiding potential foreclosure of ‘equally efficient competitors.!?
Accordingly, it states that when assessing conditional rebates
(namely rebates granted in return for a particular type of purchas-
ing behaviour such as purchasing a stated quantity over a defined
period), it will apply an ‘as efficient competitor’ (AEC) test, which
examines whether a competitor that is as efficient as the dominant
firm can profitably price at the same level as the dominant firm.!*
The Guidance Paper thus sets out the cost benchmarks that the
Commission will use in its analysis, namely the average avoidable
cost (AAC) and the long-run average incremental cost (LRAIC).!®

The Commission’s practice since 2006
The Tomra decision was adopted in March 2006 and nicely illus-
trates the Commission’s pre-Guidance Paper approach to enforcing
article 102 in the rebates context.!® Relying on the preexisting case
law such as Michelin II,'” the Commission effectively states that it
can find that a company infringed article 102 without showing that
its conduct affected the market: ‘the effect referred to in the case
law cited in the preceding paragraph does not necessarily relate
to the actual effect of the abusive conduct complained of. For the
purpose of establishing an infringement of Article [102 TFEU], it is
sufficient to show that the abusive conduct of the undertaking in a
dominant position tends to restrict competition or, in other words,
that the conduct is capable of having that effect’!® The Commission
finds that the rebates were conditioned on customers exclusively
purchasing from Tomra and that ‘exclusivity has, by its nature, the
capability to foreclose because it requires the customer to purchase
all or almost all its requirements from the dominant supplier’!®

To bolster its conclusion, the Commission claims to have ‘com-
pleted its analysis . . . by considering the likely effects of Tomra’s
practices’;*® however, this additional analysis was mainly an exami-
nation of Tomra’s stable market shares during the period in which
its rebates were in force rather than a more thorough analysis such
as that required under an AEC test. Moreover, before the EU courts
on appeal, the Commission’s Legal Service appears to have distanced
itself from the effects analysis and instead emphasised that its deci-
sion was consistent with the courts’ case law.

In the 2009 Intel decision,?! the Commission notes that the
Guidance Paper was a statement regarding its future enforce-
ment intentions and it was not therefore applicable to the Intel
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proceedings, which had been initiated before the Guidance Paper’s
publication.?> Moreover, the Commission considers that the relevant
Intel rebates were ‘in themselves sufficient to find an infringement’
under article 102 TFEU and it therefore is not obliged to analyse any
of the surrounding context nor prove actual foreclosure.?

Nonetheless, while noting that this was ‘not indispensable’ the
Commission seeks to demonstrate that Intel’s exclusivity rebates
were capable of causing or likely to cause anticompetitive foreclo-
sure.?* In particular, the Commission (almost bashfully) notes that
an AEC analysis was ‘one possible way’ of examining whether the
rebates were capable of foreclosing a hypothetical competitor who
was as efficient as Intel. Using a modified version of the Guidance
Paper’s AEC test, the Commission concluded that this efficient
competitor would have had to offer its products at a price that was
below its AAC to compete against Intel’s rebates, which would not
be viable.”® Again, however, before the General Court on appeal,
the Commission’s Legal Service de-emphasised this aspect of
its decision.

This Commission’s approach in Intel is similar to what it did
in previous cases, such as Wanadoo,*® Microsoft*” and Telefénica,*®
where the Commission examined the impact of conduct on the mar-
ket only after having stated that there was no requirement for it to
demonstrate that the abuse in question had concrete effects on com-
petition or the market. In effect, the Commission covers all its bases
and concludes that either under the EU courts case law or under an
economics-based approach, the conduct infringed article 102. One
can hardly imagine that, having found an infringement based on the
EU courts formalistic approach, the Commission’s economic analy-
sis could subsequently reach the opposite conclusion that conduct
already condemned as abusive would in fact be unlikely to adversely
impact the market. The usefulness of conducting an economic
analysis under these circumstances is therefore questionable.

The Commission recently fined Qualcomm €997 million for
making exclusivity payments to Apple in return for Apple exclu-
sively purchasing Qualcomm’s LTE baseband chips for Apple’s
iPhones and iPads.?® The Commission is yet to publish its deci-
sion but it does not appear to have conducted its own economic
analysis of Qualcomm’s practices (perhaps this was not necessary
on the facts); rather it appears to have rejected a ‘price-cost’ test that
Qualcomm submitted.?®

The courts’ pre-September 2017 reaction

Rebates

The Guidance Paper itself recognises that it is not intended to be a
statement of the law on article 102 and that it is without prejudice
to the European courts interpretation of article 102.3! This follows
from the principle of separation of powers and the EU courts’ pre-
rogative to interpret EU law. Nonetheless, if the Guidance Paper is
to be of optimal use to companies and their advisers, it would seem
appropriate for the courts to uphold the Commission’s methodol-
ogy in the Guidance Paper; this was not what happened. Instead,
the courts mostly remained attached to the earlier rebates case law,
which often does not require an economic analysis proving damage
to competition or consumers.

In Tomra, the CJEU upheld the General Court’s dismissal of
Tomra’s appeal against the Commission’s decision.’? It expressly
stated that under article 102 it was sufficient to show that Tomra’s
conduct tended to restrict competition or that its conduct was
capable of doing this.*® It was not therefore necessary for the
Commission’s decision to go further and analyse the actual impact
of Tomras rebates on competition.* Moreover, the CJEU noted

that Tomra had highlighted that the Guidance Paper provided for a
comparison of prices and costs but the CJEU considered this of ‘no
relevance’ since the Tomra decision pre-dated the Guidance Paper.*®

In Intel, the General Court stated that exclusivity rebates granted
by an undertaking in a dominant position were, ‘by their very
nature, capable of restricting competition and foreclosing competi-
tors from the market.?® For the General Court it was thus once again
unnecessary under article 102 to show that the rebates were capable
of restricting competition.?”

Turning to the Commission’s AEC analysis, the General Court
reiterated that for exclusivity rebates there was no requirement to
show an anticompetitive effect and therefore no need to use an AEC
test.?® Furthermore, the General Court stated that an AEC test is not
required even if the rebates do not require exclusivity provided ‘the
mechanism for granting the rebate’ has a ‘fidelity-building effect’;*®
this directly contradicts the Guidance Paper’s endorsement of the
AEC test. Moreover, even if an AEC test is applied and it shows that
an equally efficient competitor could compete with the dominant
company, the General Court considered that this would not be
conclusive evidence of article 102 not being infringed.** This last
statement effectively meant that dominant companies could not
rely on the Guidance Paper to determine if their conduct complies
with article 102; there was no safe harbour. While the General Court
correctly noted that the Commission was not required to follow
the Guidance Paper in the Intel case (and therefore leaves open the
possibility that the courts could endorse the Commission’s approach
in future cases) the broad nature of the criticism of the AEC test did
not augur well for this possibility.

In its Post Danmark I judgment,*! the CJEU had the opportunity
to give further guidance on rebates, including the potential applica-
bility of the Guidance Paper’s AEC test. The CJEU concluded that
the AEC was of no relevance in the particular factual circumstances
owing to Post DanmarK’s very large market share and its structural
advantages on the market in the form of a statutory monopoly; in
such circumstances the emergence of an as efficient competitor was
practically impossible.*> More generally, the CJEU confirmed what
the General Court had stated in Intel, namely that the Guidance
Paper sets out the Commission’s administrative practice and is not
binding on national competition authorities or courts** and that
there is no legal obligation to assess rebates according to the AEC
test where it can be established that rebates are capable of restricting
competition based on qualitative elements.** At best, the AEC is
‘one tool amongst others’ for assessing whether article 102 has been
infringed and recourse to the AEC test is not excluded.*®

The courts’ scepticism towards the Guidance Paper was perhaps
best summed up by Advocate General Kokott in her opinion in Post
Denmark II where she cautioned against adopting ‘a more economic
approach’ in these words: ‘the Court should not allow itself to be
influenced so much by current thinking (Zeitgeist) or ephemeral
trends, but should have regard rather to the legal foundations on
which the prohibition of abuse of a dominant position rests in
EU law’#6

Other pricing practices

Perhaps because there were no relevant older precedents, in cases
concerning margin squeeze and selective price cutting, the courts
adopted an approach and tenor that was more aligned with the
Guidance Paper albeit without endorsing it expressly. The judg-
ments in Intel and Post Danmark II thus sit somewhat uneasily with
three CJEU judgments concerning margin squeeze and selective
price cutting.

8 The European, Middle Eastern and African Antitrust Review 2019



In Deutsche Telekom, the CJEU endorsed the Commission (and
General Court’s) application of an AEC test to assess the legality
of an alleged margin squeeze.*’ TeliaSonera also concerned an
alleged margin squeeze.*® Here the CJEU again emphasised that
article 102 prohibits pricing practices that could potentially exclude
equally efficient competitors from the market.

In Post Danmark I, it was alleged that a dominant company
had selectively reduced its prices in order to win certain custom-
ers from a competitor.** In particular, the prices offered to one
customer were below Post Danmark’s average total costs but above
its average incremental costs.™® The CJEU considered that this did
not amount to an abuse since an as efficient competitor could, as a
rule, compete against prices that covered the bulk of the dominant
company’s costs of providing services to that one customer.> In
language that strongly echoed the Guidance Paper, the CJEU noted
that article 102 did not seek to ‘ensure that competitors less efficient
than the undertaking with the dominant position should remain on
the market’>?

Intel

The CJEU’s judgment in Intel’s appeal was eagerly awaited in par-
ticular since Advocate General Wahl, while not expressly endorsing
the Guidance Paper (he only cited to it in a footnote), appeared
to endorse its approach when he criticised the General Court for
dismissing the relevance of the Commission’s AEC test.>

The relevant section of the CJEU’s judgment® begins by stating
that article 102 does not prohibit the exclusion of less efficient com-
petitors.® In contrast, the judgment states that article 102 prohibits
dominant firms from adopting pricing practices that have an
exclusionary effect on competitors that are as efficient as the
dominant firm.>¢ Already, this echoes the prominent theme in the
Guidance Paper.

The judgment then recalls the CJEU’s older Hoffmann-La
Roche™ case law holding that a dominant firm infringes article 102 if
it ties purchasers by exclusivity requirements or implements loyalty
rebates (‘discounts conditional on the customer’s obtaining all or
most of its requirements . . . from the undertaking in a dominant
positior’). Then - in its key paragraphs — the judgment states that
this existing case law ‘must be further clarified’ if a company under
investigation submits evidence to the Commission ‘that its conduct
was not capable of restricting competition and, in particular, of
producing the alleged foreclosure effects’®® In these circumstances,
the Commission — and the EU courts on appeal - are obliged to ana-
lyse all relevant circumstances to determine if the rebates infringe
article 102.% This analysis should include considering the extent
of the dominant position, the market share affected by the rebate,
the conditions applicable to the rebate, its duration and amount
and whether there is evidence of a strategy aimed at excluding as
efficient competitors.

Similarly, the CJEU holds that the Commission (or court on
appeal) should analyse the intrinsic capacity of conduct to foreclose
as efficient competitors.®’ This requires analysing all relevant cir-
cumstances. Since in the Intel decision the Commission carried out
an AEC test, the General Court was required to consider all of Intel’s
arguments concerning that test.®! The General Court had not done
this so the CJEU ruled that its judgment should be set aside and that
the General Court should re-examine all of Intel’s arguments.

Potential implications

While the CJEU suggests that it is merely clarifying its existing case
law, this judgment does far more than that. Like the Guidance Paper,
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it emphasises the centrality, under article 102, of analysing whether

rebates foreclose as efficient competitors.

Nonetheless, the CJEU’s judgment leaves a number of questions
open (not least for Intel).

o  First, it remains unclear what a dominant company must do to
require the Commission to consider all relevant circumstances.
As noted, the judgment states that the company must provide
evidence that ‘its conduct was not capable of restricting com-
petition and, in particular, of producing the alleged foreclosure
effects’ But this does not clarify whether the dominant company
must present a complete analysis of the conduct’s effect or just
satisfy some lower threshold that would shift the burden of
proof back on to the Commission to prove - taking account
of all relevant circumstances — that the conduct would likely
exclude as efficient competitors.

o Second, thejudgment does not explicitly require the Commission
to carry out an AEC test in all cases. In practice, however, it is
likely to have to do this unless the company under investigation
does not adduce evidence to contest the finding that its conduct
was capable of foreclosing as efficient competitors.

o Third, it would appear that even if a company’s rebate system
would allow an as efficient competitor to compete, this will not
necessarily be a safe harbour. This would seem to follow from
the requirement that the Commission analyse the potential
existence of a strategy designed to exclude as efficient competi-
tors. In other words, even if a company carries out an elaborate
AEC test before implementing a new rebate scheme and con-
cludes that the system would not exclude as efficient rivals, it
may still infringe article 102 if the Commission were later to
discover ‘bad’ documents suggesting that the company planned
to foreclose as efficient competitors.

o Fourth, while the key paragraph 138 of the judgment refers to
‘that case law’ — and this most directly refers to Hoffinann-La
Roche mentioned in the preceding paragraph and that case
concerns rebates — arguably the CJEU’s ‘larification’ of
article 102 could apply to any potentially exclusionary conduct
and not just rebates. Notably, paragraph 136 of the judgment
refers to ‘pricing practices that have an exclusionary effect’ and
Post Danmark I and not only rebates.

o Lastly, while the CJEU judgment refers to concepts such as as
efficient competitors and the potential need to analyse whether
such competitors are foreclosed, it does not openly endorse
the Guidance Paper. As noted, this may just be a question of
timing since the Intel investigation preceded the Guidance
Paper. Companies and their advisers must therefore review
rebate systems in light of both the Guidance Paper and the
CJEU’ judgment.

Conclusion

One of the Guidance Paper’s purposes was to provide greater clarity
and predictability to potentially dominant companies.5? Until now,
one certainly could not say this had been achieved.

To a degree, companies could look to the Guidance Paper for
reliable guidance on whether their proposed strategies comply with
article 102.

With the CJEU’s endorsement of price- or cost-based AEC tests
in Deutsche Telekom, TeliaSonera and Post Danmark I, this seemed
to be the case for alleged margin squeezing and allegedly selectively
low prices. The CJEU has also long applied such a test to alleged
predatory pricing. For tying or bundling, neither the Commission
nor the EU courts expressly applied the cost-based test suggested in



EUROPEAN UNION

the Guidance Paper to multi-product rebates.®®> Nonetheless, given
that this test is closely linked to the established tests for analysing
allegedly predatory prices, it seems reasonable to assume that, inso-
far as the Guidance Paper emphasises the need to consider equally
efficient competitors, the courts would do the same. (On the other
hand, the fact that both the Commission and the General Court
analysed the effects of tying in Microsoft®* offers little comfort,
given that both, and in particular the General Court, took pains to
make it clear that this analysis was not required under law.)

When, however, it came to rebates, the situation was very differ-
ent and potentially dominant companies could not just rely on the
Guidance Paper. Faced with divergence between the Commission (or
at least DG Comp), which stated that it will normally only intervene
when there is concrete proof of harm to competition (albeit leaving
room to intervene in other exceptional cases) and the EU courts
(apparently spurred on by the Commission’s own Legal Service),%
which seemingly disregarded the Guidance Paper and continued
to apply their well-established case law, dominant companies con-
tinued to lack the necessary legal certainty when devising rebate
programmes. If they satisfied the Guidance Paper’s AEC test, they
could be reasonably confident that the Commission was unlikely to
open a formal investigation or fine them. However, since national
competition authorities and national courts are not bound by the
Guidance Paper and national courts - in particular - would be slow
to disregard the EU courts’ adherence to its case law, prudent domi-
nant companies had no alternative but to ensure that they complied
with the courts’ case law. This risked companies deciding not to
introduce rebates that may actually be pro-competitive, which chills
competition. The CJEU’s Intel judgment is a huge step away from
earlier case law but, as noted above, it still leaves questions open and
it may take other judgments (most immediately the General Court’s
judgment when it reconsiders Intel’s appeal) or a greater body of
Commission decisional practice to clarify fully the extent to which
the Commission must take account of all relevant circumstances
and the extent to which dominant companies can rely on an AEC
test or other economic evidence.

Meanwhile, the Commission needs to commit wholeheartedly
to the economics-based approach. The ‘have your cake and eat it
approach in cases like Intel (although again that investigation admit-
tedly was initiated pre-Guidance Paper) — where, on the one hand,
the Commission demonstrates that rebates are unlawful under the
courts’ case law and, on the other, purports to apply an AEC test
while making it clear it feels such a step is not necessary - is all too
comfortable with the Commission all but ensuring that it will win
either way. Moreover, such an approach perpetuates the relevance of
the older case law. If it believes in the Guidance Paper’s approach to
rebates, the Commission should act consistently and, in a suitable
case, only apply an AEC test to find an infringement of article 102 and
defend its findings in court based on this sole approach. This would
appreciably increase the confidence that companies could place in
the Guidance Paper as a whole and would also encourage national
authorities and national courts to apply the AEC test to rebates.
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