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Commercial and investment arbitration is growing in Latin
America. The number of International Chamber of Commerce
(ICC) cases in Latin America has increased each year since 2009,
and Latin American countries have been respondents in approxi-
mately 30 per cent of all International Centre for Settlement of
Investment Disputes (ICSID) cases.?

Additionally, a substantial number of these arbitrations are
energy-related.” This is not surprising given the preference for
arbitration in the energy industry* and Latin America’s wealth in
energy resources. The region holds the second largest proven oil
reserves in the world after the Middle East, and Venezuela is the
country with the largest proven oil reserves in the world.®> Brazil,
Mexico and Venezuela rank as the ninth, 11th and 12th largest oil
producers in the world respectively.®

Latin America also boasts significant gas production and
reserves. Venezuela has the eighth largest natural gas reserves in the
world.” Argentina’s natural gas resources include shale gas located in
the Vaca Muerta region, which is the world’s second-largest shale
gas deposit.® Brazil’s natural gas production has increased steadily
over the years as it has increasingly tapped offshore reserves.’

Although it is difficult to generalise about the varied contracts,
practices and legal frameworks pertaining to energy across Latin
America, a few emerging trends can be identified. This article
examines these trends and considers possible future directions for
energy arbitration in the region.

Latin America’s energy regulatory framework

Latin America comprises more than 26 jurisdictions.'” Different
jurisdictions approach both regulation of their energy sector and
international arbitration differently. These differences are very
often tied to political and economic changes experienced in the
last 30 years.

Differences in the regulation of subsoil resources

In Latin America, unlike in the United States or Western Europe,
subsoil resources belong to the state, and only the state can deter-
mine if and how private investors participate in resource exploi-
tation.!' Producing states not only exercise regulatory and control
functions that affect energy ventures and contracts, they often take a
commercial interest in these ventures and contracts. Accordingly,
oil and gas arbitrations in Latin America frequently involve states
or state-linked parties, whether these are commercial arbitrations
arising out of contracts or arbitrations brought pursuant to invest-
ment treaties.

Latin American states differ in the degree to which private
investors are involved in the hydrocarbons industry. Changes in
approach to private investors have been driven by changing politi-
cal winds as can be seen in the examples described below.

Venezuela, for example, currently allows limited foreign
investor participation in the hydrocarbons industry. It transitioned

from opening its energy markets to investors in the 1990s to
the nationalisation of foreign (and local) investments in the
early 2000s.'

When Hugo Chavez came to power in 1998, Venezuela
began reversing laws and policies enacted only a few years earlier
to encourage foreign investment in the oil industry."” In 2001,
the New Hydrocarbons Law'* established that private parties were
only authorised to participate in new oil production activities
through mixed enterprises with a majority state participation,’
and the state would have the right to 30 per cent of all the oil

produced (or its equivalent market price).'®

Concurrently, the
government increased other taxes on oil projects."”

Subsequently, in February 2007, Venezuela passed a decree
ordering that existing association agreements between PDVSA,
Venezuela’s state-owned oil company, and foreign oil compa-
nies be converted into mixed companies, with PDVSA or one
of its afhiliates holding a controlling interest of at least 60 per
cent.” The government gave foreign companies four months to
accept the terms of the new mixed company contracts, or the
government would directly assume their activities.” While some
companies (including BP, Chevron Corp, Statoil, and Total)
agreed to ‘migrate’ into the new mixed companies, others such
as ExxonMobil or ConocoPhillips did not.

In contrast to Venezuela, Peru has been more constant in
its approach to foreign investment in the energy sector. In the
1990s, Peru implemented major changes in economic policy,
including encouraging national and foreign private investment,
abolishing price and exchange controls, privatising state com-
panies, and liberalising internal and external trade.* As part of
these reforms, Peru adopted the Organic Law of Hydrocarbons in
1993. This law created the state-owned company Perupetro SA,
which can enter into exploration and exploitation contracts with
private companies.”? These contracts are governed by Peruvian
law and can have terms of up to 40 years.” As a result of Peru’s
reforms, from 1990 to 1997, investment in the oil and gas sec-
tor increased from US$20 million to US$528.4 million and the
areas under operation increased from 1 million hectares to 23
million hectares.**

Mexico provides yet a different example. Historically, the
state-owned Petroleos Mexicanos (Pemex) exclusively conducted
all exploration, exploitation, refining and marketing of hydrocar-
bons. This changed, however, in 2013 when Mexico reformed its
energy sector, and permitted private companies to participate in
these activities. Although the state continued to own the coun-
try’s oil and gas resources,” the government would carry out the
exploration and extraction of hydrocarbons through assignment
to state companies or through contracts with private investors.?

Furthermore, while administrative law would govern all acts
and procedures from the bidding to the award of the contract, pri-
vate law would govern all the aspects concerning the performance
of such contract.”” Thus, Pemex may now agree to the terms and
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conditions that it deems best from a commercial standpoint and is
not obliged to use the strict and inflexible contract terms that all
Mexican governmental agencies were required to use.”

Differences in approach to arbifration

Arbitration-friendly legal regimes are generally regarded as crucial
for foreign investors, particularly when entering into significant
or long-term contracts with a state or state-owned entity, which
1s often the case in the energy sector in Latin America. There are,
however, significant differences among Latin American countries.
While some jurisdictions have taken legislative steps to introduce
or consolidate pro-arbitration legislation, others have issued more
restrictive rules.

Investment state arbitration

Countries in Latin America are party to more than 550 bilat-
eral investment treaties (BITSs) or investment agreements,”” many
of which provide for the arbitration of investment disputes. A
number of multilateral treaties cover the region, including the
North American Free Trade Agreement (NAFTA), the Central
American Integration System, the Andean Community, the
Pacific Alliance, the Central America—Dominican Republic Free
Trade Agreement, and the Southern Common Market.”

In the past decade, however, Bolivia, Ecuador and Venezuela
denounced the ICSID Convention,®' and have terminated a
large number BITs.” Perhaps not coincidentally, these states
have increased regulatory and tax burdens on foreign invest-
ments, including as described above, and consequently have
had the most investment cases brought against them in recent
years. After Argentina (with 60 claims against it), Venezuela is
the most frequent respondent in investor—state arbitration with
44 claims against it.” Ecuador has 23 known investor-state cases
against it,>* and Bolivia has been the respondent in 14 investor—
state arbitrations.®

Anti-investment arbitration sentiment, however, is not uni-
versal. Colombia, for example, has signed 14 BITs in the last

14 years, compared to five previously.*

With a new govern-
ment, Ecuador itself appears to be changing course. President
Moreno (elected in 2017) has proposed renegotiating previously
terminated bilateral investment treaties with 30 countries on the
basis of a new model BIT that provides for resolution of disputes
by arbitration.”” Additionally, Ecuador’s Foreign Trade Minister
presented a new draft investment law containing wide-ranging
reforms, including tax cuts for new investments and changes in
stock market regulation.”

In January 2018, Mexico signed the ICSID Convention,
which has already been ratified by the Senate, and it is wait-
ing to have the ratification instrument deposited with ICSID.”
Until now, Mexico has been a party to ICSID cases through
ICSID’s Additional Facility Rules. However, uncertainty about
NAFTA’s future, including the continued existence of its inves-
tor—state arbitration mechanism, may have fuelled Mexico’s desire
to fully participate in the ICSID Convention and Centre as a

‘member state’.*’

Commercial arbifration

Many Latin American states also embrace commercial arbitra-
tion to resolve disputes between the state or state-linked enti-
ties and private investors. Argentina, for example, has enacted
legislation on Public—Private Partnership Contracts expressly
providing for arbitration clauses in such contracts. Additionally,
an international commercial arbitration law, based on the 2006
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UNCITRAL Model Law, has been approved by the Senate and
is now pending approval from the Representatives Chamber.*!

Specifically with respect to hydrocarbons, Peru permits dis-
putes in this area to be submitted to national courts or to national
or international arbitration, as the parties agree.* Mexico’s hydro-
carbons law provides for arbitration for disputes related both to
exploration and production contracts.* It is not uncommon to
see Pemex contracts be subject to arbitration under the ICC or
the London Court of International Arbitration.* Importantly,
disputes arising out of the unilateral administrative rescis-
sion of an exploration and production contract are, however,
non-arbitrable.” These disputes must be resolved by Mexican
administrative or judicial courts.*

Brazil is a unique case. While other Latin American countries
have signed BITSs to attract foreign investors, Brazil is not a party
to the ICSID Convention and has ratified only one BIT out of
22 signed.”” This, however, has not prevented Brazil from attract-
ing foreign investment. According to data from the World Bank,
from 1997 to 2016 Brazil has attracted US$938.828 billion in
foreign direct investment.*

This success is a result, at least in part, of the fact that Brazilian
national legislation provides some of the same protections as pro-
vided by BITs.* For example, Federal Law No. 4.131/62, which
is the Brazilian statute that deals with foreign investments, pro-
vides in article 2 that ‘foreign capital invested in this country is
to be afforded legal treatment which is identical to that given to
national capital, and on equal conditions, with any discrimination
not provided for in this law being prohibited’.

Moreover, Brazil has ratified the New York Convention and
has passed several laws providing for the arbitrability of certain
disputes against the state.” In 2015, Brazil amended its Arbitration
Act to permit the Public Administration to resort to arbitration
with respect to patrimonial rights it can dispose of.>' In 2018,
the state of Rio de Janeiro enacted Decree No. 46.245/2018,
which regulates the participation of Rio de Janeiro and its enti-
ties in arbitration proceedings. The Decree provides that dis-
putes concerning concession agreements, or any contract above
R$20 million, may be resolved through arbitration.* Finally, sev-
eral laws in Brazil related to the energy sector expressly provide
for arbitration as a means for resolving disputes, including the Oil
and Gas Laws,” the Public—Private Partnership Law®* and the
Concession of Public Services Law.”

Recent cases

In recent years, international commercial and investment arbitra-
tions in Latin America have resulted from the types of regulatory
changes described above. Many of these cases have originated
in Venezuela. Ecuador, Mexico and Argentina have also faced
multimillion investment or commercial arbitration claims against
them or their state-owned companies. Below we discuss some of
the more prominent cases that have reached resolution or have
entered the enforcement stage in recent years.

Investment state arbitration
Two of the largest investment cases arising from Venezuela’s 2007
nationalisation of the oil industry were brought by ExxonMobil*
and ConocoPhillips.”” The tribunal in the ExxonMobil case
granted the then-third largest award in investment treaty arbitra-
tion (US$1.6 billion)*® and ConocoPhillips was initially seeking
US$30 billion.”

In both cases, the investors gained access to investor—state
arbitration through corporate restructuring. The claimants
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incorporated companies in the Netherlands between 2005 and
2006 with the sole purpose of contesting Venezuela’s measures
under the Dutch—Venezuela BIT.®” Both tribunals held that it
was ‘perfectly legitimate’ to restructure the corporate chain of
the investment for future disputes, but not for existing disputes.®!

Both tribunals found that Venezuela had expropriated the
claimants’ investment, but they differed on whether Venezuela’s
actions were lawful given that the BIT permitted nationalisa-
tion upon adequate compensation. In ExxonMobil, the tribunal
found that Venezuela did not act improperly in only offering
investors book value compensation during negotiations.®* The
ConocoPhillips tribunal, however, reached the opposite conclu-
sion — Venezuela did not negotiate in good faith since the stand-
ard in the BIT was ‘market value’.®

In the ExxonMobil case, the tribunal’s finding of lawfulness
resulted in the calculation of damages as of the date of the expro-
priation, and not the later date of the award when oil prices were
significantly higher.* The ConocoPhillips tribunal will determine
the quantification of damages in a later stage of the proceedings.

Although
US$1.6 billion,® it has recently seen its awarded damages reduced

initially ExxonMobil was awarded
to US$188.3 million after an ICSID annulment committee par-
tially annulled the award.® The committee found that in deter-
mining damages the arbitral tribunal ignored a provision in the
agreement between ExxonMobil and PDVSA that stipulated
that compensation for ‘adverse government action’ would be
decided under Venezuelan law, which in turn established a cap
on compensation.”’

Like Venezuela, Ecuador has faced a number of investment
treaty claims in recent years due to measures affecting investors
in the energy sector. In 2006, amid a significant rise in the price
of crude oil, Ecuador imposed a 50 per cent windfall profit tax
on investors’ extraordinary income as defined by Law 42-2006,
which it then raised to 99 per cent.”” In addition, the Ecuadorian
government forced the renegotiation of several production shar-
ing contracts into service contracts, terminating those where the
state and private oil companies could not reach an agreement, and
subsequently seizing various oil fields between 2009 and 2010.7

Two of the investors affected by these measures were
Burlington Resources Inc (Burlington) 7' and Perenco Ecuador
Limited (Perenco),’”” which were partners in the operation of
the blocks 7 and 21 oil fields and brought parallel ICSID claims
under the US—Ecuador BIT and France—Ecuador BIT respec-
tively. The Burlington tribunal found that Law 42-2006 did not
amount to an expropriation because ‘[tJaxation is an essential
prerogative of State sovereignty’.” The tribunal did find, how-
ever, that ‘Ecuador’s physical takeover of blocks 7 and 21 was a
complete and direct expropriation of Burlington’s investment’.”
The tribunal awarded Burlington US$379 million, and the parties
settled the case for US$337 million.”

The Perenco tribunal agreed with the Burlington tribunal that
Law 42 did not amount to an indirect expropriation.” The tri-
bunal did find, however, that raising the tax to 99 per cent con-
stituted a breach of contract. It stated that ‘[L]aw 42 at 99 per
cent unilaterally converted the participation contracts into de
facto service contracts while the state developed a new model
of such contracts which it demanded the contractor to sign’.”’
The tribunal also found that Ecuador’s declaration that the con-
tracts had expired on 20 July 2010 amounted to an expropriation
of Perenco’s contractual rights.”® The Perenco tribunal issued an
award on liability on 12 September 2014. The final award on
quantum is pending.

Ecuador recently settled an earlier oil-related arbitration
brought by Occidental Petroleum Corporation (Occidental). In
that case, the tribunal found that Ecuador’s taking Occidental’s
investment as an administrative sanction was disproportionate and
‘tantamount to expropriation’.” In 2012, the tribunal awarded
Occidental US$1.76 billion, then the largest investment treaty
award. However, the award was partially annulled and lowered
to US$1.06 billion plus interest. Ecuador and Occidental recently
settled the case for US$980 million.®

Most recently, in 2018, in an UNCITRAL claim filed by
Ecuador TLC, the former subsidiary of Brazilian Petrobas, Cayman
International Exploration Company SA and Teikoku Oil Ecuador.
Ecuador TLC and its partners were awarded US$515 million
against Ecuador and its national oil company Petroecuador, over
the nationalisation of two Amazon oil projects.*!

Argentina has been the most frequent respondent in investor—
state arbitration in the world.® These claims, including ones related
to energy, arose predominantly from Argentina’s 2001 economic
crisis. These cases mostly resulted in awards against Argentina that
went many years without being paid. However, this has changed
in the last several years. In 2016, Argentina issued bonds for
US$217 million to satisty two gas-related awards: an UNCITRAL
award in favour of BG Group and an ICSID award in favour of
US company El Paso.** In 2017, Argentina issued another round
of bonds for US$210 million to pay French oil company Total.®

Argentina settled an investment case of more recent vintage in
2014. In July 2012, the Argentine legislature passed a law expropri-
ating 51 per cent of the shares of Yacimientos Petroliferos Fiscales
SA (YPE), Argentina’s main oil and gas company, held until then
by Repsol, SA. After litigating on multiple fronts,” including an
ICSID arbitration, the two sides settled the case for US$5 billion,
which Argentina paid with treasury bonds.*

Generally, the trend has been for Latin American countries to
settle cases in which awards have issued against them. This trend
increases legal security for investors and has demonstrated the value
of investment—state arbitration in resolving disputes.

Commercial arbitration

Venezuela’s 2007 nationalisation measures in the oil industry gave
rise, not only to investment—state arbitration, but also to several
commercial arbitration cases. For example, ConocoPhillips — by
then the single-largest investor in Venezuela® — initiated various
multibillion dollar commercial arbitrations against PDVSA and its
subsidiaries in the region.

In one such case, an ICC tribunal recently granted
ConocoPhillips US$2 billion in damages from PDVSA and two of
its subsidiaries.*® ConocoPhillips had claimed almost US$20 billion
arguing that PDVSA was contractually responsible for any discrim-
inatory actions undertaken by the Venezuela government against
the company and that PDVSA’s subsidiaries wilfully breached their
agreements.”

While the tribunal found that the increased income tax rates
and the expropriation measures taken against the company in 2007
constituted discriminatory actions under the association agree-
ments between the parties, the tribunal denied the US$17 billion
claim for wilful breach of contract, ruling that ConocoPhillips had
failed to prove that PDVSA and its subsidiaries had not performed
their obligations under the agreements before the nationalisation.”
On 26 April 2018, ConocoPhillips filed an application in a New
York court to enforce the award,” and on 4 May 2018, it seized
oil products belonging to PDVSA on the Dutch island of Curacao
and elsewhere in the Caribbean.”
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A long-running arbitration involving a subsidiary of Mexico’s
Pemex was finally settled in April 2017. Under the settlement
agreement, Pemex Exploracion y Produccion (PEP) was to pay
US$435 million to Corporacion Mexicana de Mantenimiento
Integral, S de RL de CV (Commisa) and all litigation between
the parties was to be dismissed.” The case is well known because
it involved the enforcement of an award by New York courts
despite the annulment of the award by Mexican courts, where
the arbitration was seated.

In 1997, Commisa, a Mexican subsidiary of American con-
tractor KBR,, entered into a contract with PEP for the construc-
tion of two offshore gas platforms in the Gulf of Mexico.”* In
2004, Commisa began an ICC arbitration seated in Mexico
City and governed by Mexican law for breach of contract (ICC
Case 13613/CCO/JRF).” After the arbitration proceedings
had started, the Mexican government rescinded the contract.”
Commisa eventually sought damages for wrongful termination
in the pending arbitration.” The arbitral tribunal ruled in 2009
in favour of Commisa and ordered PEP to pay US$300 million
in damages.”

Commisa then tried to enforce the award in the US and,
simultaneously, PEP filed an action in Mexico to set aside the

award.”

The Mexican courts rejected the annulment claim, but
then overturned this decision after PEP filed a constitutional
action. The Eleventh Collegiate Court on Civil Matters of the
Federal District decided that the award breached Mexican public
policy because the administrative termination of the contract was
not arbitrable according to a law enacted in 2009 (long after the
contract had been entered into).'”

Despite the award’s annulment in Mexico, both the US
District Court for the Southern District of New York and then
the US Second Circuit Court of Appeals recognised the award
because the annulment violated basic notions of justice.'”! Among
other things, these courts found that the retroactive application
of the 2009 law violated Commisa’s settled expectation that its
dispute with PEP could be arbitrated.

While most of the best-known arbitration cases in the energy
sector relate to the upstream sector (exploration and extraction),
there are many other cases in the downstream and mid-stream
sectors. These disputes may relate to the generation, transmis-
sion, distribution and sale of energy, contracts for construction,
or commission and operation of facilities or pipelines — all of
which involve thousands of contracts, many with arbitration pro-
visions.'” Argentina has had several of these types of arbitrations.

In 2017, for example, Argentina’s state-owned energy com-
pany, YPF, paid US$114 million to a local gas pipeline company,
Transportadora de Gas del Mercosur (TGM), to settle an ICC
award issued in 2016 in favour of TGM and Brazilian energy
companies AES Uruguaiana (AESU) and Sulgas.'”

The dispute arose in 2004, when YPF reduced gas supplies to
a power plant run by AESU in Brazil, allegedly due to a cap on
gas exports imposed by the former Argentine government dur-
ing its energy crisis. Both parties brought several claims before an
ICC tribunal seated in Montevideo, Uruguay. The tribunal found
that YPF had repudiated its gas supply contract with AESU and
was responsible for losses caused to the other parties.'™

The ICC award required YPF to pay US$319 million to
TGM and US$185 million to AESU and Sulgas, plus interest.'®
YPF reached a US$60 million settlement with AESU and Sulgis
in early 2017. The settlement with TGM put an end to a case in
which YPF had faced claims of around US$1.4 billion.""
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Future frends

According to Queen Mary University’s recent survey, 85 per cent
of respondents believe that the use of international arbitration in
the energy sector is likely to increase even more in the future.'”
Given its natural resources and recent history, Latin America is
likely to be part of this trend. As in the past, the energy arbitration
landscape in the continent will likely be shaped by the regula-
tory measures taken by the different states. Recently, several Latin
American countries have taken measures to attract foreign invest-
ment and provide protection to investors in the energy sectors.
Below we discuss the potential for arbitrations resulting from such
measures in Mexico and Argentina, as well as in the renewable
energy sector.

Mexico
In addition to its ratification of the ICSID convention (discussed
above), on 23 April 2018 Mexico agreed on the outlines of a
new trade deal with the European Union, including provisions
that will ‘fundamentally [reform] the old-style ISDS system’.!*®
Among its announced features, the new trade deal will provide
for a permanent two-tier investment court to hear investor—state
disputes. Members of the court will be appointed in advance by
the European Union and Mexico and be subject to ‘strict require-
ments of independence and integrity’.'” Cases will be heard by
a tribunal of first instance whose decisions can be referred to an
appeals tribunal.""” Investment protection standards under the deal
will include:
* guarantees on non-discrimination;
* no expropriation without prompt and adequate compensa-
tion; and

* fair and equitable treatment.'"!

According to the European Union, the new system promises
more transparency, with hearings to be held in public and docu-
ments relating to disputes to be published online. Third parties
will be allowed to make submissions in cases.''

Although Mexico is the seventh most frequent respondent in
investor—state arbitration in the world and the third in the region

with 25 claims, '

none of the registered cases so far are energy-
related.' This, however, might change in the next few years as
the frontrunner for the July 2018 presidential election in Mexico,
Andrés Manuel Loépez Obrador, has pledged to hold a referen-
dum on the energy reform and review the oil contracts with
international firms.' Thus, there is a possibility that Mexico’s
fairly recent opening of the energy sector to foreign investors
described earlier could be reversed at least to some extent. When
this has happened in other Latin American countries, investment
and commercial arbitrations against the state or state—owned com-
panies have ensued. There is also potential for contractual, down-
stream disputes even in the absence of any change in regulation.

Argentina

President Macri of Argentina has taken a number of measures to
restore Argentina’s energy sector by restructuring it and focus-
ing on the collaboration between investors and YPF, Argentina’s
state—controlled energy company. For example, YPF recently
announced a strategy plan for the next five years (2018-2022), with

planned investments over US$30 billion. "

In this scheme, private
oil companies would play a paramount role through partnership
agreements with YPF.!" Investors such as ExxonMobil, Chevron
Corp, Schlumberger, American Energy Partners LP and Statoil,'®

among others, are reportedly interested in such agreements.
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In addition, Argentina’s new administration seeks to develop
the Vaca Muerta field, considered the second largest shale gas
reservoir in the world.""” Following a number of government’s
measures, pricing and labour costs are being settled,' and a ten-
der for a US$500 million train line is being placed.'!

Stakeholders in Argentina’s efforts to develop its energy
resources will not only include the government and foreign
investors but other players such as local companies and labour
unions.'? If the government subsequently faces economic or
political pressure to backtrack on some of its commitments to
foreign investors, disputes may arise in the near future.

Renewable energy

Latin America has seen significant investment in renewable
energy in recent years, exceeding US$80 billion over the period
2010-2015 (excluding large hydropower projects).'® For the first
time in 2015, in addition to Brazil, both Mexico and Chile joined
the list of the top 10 largest renewable energy markets globally.'?*

Argentina is also making significant efforts to boost its renew-
able energy market and attract foreign investment. For example,
in 2016, Macri’s government launched RenovAr — a programme
aimed at diversifying the country’s energy matrix, easing depend-
ence on imported fossil fuels and reducing carbon emissions. Its
target is to produce 20 per cent of Argentina’s electricity from
renewable sources (wind, solar, biogas and biomass) by 2025, by
attracting about US$35 billion in investments.'®

A few years before Latin America, many European countries
also saw significant investment in their renewable energy sec-
tors. When the global financial crisis hit, many such countries cut
back on incentives made to attract this investment, and dissatisfied
foreign investors brought claims against some of them under the
Energy Chartered Treaty (ECT)."*

It is possible that Latin America could be the next region
hit by renewable energy arbitration, but with some differences.
The most important incentives in Europe were feed-in tariffs,'?’
which have been the main focus of current European renew-
able energy disputes.'*® However, the incentives given to renew-
able energy investors by Latin American countries have mostly
been tax-based. Accordingly, potential renewable energy cases
in Latin America would likely be tax-related rather than tariff-
related. Notably, under many investment treaties, tax matters can-
not be arbitrated.

In any case, Latin America’s renewable energy market is still
at the investment stage. Before any renewable energy arbitration
cases arise in the region, the incentives offered to investors would
have to be curtailed. Although there is no sign of this happening
now, given Latin America’s historical political swings, this could
change in the not-so-distant future.

The authors thank Tomas Ambrosini, Oriol Valenti and Stephanie
Limaco for their contribution to this chapter.
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American law firm. Mr Costabile currently teaches international
commercial arbitration and international arbitration and energy
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Wilmer Cutler Pickering Hale and Dorr LLP offers one of the world's premier international arbitration
and dispute resolution practices. The multinational team - consisting of over 70 lawyers, trained
and qualified in a wide range of common and civil law jurisdictions — has extensive experience with
arbitration administered by all of the major international arbitration institutions, including the ICC,
LCIA, ICSID, UNCITRAL, AAA/ICDR, SIAC, HKIAC, SCC and others, as well as more specialised forms of

institutional arbitration and ad hoc arbitrations. In recent years, the practice has handled more than
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650 proceedings, in numerous arbitral seats, and governed by the laws of more than 70 different
legal systems. In addition to representing clients as counsel, many of the firm’'s international arbitra-
tion lawyers regularly sit as arbitrators. The practice has particular experience in a number of special-
ised substantive areas, including: disputes involving states; energy; financial services; joint venture,

services and franchise disputes; insurance; mergers and acquisitions; construction and engineering;
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