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Webinar Guidelines

WilmerHale has been accredited by the New York State and California State Continuing Legal Education Boards as a provider of 
continuing legal education. This program is being planned with the intention to offer CLE credit in California and non-transitional credit in 
New York. This program, therefore, is being planned with the intention to offer CLE credit for experienced New York newly attorneys only.  
Attendees of this program may be able to claim England & Wales CPD for this program. WilmerHale is not an accredited provider of 
Virginia CLE, but we will apply for Virginia CLE credit if requested. The type and amount of credit awarded will be determined solely by 
the Virginia CLE Board. Attendees requesting CLE credit must attend the entire program.

 Participants are in listen-only mode
 Submit questions via the Q&A box on the bottom 

right panel
 Questions will be answered as time permits
 WebEx customer support: +1 888 447 1119, press 2
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What is an ICO? 

 An ICO, or initial coin offering, is the sale of virtual 
coins or tokens, often as a means of capital raising by 
startup companies that are involved in blockchain 
technology. Depending on the terms of the offering, 
purchasers may use virtual currencies (such as 
Bitcoin or Ether) or fiat currency to purchase the coins 
or tokens.

 ICOs, token pre-sales, and similar sales of 
blockchain-based coins and tokens are quickly 
becoming an important fundraising option for many 
early-stage companies.
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The Rise of ICOs
 Since 2016, there have been 

250+ blockchain startups that 
have closed ICOs for over $2B in 
funding.

 Early-stage “traditional" equity 
investment (i.e. non-ICO) in 
blockchain companies by VCs 
and other corporate investors 
was $73 million in Q3 2017, 
representing only 7 financing 
rounds (lowest point since Q4 
2013).
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The Rise of ICOs
 By contrast, 150 companies raised an estimated $1.3 billion

via ICOs in Q3 2017.  Year-to-date, ICOs have raised more 
than $2 billion, with core development and blockchain 
governance platform Tezos claiming the largest ICO round at 
around $230 million.

 Filecoin, a distributed file storage platform, closed the second-
largest ICO YTD with its $210M token sale in Q3 2017.

 Doubling on a monthly basis. 
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The Rise of ICOs
 In Q3 2017, all tech angel and seed deals totaled $1.4 billion, 

with more than 1,600 deals in that quarter.
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How Does It Work?  

It starts with understanding cryptocurrencies
 Cryptocurrencies like Bitcoin and Ethereum are digital 

currencies created and regulated—in terms of currency 
creation—by encryption techniques. 

 In a sense, it's simple: Solve the code to unlock the cash, 
which can then be used to buy and sell goods and services, or 
be exchanged for U.S. dollars or any other fiat currency.

 Where initial coin offerings enter the picture is when a startup 
creates a new cryptocurrency that people buy with the more 
common and established Bitcoin and Ethereum.
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How Does It Work? continued

But ICOs aren't standard money
 Even though an ICO raises funds, the "coins" are not currency. 

Instead, the coins or tokens purchased in an initial coin offering can 
be used to transfer value within the new coin's ecosystem, or to other 
cryptocurrencies' ecosystems. 

 Not unlike a Kickstarter campaign, an ICO usually sets a minimum 
goal for a fundraise and a period of time to reach that goal.

 If the requirements are met, then the tokens are distributed and can 
be used for the purchase and use of certain products developed by 
the start-up.  
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How Does It Work? continued

 Most "investors," however, seem to be simply hoping for 
a jump in the price of the new currency, much as we've 
seen from Bitcoin and Ethereum, the two established 
players.  If you bought $100 of Bitcoin on January 1, 
2011, it would be worth over $1.7M today.

 Individuals choose to invest in ICOs typically because 
they believe that the tokens will have value either in and 
of themselves as currency (e.g., Bitcoin) or because the 
tokens will have value on the platform to be created 
(e.g., Ethereum)
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How Does It Work? continued

Launching your own currency: How it works
 Starting an ICO is not unlike starting a crowdfunding venture.

 Entrepreneurs and startups that want to launch an ICO typically 
create a company, build their startup to an early stage, announce 
their plan to launch a token sale, and publish a white paper about 
what they intend to create, how they intend to do it, and how much 
money they need to make it happen.

 Then they launch their new cryptocurrency via a service like CoinList
or Waves, which promises "your blockchain token in one minute."

 Like an IPO, the tokens are typically sold at a fixed price by the 
startup, and then they are traded on exchanges after the issuance.  
Laws of supply and demand determine the price on the exchanges 
after the initial issuance.  
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How Does It Work? continued

 It all seems like ridiculously easy money, and even perhaps a 
bit scammy. And there have been several ICO scams to 
date—and they tarnish the image of all ICOs.

 Clearly, the better ICOs are well backed by strong teams. 
 Scams have raised the attention of the SEC.
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SEC Confirms Some ICOs Are 
Securities Offerings
 On July 25, the SEC issued its Report of 

Investigation of an offering of digital tokens by 
“The DAO.”

 The Report makes clear the SEC’s view that 
the traditional securities law analysis applies 
to new technologies, noting that “the federal 
securities laws apply to those who offer and 
sell securities in the United States, regardless 
whether the issuing entity is a traditional 
company or a decentralized autonomous 
organization, regardless whether those 
securities are purchased using US dollars or 
virtual currencies, and regardless whether 
they are distributed in certificated form or 
through distributed ledger technology.”
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Why It Matters if an ICO Is a Securities 
Offering
 Under the federal securities laws, any offer and sale of 

securities must be registered under the Securities Act or 
conducted under an applicable exemption from registration. 
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Why It Matters if an ICO Is a Securities 
Offering
 An ICO that does not meet the requirements of an exemption 

from registration would likely be an illegal offering and the 
issuer or individual responsible for promoting it could face civil 
or criminal liability. 

 The purchasers of the securities also have the right under the 
Securities Act to force the seller to rescind the transaction and 
repurchase the securities at their original purchase price, plus 
interest.

 If securities are offered, the activities of exchanges and other 
intermediaries would also come under scrutiny. 
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The DAO – Background

 Over a one-month period in 2016, The DAO offered and sold 
approximately 1.15 billion DAO tokens in exchange for a total 
of approximately 12 million Ether (ETH), a virtual currency 
used on the Ethereum Blockchain. 

 At the time the offering closed, the total ETH raised by The 
DAO was valued at approximately $150 million US dollars. 

 Investors could hold the tokens as an investment with certain 
voting and ownership rights or could sell them on web-based 
secondary market platforms. 
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The DAO – Background continued

 The tokens were promoted and sold through a website that 
described The DAO’s purpose as being “[t]o blaze a new path 
in business for the betterment of its members, existing 
simultaneously nowhere and everywhere and operating solely 
with the steadfast iron will of unstoppable code.” 

 According to promotional materials, The DAO would earn 
profits by funding projects that would provide DAO token 
holders a return on their investment. Token holders would 
receive “rewards” and then vote to either use the rewards to 
fund new projects or to distribute the ETH to token holders. 
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The DAO – Background continued

 There were no limitations placed on the number of DAO tokens 
offered for sale, the number of purchasers of tokens, the level of 
sophistication of purchasers or their ability to resell the tokens. 

 The DAO represented that the tokens would be available for 
secondary market trading after the offering period, and a number of 
platforms posted notices on their own websites and through social 
media to say that they would support secondary market trading of the 
tokens. 

 In addition to secondary market trading on the platforms, the tokens 
were to be freely transferable on the Ethereum Blockchain and token 
holders would be able to redeem their tokens for ETH through a 
process referred to as a DAO entity “split,” which the SEC described 
in its Report as a “complicated, multi-week (approximately 46-day)” 
process.
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The DAO – Background continued

 Following the offering, between May and September 2016, the 
tokens were sold on a number of different platforms, which 
used electronic systems that allowed their customers to post 
orders for the tokens anonymously. 

 In June 2016, an unknown individual or group was able to 
exploit a flaw in The DAO’s code to steal approximately one-
third of The DAO’s assets. 

 The DAO took steps to revise the Ethereum protocol going 
forward so that token holders could exchange their tokens for 
ETH and avoid loss of their investments.
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The DAO – Securities Law Analysis

 Both the Securities Act of 1933 and the Securities Exchange 
Act of 1934 include a broad definition of the term “security” 
that encompasses a variety of instruments, including an 
“investment contract.” 

 The facts and circumstances test set forth by the US Supreme 
Court in SEC v. W.J. Howey Co. has long been applied to 
determine whether a particular instrument should be 
considered an “investment contract” and therefore a “security” 
for purposes of the Securities Act. 
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The DAO – Securities Law Analysis

 The elements to be considered in the application of the Howey
test are whether the purchasers of the instrument: (i) invested 
money or valuable goods or services; (ii) were investing in a 
common enterprise; (iii) with a reasonable expectation of 
earning profits; (iv) that were to be derived from the efforts of 
others.

 The SEC Report provides a detailed analysis of the facts and 
circumstances of the DAO offering and applies the Howey test 
to determine that the DAO tokens were “investment contracts” 
and therefore subject to the federal securities laws. 
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The DAO – Securities Law Analysis 

 The SEC easily found that three of the elements were met—
that the payments by purchasers in Ether would be considered 
an investment of money, and that the investors in The DAO 
were investing in a common enterprise and had a reasonable 
expectation of profit in light of the stated objective of The DAO, 
which was to fund projects in exchange for a return on 
investment, and token holders would share in potential profits. 
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The DAO – Securities Law Analysis

 The SEC discussed in detail the application of the fourth 
element of the test—the requirement that the investors have an 
expectation that the profits would be derived from the efforts of 
others. Key to this part of the analysis was the significant 
reliance The DAO investors placed on the managerial and 
entrepreneurial efforts of the founders and curators. The SEC 
also noted in this respect that DAO token holders had only 
limited voting rights and access to information. 

 Seen through the lens of the Howey test, it is not surprising 
that the SEC found a security to exist in the DAO offering. 
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What Does The DAO Report Mean for 
ICOs Going Forward? 
 The most notable element of the report was the fact that 

the SEC did not issue a blanket characterization for 
blockchain tokens as securities—rather, it said that those 
determinations would be made on a case-by-case basis, 
with some falling in that definition and others outside it. 

 While not free from doubt, the new clarity on the SEC’s 
view of the appropriate analysis to be applied may make 
it easier for token issuers to structure their offerings to 
avoid characterization as a security. 
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What does The DAO Report Mean for 
ICOs Going Forward?
 The SEC has now made it clear that it is willing to assert 

jurisdiction if a security is present based on the Howey
analysis.

 In this situation, issuers of such tokens may wish to 
consider structuring the offering to comply with the US 
federal securities laws. 
 However, an acknowledgment that a particular token 

is a security may have other significant regulatory 
consequences.
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Issues for Exchanges and Intermediaries
 The Report also stressed the need for compliance with the 

requirements under the Exchange Act for registration of exchanges 
that effect transactions in securities. 

 Section 5 of the Exchange Act makes it unlawful for any exchange to 
effect a transaction in a security unless the exchange is registered 
with the SEC or exempt from registration. 
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Issues for Exchanges and Intermediaries

 In the Report, the SEC concludes that various platforms that 
traded DAO tokens met the definition of an “exchange” under 
the Exchange Act and did not appear to have a valid 
exemption from registration. 

 As a result, had the Division of Enforcement determined that it 
would recommend that the SEC pursue an enforcement action 
against the platforms, the SEC would have alleged violations 
of Section 5 of the Exchange Act, and could have pursued a 
cease and desist order, disgorgement and/or penalties.
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Other Regulatory Questions

 Will the tokens be subject to regulation by the CFTC 
under laws applicable to trading of commodities?

 Will state money transmitter laws (or the federal regime 
for money services businesses) apply to the tokens?

 Does the New York State bitlicense apply to the issuer of 
the tokens?

 Regulatory issues outside of the United States
 China recently banned ICOs; other countries have 

issued guidance and warnings.
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Conclusion 

 Market participants should continue to proceed with 
caution in structuring offers and sales of tokens, and 
should consider carefully the factors considered in 
the SEC’s Report and the SEC’s analysis and 
conclusions based on those factors. 

 In particular, it will be important for market 
participants to consult with experienced counsel in 
considering transactions involving tokens and other 
virtual currency.
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Questions

Glenn Luinenburg

Partner, WilmerHale

+1 650 858 6075

glenn.luinenburg@wilmerhale.com

Jennifer Zepralka

Partner, WilmerHale

+1 202 663 6798

Jennifer.Zepralka@wilmerhale.com

Wilmer Cutler Pickering Hale and Dorr LLP is a Delaware limited liability partnership. WilmerHale principal law offices: 60 State Street, Boston, Massachusetts 02109, +1 617 526 6000; 
1875 Pennsylvania Avenue, NW, Washington, DC 20006, +1 202 663 6000. Our United Kingdom office is operated under a separate Delaware limited liability partnership of solicitors and 
registered foreign lawyers authorized and regulated by the Solicitors Regulation Authority (SRA No. 287488). Our professional rules can be found at www.sra.org.uk/solicitors/code-of-
conduct.page. A list of partners and their professional qualifications is available for inspection at our UK office. In Beijing, we are registered to operate as a Foreign Law Firm 
Representative Office. This material is for general informational purposes only and does not represent our advice as to any particular set of facts; nor does it represent any undertaking to 
keep recipients advised of all legal developments. Prior results do not guarantee a similar outcome. © 2004-2017 Wilmer Cutler Pickering Hale and Dorr LLP
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Additional Resources
For more information visit WilmerHaleLaunch.com
 A website full of vital information, tools and connections needed to position 

entrepreneurs and startups for success
 Draws on expertise of WilmerHale's extensive team of lawyers practicing in 

areas critical to emerging companies in various stages of growth
 Features a growing library of video insights from lawyers, investors and other 

experts
 Allows entrepreneurs 

and investors to build 
knowledge, research 
topics with everyday 
impact and connect 
with dedicated 
lawyers

 Contains Document 
Generator


