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Webinar Guidelines 
 Participants are in listen-only mode 
 Submit questions via the Q&A box on the bottom 

right panel 
 Questions will be answered as time permits 
 Offering 1.0 CLE credit in California and New York* 
 WebEx customer support: +1 888 447 1119, press 2 

3 

*WilmerHale has been accredited by the New York State and California State Continuing Legal Education Boards as a provider of continuing 
legal education. This program is being planned with the intention to offer CLE credit in California and non-transitional credit in New York. This 
program, therefore, is not approved for New York newly admitted attorneys. Attendees of this program also may be able to claim England & 
Wales Unaccredited CPD for this program. WilmerHale is not an accredited provider of Virginia CLE, but we will apply for Virginia CLE credit if 
requested. The type and amount of credit awarded will be determined solely by the Virginia CLE Board. Attendees requesting CLE credit must 
attend the entire program.   
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Agenda 

1. Challenging Agency Action Using the 
APA 

2. Defending Investigations & 
Enforcement 
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The APA - Overview 

• Establishes standards for agency 
decisionmaking  

• Allows for judicial review of: 

• Agency action made reviewable by 
statute; and  

• Final agency action “for which there is no 
other adequate remedy in a court” 
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APA – Threshold Considerations 
• Ripeness 

• Is the agency action “final,” i.e., does it determine rights or obligations or may it result in 
legal consequences? 

• Can the agency action be facially challenged or can it be challenged only after it has 
been applied? 

• Standing 
• Is there a plaintiff with individual standing, i.e. that meets Article III (injury in fact, 

causation, redressability) and zone-of-interests requirements? 

• If plaintiff is an association, does it meet the associational standing requirements—most 
critically, is there an identifiable association member that would have standing in its own 
right? 

• Reviewability & Venue 
• Is there a court in which the action must be brought? For example, some statutes 

require that cases be brought in a U.S. Court of Appeals. 

• Is there a favorable venue?  Considerations include judicial subject-matter expertise, 
philosophical make-up of the court, location of plaintiff(s). 

 

 
 

6 



WilmerHale 

Threshold Considerations – Ripeness 
• The APA only allows courts to review actions where 

provided by statute or where the agency action is 
final and otherwise unreviewable 

• Examples: 

• Silberstein v. SEC (D.D.C. 2016): SEC’s failure to respond 
to a petition for rulemaking seeking forced disclosure of 
corporate political donations was not an “agency action” 

• Sec. Indus. and Fin. Mkts. Ass’n v. CFTC (D.D.C. 2014): 
CFTC policy statement regarding extraterritorial application 
of swap regulations was not “final agency action” 
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Threshold Considerations – Standing 
• A party has standing to challenge an agency action 

only if the action has harmed or is likely to harm the 
party 

• Examples: 

• State Nat. Bank of Big Spring v. Lew (D.C. Cir. 2015): 
Bank regulated by CFPB had standing to challenge the 
constitutionality of the CFPB and of the appointment of its 
director, but lacked standing to challenge constitutionality of 
FSOC because it had not been designated a systemically 
important institution 

• In several cases, courts have dismissed associations for 
failing to identify with specificity a member with standing 
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Threshold Considerations (cont’d) 
• APA suits against federal agencies may generally be 

brought in the District of Columbia or in the district 
where the plaintiff is domiciled 

• Unless a statute provides for direct review in a Court 
of Appeals, lawsuits challenging agency action must 
be brought in district court 

• Loan Syndications and Trading Ass’n v. SEC (D.C. Cir. 
2016): Direct review of a joint rulemaking is not available 
where only part of rule could have been passed under 
statute containing direct review provision 
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APA – Deference to Agency Interpretation 
• Agency interpretations of statutes and regulations 

typically receive deferential treatment from courts 

• An agency’s interpretation of a statute it administers 
is generally analyzed under Chevron, which has two 
steps: 

• Step 1.  Is the statute ambiguous?  If yes… 

• Step 2.  If the statute is ambiguous, is the 
agency’s interpretation reasonable? If yes… 

• Defer to agency interpretation 
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APA – Level of Deference (cont’d) 
• Chevron deference extends to question of whether Congress 

intended for agency to interpret provision of statute it 
administers 

• City of Arlington v. FCC (2015): FCC entitled to Chevron 
deference on question of whether agency allowed to interpret 
requirement that states act on siting applications “within a 
reasonable period of time” 

• Even where Chevron deference does not apply, courts will 
consider agency interpretations for their persuasive value, 
called Skidmore deference 

• Courts also accept an agency’s interpretation of its own 
regulations unless clearly erroneous (Auer deference) 
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APA – Types of Challenges 
1. Challenge to agency’s authority 

• E.g., the action violated a statute, a regulation, or 
the Constitution 

2. Challenge to agency’s reasoning 
• E.g., the action was arbitrary and capricious or 

unsupported by evidence 

3. Challenge to agency’s process 

• E.g., the agency failed to provide notice or an 
opportunity to respond 
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APA – Challenge to Agency’s Authority 
• Is the rule “in excess of statutory jurisdiction, authority, or limitations, 

or short of statutory right”?   
• Agencies’ authority to regulate requires statutory authorization  
• Am. Petroleum Inst. v. SEC (D.D.C. 2013): Agency rule implementing 

Dodd-Frank Act reporting requirement not entitled to deference where 
agency wrongly thought itself bound by clear statutory command 

• Is the rule “contrary to constitutional right, power, privilege, or 
immunity”?   
• Agencies do not receive deference from courts considering constitutional 

challenges 

• Nat’l Ass’n of Manufacturers v. SEC (D.C. Cir. 2015): Rule requiring 
public disclosure on website and in SEC reports that products were not 
“DRC conflict free” was not implemented in an arbitrary and capricious 
manner, but still violated First Amendment 
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APA – Challenge to Agency’s Reasoning 
• Courts can overturn an agency action that is 

“arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law” 

 

• Arbitrary & capricious review requires 
• That agencies examine the relevant data 
• That agencies consider the appropriate factors and do not 

consider inappropriate factors 
• That agencies articulate a reasonable explanation for their 

actions 
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APA – Challenge to Agency’s Reasoning 
• Did the agency consider all the relevant data, 

including costs? 
• Michigan v. EPA (2015): EPA’s failure to consider costs when 

deciding whether regulation was “appropriate and necessary” was 
unreasonable interpretation of Clean Air Act 

• Business Roundtable v. SEC (2011): SEC has statutory 
obligation to consider economic consequences of its rules 

• Did agency consider all the factors?  
• MetLife v. FSOC (D.D.C. 2016):  FSOC’s failure to explain its 

deviation from its stated guidelines in designating MetLife as a 
systemically important institution was arbitrary and capricious, as 
was its failure to consider the costs to MetLife of being designated 
(applying Michigan v. EPA) 
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APA – Challenge to Process (cont’d) 
• The APA instructs courts to “hold unlawful and set 

aside agency action, findings, and conclusions 
found to be … without observance of procedure 
required by law” 

• Sources of law include: 
• The APA 
• The agency’s organic statute 
• The statute authorizing the agency’s action 
• Rules or regulations adopted by the agency 
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APA – Challenge to Process (cont’d) 
• Did the agency follow proper notice-and-comment 

procedures? 
• Agency rulemaking generally requires the publication of a 

Notice of Proposed Rulemaking in the Federal Register and 
the opportunity to comment 

• Note that this does not apply to general statements of policy 
or interpretative rules 

• Investment Co. Ins. v. CFTC (D.C. Cir. 2013): Notice and 
comment requirement did not extend to seven-factor test for 
determining violations of marketing restriction included in 
final rule because CFTC retained discretion to evaluate 
potential violations on case-by-case basis 
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Agencies’ Investigative and Enforcement 
Authority—Focus on the CFPB 

• Investigative Authority. Expansive powers 
to investigate covered entities 

• Enforcement Authority. CFPB’s 
enforcement authority less well-developed 
than prudential regulators’ authority 
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CFPB’s Investigative Authority 
• Ability to investigate entities who may have 

information relevant to an alleged violation of 
“Federal consumer financial law” 

• Civil Investigative Demands and Subpoenas 
• Documents 
• Tangible things  
• Written reports 
• Interrogatories 
• Testimony 

• Extends to third parties 
• New experience for financial institutions 
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Investigative Authority: Selling Source 
• Selling Source administratively challenged CFPB’s 

CID on two grounds: 

• Notification of Purpose not specific 

• Investigation related to an enforcement proceeding outside 
of the scope of the Bureau’s authority 

• Director Cordray rejected challenge in August 2015 

• Notification of Purpose not a “detailed narrative” 

• Bureau may serve CIDs on otherwise non-covered entities 
if they transact business with financial institutions 
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Investigative Authority: ACICS 
• CFPB v. Accrediting Council for Independent 

Colleges and Schools (ACICS).  ACICS’s request 
to modify or set aside CID denied by the Bureau 

• ACICS refused to comply and the Bureau filed 
suit in federal court to enforce the CID 

• District court ruled in favor of ACICS 

• Bureau lacked statutory authority to issue CID 

• ACICS’s accrediting role insufficiently related to the 
Bureau’s authority to investigate private student lending 
practices 
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“Although it is understandable that 
new agencies like the CFPB will 
struggle to establish the exact 
parameters of their authority, they 
must be especially prudent before 
choosing to plow head long into 
fields not clearly ceded to them by 
Congress.” 

Investigative Authority: ACICS 
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Enforcement Authority 

• Federal consumer financial laws 

• UDAAP 

• Federal consumer financial laws 
• ECOA 
• FCRA 
• RESPA 
• FDCPA 

• Prudential regulators’ authority 
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Enforcement Mechanisms 
• CFPB. Administrative forum or litigation in district 

court 
• Slight preference for administrative proceeding 

• Appeals reviewed de novo by Director 
• Courts give deference to Director’s decision  
• CFPB believes administrative forum is subject to no statute of 

limitations 

• Prudential regulators.  Informal or formal 
enforcement action 
• Informal: nonpublic, voluntary commitments 
• Formal: public, enforced through federal court system 
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Enforcement Remedies 
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• CFPB:  
• Civil monetary penalties 
• Equitable monetary penalties 
• Other remedies 

 
• Other agencies: 

• Cease and desist orders 
• Written agreements 
• Prompt correct action directives 
• Removal and prohibition orders 
• Civil monetary penalties 
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Consent Orders 
• May impose burdensome requirements 

 
• Allow company greater control over outcome 

 
• Litigation costs can be significant 

 
• Litigation as check on uncertain Bureau authority? 
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Scope of Authority: CFPB v. ITT 

• Bureau alleged that ITT violated Truth in 
Lending Act ( “TILA”) and prohibition on 
UDAAP through high-pressure sales tactics 

• District court denied ITT’s motion to dismiss 
on unfairness and abusiveness claims, but 
dismissed TILA claim 

• Statute of limitations applies to CFPB’s TILA 
claims in federal district court 
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Scope of Authority: CFPB v. Hanna 

• CFPB alleged that Hanna law firm failed to have 
attorneys properly review court filings and 
documentation when suing consumers 

• Hanna filed motion to dismiss on grounds of 
practice-of-law exclusion and statute of limitations 

• Court denied motion to dismiss but rejected 
Bureau’s argument that no statute of limitations 
applies to its FDCPA claims 
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Scope of Authority: CFPB v. PHH 

• Bureau alleged mortgage insurance 
kickback scheme 

• Cordray affirmed ALJ opinion and increased 
penalty to $109 million 

• PHH appealed to DC Circuit, raising RESPA 
issues and constitutional challenge to the 
Bureau’s structure 

• Skepticism of CFPB during oral argument 
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Questions?  

*WilmerHale has been accredited by the New York State and California State Continuing Legal Education Boards as a provider of continuing legal education. This program is being 
planned with the intention to offer CLE credit in California and non-transitional credit in New York. This program, therefore, is not approved for New York newly admitted attorneys. 
Attendees of this program also may be able to claim England & Wales Unaccredited CPD for this program. WilmerHale is not an accredited provider of Virginia CLE, but we will apply for 
Virginia CLE credit if requested. The type and amount of credit awarded will be determined solely by the Virginia CLE Board. Attendees requesting CLE credit must attend the entire 
program.   
 
Wilmer Cutler Pickering Hale and Dorr LLP is a Delaware limited liability partnership. WilmerHale principal law offices: 60 State Street, Boston, Massachusetts 02109, +1 617 526 6000; 
1875 Pennsylvania Avenue, NW, Washington, DC 20006, +1 202 663 6000. Our United Kingdom office is operated under a separate Delaware limited liability partnership of solicitors and 
registered foreign lawyers authorized and regulated by the Solicitors Regulation Authority (SRA No. 287488). Our professional rules can be found at www.sra.org.uk/solicitors/code-of-
conduct.page. A list of partners and their professional qualifications is available for inspection at our UK office. In Beijing, we are registered to operate as a Foreign Law Firm 
Representative Office. This material is for general informational purposes only and does not represent our advice as to any particular set of facts; nor does it represent any undertaking to 
keep recipients advised of all legal developments. Prior results do not guarantee a similar outcome. © 2004-2016 Wilmer Cutler Pickering Hale and Dorr LLP 
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