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Webinar Guidelines
• Participants are in listen-only mode
• Submit questions via the Q&A box on the bottom
right panel
• Questions will be answered as time permits
• Offering 1.0 CLE credit in California and New York*
• WebEx customer support: +1 888 447 1119, press 2

* WilmerHale has been accredited by the New York State and California State Continuing Legal Education Boards
as a provider of continuing legal education. This program is being planned with the intention to offer CLE credit in
California and non-transitional credit in New York. This program, therefore, is not approved for New York newly
admitted attorneys. WilmerHale is not an accredited provider of Virginia CLE, but we will apply for Virginia CLE
credit if requested. The type and amount of credit awarded will be determined solely by the Virginia CLE Boards.
Attendees requesting CLE credit must attend the entire program.
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Current Issues in Debt Collection
•
•
•
•
•
•
•

The FDCPA
UDAAP
CFPB Priorities and Enforcement
CFPB Proposed Debt Collection Rule
FTC Actions and Enforcement
Compliance Best Practices
Questions
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The FDCPA: History
• Abusive Practices
• Evidence of abusive, deceptive, and unfair debt collection
practices by many debt collectors

• Inadequacy of laws
• Existing laws for redressing injuries were inadequate

• Available non-abusive collection methods
• Means other than misrepresentation or other abusive debt
collection practices were available

• Purposes

Source:
15 U.S.C. 1692

• To eliminate abusive debt collection practices
• To insure debt collectors who refrain from using abusive
practices are not competitively disadvantaged
• To promote consistent State action against abusers
WilmerHale
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The FDCPA: Requirements
• Third parties may be contacted only to obtain
location information
• Initial Mini-Miranda Notice
• Issue: Leaving messages vs. Disclosure to third parties

• Cease and Desist Notices
• Validation of debts
• Prohibited practices
•
•
•
•

Harassment or abuse
False or misleading representations
Unfair practices
Furnishing deceptive forms

Source:
15 U.S.C. 1692a -1692j
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The FDCPA: Applicability
• The term “debt collector” means:
• Any person engaged in business, the principal purpose of
which is the collection of any debts, or who regularly
collects or attempts to collect, directly or indirectly, debts
owed or due or asserted to be owed or due another.
• Includes any creditor who, in the process of collecting his
own debts, uses any name other than his own which would
indicate that a third person is collecting or attempting to
collect such debts.

• Exclusion:
• Any employee of a creditor while, in the name of the
creditor, collecting debts for such creditor.
•

Issue: Debts acquired “in default”

Source:
15 U.S.C. 1692a
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UDAAP: CFPB Bulletin 2013-07
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UDAAP: Novel CFPB Actions
•
•

Hanna & Associates – July 2014
Law firm allegedly engaged in a “lawsuit mill” by filing lawsuits and affidavits
without “meaningful attorney involvement.” The firm filed numerous lawsuits
over the course of 2 years. The CFPB claims the practice is a type of
intimidation against consumers with no legal expertise.

•
•

Corinthian Colleges – September 2014
For-profit colleges sued for allegedly conducting a predatory lending
scheme. After students agreed to take out private loans, Corinthian allegedly
began debt collection tactics to influence students to pay back loans while
still in school. The debt collection practices allegedly included taking
students out of class, blocking access to educational resources, and
withholding diplomas.

•
•

Universal Debt & Payment Solutions – March 2015
Debt collector allegedly attempted to collect debts not owed. CFPB further
alleged the debt collectors harassed and lied to consumers, including
multiple threatening robo-calls that told consumers they had committed
crimes, and by threatening legal action.
Suit also names telemarketing company and payment processors as
defendants.

•

Source: Hanna & Associates: http://w w w.consumerfinance.gov/new sroom/cfpb-files-suit-against-debt-collection-law suit-mill/
Corinthian Colleges: http://w w w.consumerfinance.gov/new sroom/cfpb-sues-for-profit-corinthian-colleges-for-predatory-lending-scheme/
Universal Debt & Payment Solutions: http://w w w.consumerfinance.gov/new sroom/cfpb-sues-participants-in-robo-call-phantom-debt-collection-operation/
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CFPB Debt Collection Enforcement
Actions: 2013 - 2015
Collector

Date

Remediation

Civil Money
Penalty

Cash America
International

11/20/13

$8,000,000

$5,000,000

ACE Cash Express

7/10/14

$5,000,000

$5,000,000

Colfax Capital

7/29/14

$92,000,000

$1 (due to
bankruptcy)

DriveTime Automotive 11/19/14

$0

$8,000,000

Freedom Furniture

12/18/14

$2,596,124

$100,000

Corinthian College

2/3/15

$480,000,000

$0

$587,596,124

$18,100,001

TOTAL
Source:
CFPB Public
Enforcement
Actions
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Proposed Rule for Debt Collection
• ANPR: November 2013
• Proposed Rule: Expected late 2015 or Early 2016
• Final Rule: Expected Late 2016 or later
Expansion to
Original Creditors

FDCPA = A Floor
for Regulation

• Rules will likely
apply to original
creditors and
third-party debt
collectors alike

• Additional
requirements
and restrictions
expected via
UDAAP

Modernization
• Internet &
Social Media
• Cell Phones
• Debt Markets

WilmerHale
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CFPB: Debt Collection Complaints
Reported by Consumers
7%
10%

37%

12%

13%
20%

Attempts to collect
debt not owed
Communications
tactics
Disclosure about and
verification of debt
Taking/threatening an
illegal action
False statements or
representation
Improper sharing of
information
NOTE: Percentages do not add up to
100 % because of rounding.
Source: Fair Debt Collection Practices
Act, CFPB Annual Report, March 2015
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The FTC’s Role
• FTC views itself as a law enforcement agency
• “Crackdown” on unlawful debt collection since 2010
• “Vigorous” enforcement efforts continued in 2014:

Initiated
• 10 new
actions
against 56
defendants

Resolved
• 9 cases for
$140M in
judgments

Banned
• 47 companies
and
individuals
from debt
collection
activities

WilmerHale
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FTC-CFPB Relationship
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FTC FDCPA Cases
Recent FDCPA Cases Filed or Resolved by the FTC
Commercial
Recovery Sys.,
Inc.
(filed 1/20/15)
Centro Natural
Corp.
(filed 10/20/2014)

Complaint alleges that TX debt collector: Falsely claimed that calls were on behalf of an attorney or judicial employee;
falsely claimed that a legal action had been commenced against the consumer, seeking to resolve debts “out of court”;
and falsely threatened to sue consumers or garnish their wages, levy bank accounts, or seize property. Litigation is
pending in E.D. Texas. FTC is seeking injunctive relief and civil monetary penalties.
Complaint alleges that FL debt collector: Targeted Spanish-speaking consumers nationwide; falsely claimed that calls
were on behalf of an attorney or judicial employee; falsely threatened consumers with legal action/arrest; contacted
consumers who asked not to be called; and collected more than $2M in “phantom” debts.” Litigation is pending in S.D.
Fla. FTC is seeking injunctive relief, disgorgement and civil monetary penalties for consumer redress, and has secured a
temporary restraining order, frozen assets, and appointed temporary receiver.

Pinnacle Payment
Servs.
(orders entered
08/2014)

“Common enterprise” of CA, GA, and OH debt collectors stipulated to ban from debt collection and $9,384,628 in
consumer redress to settle allegations that collectors: Collected $MM in “phantom” debts; “robocalled” payday loan
consumers at work/at inconvenient times; left unauthorized messages with third parties; falsely threatened consumers
with legal action/arrest; failed to identify themselves as debt collectors; and failed to provide required notices.

Reg’l Adjustment
Bureau
(order entered
07/14/14)

Tenn. debt collector stipulated to $1.5M civil penalty and injunction to settle allegations that collector: Attempted to
collect “phantom” debts, often after notice from person that they are not whom the debt collector was seeking; withdrew
funds from consumers bank accounts without consent; disclosed existence of consumers’ debt to third parties, often by
leaving voicemails at numbers not belonging to consumers; called third parties multiple times to locate consumers; called
consumers at work where prohibited and/or who asked not to be called; and called consumers frequently per day.

Credit Smart, LLC
(order entered
08/2014)

“Common enterprise” of NY debt collectors stipulated to $1.2M civil penalty and injunction to settle allegations that
collector: Falsely threatened consumers with legal action/arrest; falsely threatened to garnish consumers’ wages; failed
to identify themselves as debt collectors or provide required notices; and attempted to collect on unsubstantiated debts.

Source: See FTC Letter to Hon. Richard Cordray, Director, Consumer Financial Protection Bureau, available at https://www.ftc.gov/system/files/documents/reports/federaltrade-commission-enforcement-fair-debt-collection-practices-act-report-consumer-financial/150209cfpbreport.pdf (February 5, 2015); see also FTC Enforcement Releases.
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FTC Areas of Enforcement Focus—Conduct
“Phantom
Debts”
Fees;
Notices, ID;
payday
loans

Threats

FTC FDCPA
Enforcement
Attorney;
Judicial
Employee
Representation

Third-Party
Comm.
SpanishSpeaking
Consumers

WilmerHale

16

FTC Enforcement—Other Trends
Issue

Enforcement Trends
•

Defendant
Characteristics

•
•
•
•
•
•
•

Monetary penalties typically exceed $1M
Injunctive relief, including preliminary injunctions, TROs, asset
freezes, receiverships
Industry bans
Penalties designated for consumer remediation

•
•
•

DOJ (Consumer Protection Branch)
USAO
State authorities, such as NY and IL Attorneys General

Penalties

Coordination
with Other
Agencies

Entities vary; targets typically have contacted consumers nationwide,
collected $1M or more
Separate entities charged jointly as “common enterprise”
Principals and managers charged jointly with corporate defendants
Geographic concentration: New York; Texas; California
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Compliance Best Practices
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Questions?
Daniel Chaudoin
Partner
+1 202 663 6741
Daniel.Chaudoin@wilmerhale.com

Reed Freeman
Partner
+1 202 663 6267
Reed.Freeman@wilmerhale.com

Bradford Hardin
Counsel
+1 202 663 6073
Bradford.Hardin@wilmerhale.com

* WilmerHale has been accredited by the New York State and California State Continuing Legal Education Boards
as a provider of continuing legal education. This program is being planned with the intention to offer CLE credit in
California and non-transitional credit in New York. This program, therefore, is not approved for New York newly
admitted attorneys. WilmerHale is not an accredited provider of Virginia CLE, but we will apply for Virginia CLE
credit if requested. The type and amount of credit awarded will be determined solely by the Virginia CLE Boards.
Attendees requesting CLE credit must attend the entire program.
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