
 

 

LONDON: Implications of BG v Argentina 

 

An event at our London Park Lane office considered the implications of the widely 

reported US Supreme Court decision in BG Group v Argentina. Noor Kadhim, LLM 

student at Queen Mary, University of London, reports. 

 

David D. Caron, dean of the Dickson Poon School of Law at King’s College 

London, chaired a panel consisting of Maxi Scherer of WilmerHale and Queen 

Mary, University of London and VV Veeder QC of Essex Court Chambers. Gary 

Born, Chair of the International Arbitration Practice Group, provided comments.  

 

Background to the BG case 

 

Scherer kicked off with a summary of the background to the dispute. The core issue 

hinged on the interpretation of article 8 of the UK-Argentina bilateral investment 

treaty, which requires that investors submit disputes to the host state’s courts for 18 

months before filing for arbitration. BG had argued that the local litigation 

requirement (LLR) should be interpreted as providing for a non-mandatory step. This 

claim had been accepted by the arbitral tribunal, which issued an award worth 

US$185 million in BG’s favour in 2007. The award was confirmed by a district court 

in Washington, DC, in 2010 but was set aside two years later by the DC Circuit Court 

of Appeal, which held that the tribunal exceeded its mandate by waiving the LLR. 

 

The issue before the Supreme Court was whether the tribunal had exceeded its powers 

in its interpretation of article 8 of the BIT. The court relied on the Federal Arbitration 

Act (FAA), which provides that a court may annul an award if it finds the tribunal 

exceeded the powers mandated to it by the parties.  

 

Scherer said the more fundamental question was the standard of review employed by 

the court. Should deference be given to the tribunal's decision, or should there be a de 

novo review of the tribunal’s factual and legal analysis? In other words, who bore the 

burden of interpreting the LLR: the tribunal, or the court? 

 

She briefly outlined the US authorities relied on by the Supreme Court in the majority 

decision rendered by Justice Breyer and the separate opinion by Justice Sotomayor.  

 

In AT&T Technologies, it was held that questions regarding the validity of the 

agreement to arbitrate were, regardless of whether they could be treated concurrently 

by the tribunal or the court, ultimately for the court to determine. This entailed a de 

novo review. 

 

In First Options, the court used the term “arbitrability” in a much wider sense than it 

is understood by non-US lawyers, to include jurisdictional issues. Outside the US, 

there is normally a division between issues of “jurisdiction”, which are subject to 

ultimate review by national courts, and issues of “admissibility”, which fall within the 

tribunal's remit (its competence-competence) to determine with finality. But in the BG 

decision, it was “arbitrability” in the wider, First Options sense that was applied. 

 

http://globalarbitrationreview.com/news/article/28466/us-court-refuses-set-aside-argentina-awards/
http://globalarbitrationreview.com/news/article/30098/dc-court-throws-argentina-award-appeal/


In the third case discussed by the court, Howsam, the notion of arbitrability had been 

extended yet further. The case supported the majority's view in the BG decision that 

procedural gateway questions were for the tribunal to decide. At the review stage, the 

court should give deference to the tribunal's decision. Examples of procedural 

gateway questions included issues of time bar (which was at issue in Howsam) and 

estoppel. These were applied by analogy to the LLR in the Argentina-UK BIT. 

 

The majority decision 

 

Scherer then gave an overview of the Supreme Court’s majority opinion in the BG 

case.  

 

First, the majority of the court undertook a contractual analysis in relation to the LLR. 

The question was when, rather than whether, the requirement to arbitrate was 

triggered. This was a procedural issue that centred on admissibility and not 

jurisdiction. The outcome was in keeping with recent decisions of the Swiss and the 

French courts, in which the tribunals’ decision to discount pre-conditional steps to 

arbitration was held not to be unreasonable. In the circumstances, a de novo review of 

the decision would not be permitted.  

 

Second, the majority questioned whether the same analysis should apply to an 

arbitration commitment in a treaty. It was interesting that the BIT was viewed 

essentially as a contract, in which the parties’ intentions were to be assessed in the 

same way as for private agreements. Given that consent was not specifically 

expressed to be conditional on the fulfillment of the LLR, non-observance of the LLR 

was deemed not to be a bar to the validity of the arbitration proceedings. A question 

that was deliberately left open by the court (and one that was raised in one of the 

amicus curiae submissions) was: how would the treaty have been interpreted had it 

specifically stated that the LLR was a precondition to the consent to arbitrate? 

Treating the BIT as a contract is possibly the most controversial and criticised aspect 

of the majority decision, because it discounts the public international law feature of 

the treaty and reduces it to the level of a private agreement. Given the public interests 

that are at stake, this is something that contracting states surely could not intend when 

they negotiate such instruments.  

 

Finally, having determined the standard of review, the majority of the Supreme Court 

reviewed the tribunal’s award accordingly. The tribunal had held that the LLR was 

not an absolute requirement. Second, it would have been “absurd and unreasonable” 

to require the investor to go to court in the circumstances. Third, Argentina's laws 

actually hindered the investors’ access to the courts, rendering the LLR useless. The 

majority upheld the tribunal’s decision, consistent with the above, and the view that a 

de novo review of the award was not possible. 

 

The dissenting opinion 

 

To conclude, Scherer briefly discussed the dissenting opinion, given by Chief Justice 

Roberts. Roberts disagreed with the treaty analysis in the majority decision, 

highlighting the distinct nature of treaty arbitration. He considered that the BIT 

merely set out a unilateral offer to arbitrate subject to certain requirements being met 

by the investor. These included the LLR, which he characterised as a precondition to 



the formation of the arbitration agreement. Scherer observed that Roberts did not 

think the DC appeal court decision of 2012 that had set aside the award should be 

confirmed. Rather, he suggested that the case be remanded to the arbitral tribunal to 

deal with two specific queries: 

 

 should the unilateral offer to arbitrate not also have as its necessary corollary 

that the contracting states make their courts effectively available to disputing 

investors? 

 the principles of customary international law require that an investor exhaust 

local remedies that are available; if such remedies are not available in practice, 

should that not negate their implementation? 

 

In essence, therefore, it appeared that Roberts agreed with the outcome of the 

Supreme Court’s decision that the arbitral award should be upheld, but not with the 

reasoning. In other words, Scherer explained, he was trying to find a "third way" to 

the solution. 

 

Characterisation issues and attitudes towards “arbitrability”   

 

Veeder next gave his opinion of the case, emphasising that it was the first case in 

which the US Supreme Court has considered an investment treaty award. He noted 

that both the majority opinion and the dissent referred to Gary Born's treatise, 

International Commercial Arbitration, albeit in different terms. 

 

Veeder focused first on Chief Justice Roberts’ dissenting opinion, which he 

considered “highly persuasive”. Veeder said Roberts’ “third way” offered a much 

safer and more acceptable solution under international law to reach the same objective 

favoured by the majority, as expressed in the leading opinion of Justice Breyer (a 

much respected arbitration specialist well-known in Europe). 

 

As a non-US lawyer, Veeder said that it was difficult to comment on the court’s 

interpretation of the term, "arbitrability". He explained that there was a significant 

difference between the minority and the majority opinions regarding the interpretation 

of the LLR. However, the majority’s presentation of the issue under US law 

conflicted with the way that the disputing parties had presented the issue in the 

arbitration. As argued by the parties, the tribunal had identified the issue as one of 

“admissibility”. The tribunal found that BG’s claims were admissible and rejected 

Argentina’s assertion that these claims were inadmissible. A party’s assertion of 

inadmissibility necessarily assumes that a tribunal has jurisdiction, but objects only to 

the claim being decided by the tribunal in the exercise of its jurisdiction. Essentially, 

Chief Justice Roberts made this point in his dissent, but used different language. 

 

Language aside, Justice Sotomayor’s comments revealed that even if the LLR had 

been worded so as to impose an express condition to the host state's consent to 

arbitrate, such wording would not of itself necessarily override the court’s decision 

upholding an award on the ground of jurisdiction. Unfortunately, the question of 

whether an express “consent” requirement would have led to a different decision was 

avoided in the BG decision. However, it was clear that a policy decision in favour of 

arbitration was made by the Supreme Court’s majority, much amplified by Justice 

Sotomayor’s opinion. 



 

Veeder said that bad facts invariably make bad law. While the outcome of the BG 

decision may therefore be welcomed, there may be a long-term problem with the 

majority's reasoning. How is a state to draft a BIT now, he asked, to ensure that 

preconditions to consent to jurisdiction are respected by tribunals and state courts? 

While Veeder said the Supreme Court’s approach is representative of a recent pattern 

of pro-arbitration court decisions in the US, he warned that the public may develop a 

more negative attitude towards arbitration. One example is the recent reaction in 

France to the arbitral award in favour of Bernard Tapie against the French 

government. Traditionally, the French courts have long demonstrated a strong pro-

arbitration approach, but the public reaction to the Tapie decision demonstrates a 

growing and visceral mistrust in the arbitral process. That case, French critics have 

argued, should not have been referred to arbitration since public money was at stake. 

The same mistrust now exists in Germany to the investment arbitration provisions 

being negotiated by the EU with Canada and the US. In years to come, Veeder 

concluded, it may actually be Chief Justice Roberts’ cautious and more balanced 

dissenting opinion that will be more widely quoted than the majority opinion. 

 

Applicable laws and results-orientated interpretation 

 

Gary Born ended the panel discussion with two questions that he said tended to get 

missed in the discussion of the BG decision. 

 

First, he asked what law should the Supreme Court have applied to the interpretation 

of the arbitration agreement. The court’s approach towards the BIT was firmly rooted 

in the FAA. But given that it was a treaty at issue, should the court not have applied 

principles of public international law rather than the law of the United States? If the 

court had done so, Born argued that it would have reached the same decision because 

this was "an easy case". The proper law that should have been applied was not 

necessarily the FAA, which did not have a connection to the treaty or the relationships 

at issue. 

 

Second, Born asked what terminology should have been used to characterise the 

LLR? Much of the effect of the analysis turned on the words used. Terming the LLR 

as a “condition to consent” or “element of acceptance” (as the dissent called it) would 

have couched the matter in jurisdictional terms. The legal consequences of such 

terminology would have entailed a de novo review of the decision. On the other hand, 

if it were a “procedural” step (as the majority called it), or if the claims were 

considered from the “admissibility” standpoint (as the tribunal considered it), this 

would have led to a deferential attitude towards the arbitrators’ decision.  

 

Born emphasised the importance, not of looking at labels per se, but at what was 

really at play. In his opinion, this was that the two contracting parties required an 

expert, neutral and efficient dispute resolution process. Whichever way one looked at 

it, the characterisation of the LLR by an arbitral tribunal should ultimately be granted 

deference by the court. This was because, for Born, the arbitral tribunal is the forum 

that has effectively been selected by the parties, as having the greatest expertise to 

determine their dispute in the most neutral and efficient way, and can be best 

entrusted to apply the "right law".  

 



The event, which marked the publication of the second edition of Born’s International 

Commercial Arbitration, took place on 23 April. The discussion can be viewed in full 

on YouTube.  

 

 

 

 

https://www.youtube.com/watch?v=fQPllmURi24

