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BoA Gets Reverse FCA Suit Slashed On 2nd Look 

By Jon Hill 

Law360, New York (April 28, 2017, 5:47 PM EDT) -- A Florida federal judge changed her mind Thursday 
and tossed most of a whistleblower suit claiming Bank of America Corp. dodged up to $10 billion in fines 
by falsely promising the U.S. government that the bank would change its foreclosure practices. 
 
U.S. District Judge Ursula Ungaro found that BofA cannot have reneged on an obligation to pay fines to 
the government if no obligation plausibly existed, agreeing with the bank that she had mistakenly 
allowed Florida attorney Bruce Jacobs’ so-called reverse False Claims Act suit to proceed intact. Only 
Jacobs’ implied certification claim relating to robosigning remains. 
 
Jacobs alleges that information unearthed while defending his home from foreclosure led him to 
conclude that the bank had violated the FCA by agreeing in 2012 to pay a $2.4 billion settlement and 
change BofA's mortgage servicing standards when the bank never planned to change its ways, which he 
says could have put it on the hook for billions more dollars in fines had the bank been prosecuted. 
 
But the judge partially granted BofA’s motion to reconsider her initial ruling allowing the case to go 
forward, finding that potential fines such as these did not constitute a duty to pay, because the bank’s 
foreclosure practices were never proven in court to violate the FCA or the Financial Institutions Reform 
Recovery and Enforcement Act, as government investigators had alleged. 
 
“Unadjudicated violations of the FCA and FIRREA, which require proof of violations by a preponderance 
of the evidence, are quintessentially contingent obligations that fall outside the scope of the reverse 
False Claims Act [method],” Judge Ungaro said in her opinion. 
 
The judge also dismissed Jacobs’ claim that BofA conspired to violate the FCA, ruling that his conspiracy 
claim depended too much on his reverse false claim to survive on its own. 
 
But the judge did not address Jacobs’ claim that BofA made false claims to the government by trying to 
collect on federal mortgage insurance benefits for foreclosures obtained with robosigned 
documentation, which survives in the qui tam suit. 
 
"For over 150 years the False Claims Act has been a vehicle to root out fraud against the government of 
the United States and its citizens," Jacobs' attorney Robert E. Kohn said in an emailed statement. "And, 
that is what this case is about. It’s about allegations of fraud by Bank of America and its affiliates in 
seeking mortgage insurance payments from the Federal Housing Administration." 
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The foreclosure practices used by BofA and other major banks were the subject of a 2011 investigation 
by the U.S. Department of Housing and Urban Development’s inspector general, which identified 
numerous alleged violations of state and federal law, including the use of robosigned affidavits in 
foreclosure proceedings, deceptive practices in the offering of loan modifications, and the filing of 
improper court documents. 
 
Those findings formed the basis of a $25 billion settlement in 2012 with the U.S. Department of 
Justice and 49 state attorneys general in which BofA, Wells Fargo Bank NA, JPMorgan Chase Bank 
NA, Ally Financial Inc. and Citigroup Inc. admitted no wrongdoing and agreed to institute a new set of 
mortgage servicing standards. 
 
Jacobs could not be immediately reached for comment Friday. Representatives and counsel for BofA 
declined to comment. 
 
Jacobs is represented by himself and Court E. Keeley of Jacobs Keeley PLLC, Lilly Ann Sanchez of the LS 
Law Firm, David B. Haber and Roger Slade of Haber Slade PA, Benedict P. Kuehne of the Law Office of 
Benedict P. Kuehne PA, and Robert E. Kohn of the Kohn Law Group.  
 
BoA is represented by Christine M. Manzo of Liebler Gonzalez & Portuondo and Matthew T. Martens 
of WilmerHale. 
 
The case is U.S. et al. v. Bank of America Corp. et al., case number 1:15-cv-24585, in the U.S. District 
Court for the Southern District of Florida. 
 
--Additional reporting by Evan Weinberger. Editing by Richard McVay and Edrienne Su. 
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