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CORPORATE DISCLOSURE STATEMENT 

Pursuant to Federal Rule of Appellate Procedure 26.1, BOKF, NA, in its 

capacity as indenture trustee, makes the following disclosures: 

BOKF, NA is a wholly owned subsidiary of BOK Financial Corporation.  

BOK Financial Corporation is a publicly held corporation whose shares are traded 

on the NASDAQ stock exchange.  No publicly held corporation owns 10% or 

more of BOK Financial Corporation’s stock.  
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PRELIMINARY STATEMENT 

This appeal, which arises out of the Chapter 11 bankruptcy of Momentive 

Performance Materials Inc. and its affiliates, presents important questions relating 

to secured creditors’ basic rights under the Bankruptcy Code—including the 

fundamental principle that secured claims must be paid in full.  Appellant BOKF is 

the trustee acting for holders of $1.1 billion in senior, fully secured notes issued by 

Momentive.  The notes paid 8.875% interest and contained a “make-whole” clause 

providing that, if Momentive refinanced at a lower interest rate before October 15, 

2015, it would compensate the noteholders for their loss.  Yet Momentive 

proposed, and the bankruptcy court confirmed, a plan refinancing the notes at a 

rate of 3.88%—not only well below the original contract rate, but also well below 

the uncontroverted market rate of interest for such debt in October 2014, when the 

plan went into effect.  And the bankruptcy court denied the noteholders the agreed 

make-whole altogether.  As a result, the noteholders were paid hundreds of 

millions of dollars less than they were owed—value that was improperly 

transferred to junior creditors who received the equity of the reorganized debtors 

under the plan.  The bankruptcy court’s unprecedented decision has ignited a 

firestorm in the lending community.1 

                                           
1  See Vardi, Apollo Global Management Keeps Winning Battles and 
Outmaneuvering Creditors, Forbes (Aug. 28, 2014) (“Judge Drain’s decision has 
spooked the bond world”); Scurria, Momentive Win Shifts Balance Of Power In 
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The bankruptcy court committed two independent legal errors, which 

inflicted separate injuries on the noteholders, in confirming Momentive’s plan over 

the noteholders’ objection.  

First, the bankruptcy court erred in approving a significantly below-market 

interest rate of 3.88% for the replacement notes.  The Bankruptcy Code requires 

that a Chapter 11 plan pay fully secured creditors, like the noteholders here, in full.  

Although the Code permits a plan to repay such debt over time, it requires that the 

stream of future payments include enough interest so that they have a present 

“value” equal to the creditor’s full secured claim.  11 U.S.C. §1129(b)(2).  As 

many courts have recognized, a below-market rate of interest does not satisfy this 

requirement.  Moreover, the market rate in this case was plain; Momentive had 

lined up outside financing at the market rate, a rate much higher than the rate the 

plan gave the noteholders on the new replacement notes.  The bankruptcy court 

erred as a matter of law in confirming that plan because the plan’s below-market 

rate meant that the noteholders would receive substantially less than the full value 

of their claims:  a sum of money paid in the future with interest at less than the 

                                                                                                                                        
Ch. 11 Process, Law360 (May 6, 2015) (Momentive “tips the playing field in 
Chapter 11 away from secured creditors … and toward private equity sponsors 
eager to preserve equity stakes”); Harris & Park, Bankruptcy Court Approves Non-
Market Cramdown Rate on Momentive Secured Creditors 8 (Oct. 15, 2014) 
(“[T]he decision could have far-reaching implications for distressed and 
nondistressed borrowers and other market participants as lenders seek to protect 
themselves against the prospect of Chapter 11 cramdown of this type.”). 
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market rate is simply worth less than the same sum of money paid today.  Indeed, 

immediately after the bankruptcy court’s decision, the notes—which had been 

trading at face value—began trading considerably below face value, and 

Momentive itself acknowledged that the replacement notes’ value was only $957 

million, nearly $150 million less than the noteholders were indisputably owed.   

In confirming the plan, the bankruptcy court relied on the Supreme Court’s 

plurality opinion in Till v. SCS Credit Corp., 541 U.S. 465 (2004), and this Court’s 

prior decision in In re Valenti, 105 F.3d 55 (2d Cir. 1997)—both Chapter 13 

consumer bankruptcy cases.  That reliance was misplaced.  The Till plurality used 

a judicially determined “formula” approach to determine the interest rate for 

replacement notes issued under a Chapter 13 plan only because lenders do not 

typically lend to individual Chapter 13 debtors (or do so only on non-competitive 

terms) and there was thus no available competitive market rate of interest.  In 

contrast, lenders do lend to reorganizing Chapter 11 businesses such as Momentive 

on market terms, and the Till plurality itself distinguished Chapter 11 on that basis.  

Post-Till, both courts of appeals to address the question have thus held that the 

formula approach is not binding in Chapter 11, and most lower courts have 

likewise held that in Chapter 11 a court should look first to evidence of a market 

rate.  Indeed, Appellant is aware of no other case in which a court held that 
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unrefuted evidence of a competitive market rate was legally irrelevant and imposed 

a below-market rate.  

Second, the bankruptcy court diminished the noteholders’ recovery on their 

claim even further by erroneously holding that Momentive did not have to pay the 

make-whole.  The make-whole clause was a standard provision designed to ensure 

that if interest rates fell and Momentive refinanced, the noteholders would not lose 

the return for which they had bargained.  It required Momentive to make the 

noteholders whole for the loss of their contractual bargained-for interest if 

Momentive “redeemed” the notes “before October 15, 2015.”  In this case, 

Momentive did exactly that, redeeming the notes in October 2014.   

In refusing to enforce Momentive’s make-whole obligation, the bankruptcy 

court misinterpreted a standard provision in the indenture that automatically 

accelerated the debt’s maturity in the event of bankruptcy.  The court reasoned that 

the make-whole was due only if Momentive redeemed the notes before “maturity,” 

and that the acceleration of the notes’ maturity thus rendered the make-whole 

provision inapplicable.  That ruling disregarded the plain language of the 

indenture, which required payment of the make-whole if Momentive redeemed the 

notes before October 15, 2015, not before “maturity.”  It also violated the rule that 

commercial agreements should be construed in a commercially reasonable manner.  

Here, the noteholders did not choose to be paid early; to the contrary, Momentive 
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chose to redeem the notes, over the noteholders’ objections—and despite 

Momentive’s right under bankruptcy law to reverse acceleration and reinstate the 

notes’ original maturity—because it wanted to take advantage of lower interest 

rates.  That is precisely the circumstance the make-whole was designed to address. 

The bankruptcy court made a further error.  The indenture gave the 

noteholders the right to rescind any acceleration of the notes’ maturity.  The 

bankruptcy court acknowledged that, even under its reading of the indenture, the 

make-whole would be due if the noteholders could exercise that right, which they 

sought to do.  The bankruptcy court nonetheless denied the make-whole, reasoning 

that the Bankruptcy Code’s “automatic stay” barred the noteholders from 

exercising the right to rescind and thus recovering the make-whole.  That holding 

contravenes the Code, which makes clear that the automatic stay is designed to 

preclude creditors from collecting on their claims outside the bankruptcy process, 

not to affect the validity of creditors’ claims in bankruptcy.  To the contrary, the 

Code provides that a claim that would be payable outside bankruptcy upon the 

creditor’s exercise of a valid contractual right, such as rescinding acceleration, is 

allowed in bankruptcy, regardless of the automatic stay. 

JURISDICTIONAL STATEMENT 

Pursuant to 28 U.S.C. §§157 and 1334, the bankruptcy court entered a final 

order confirming the plan and granting judgment for the debtors in the adversary 
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proceeding on September 11, 2014.  SPA099.  BOKF appealed to the district court 

on September 12, 2014.  JA4247.  The district court had jurisdiction under 28  

U.S.C. §158(a), and affirmed the bankruptcy court’s orders on May 5, 2015.  

SPA253.  BOKF appealed on May 22, 2015 to this Court, which has jurisdiction 

under 28 U.S.C. §158(d).  JA4904. 

STATEMENT OF ISSUES PRESENTED 

1. Whether the bankruptcy court erred in holding that the Bankruptcy 

Code’s requirements that a dissenting secured creditor be paid the full “value” of 

its secured claim, and that junior creditors receive nothing until senior creditors 

have been paid in full, were satisfied by the plan’s issuance to the senior 

noteholders of replacement notes bearing a materially below-market rate of interest 

and lacking a make-whole provision and other standard, market terms.  

2. Whether the bankruptcy court erred in holding that the noteholders 

were not entitled to the make-whole or comparable damages under the indenture 

and applicable state and federal law.  

STATEMENT OF FACTS AND OF THE CASE 

I. THE DEBTORS  

Momentive and its affiliates are among “the world’s largest producers of 

silicones and silicone derivatives,” with more than $2 billion in annual sales.  

JA1605-JA1606.  Momentive was formed in 2006 by affiliates of Apollo to 
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acquire the business from General Electric.  JA1606.  Following the acquisition, 

Apollo held 90% of the equity in Momentive’s ultimate corporate parent.  JA1606, 

JA1616. 

By the time it filed for bankruptcy, Momentive had several billion dollars in 

debt.  JA1614.  In 2012, Momentive had issued $1.1 billion in first-lien notes—

first-priority secured debt—and $250 million in 1.5-lien notes immediately junior 

to the first-lien notes.  JA1615.  Momentive also had issued approximately $1.3 

billion in second-lien secured notes junior to both the first-lien and the 1.5-lien 

notes.  JA1616.  The rest of the debtors’ debt was unsecured.  Id.   

II. THE FIRST-LIEN NOTES AND THE INDENTURE 

The first-lien notes required Momentive to repay all principal in 2020, and in 

the interim to pay interest at an annual fixed rate of 8.875%.  JA2317, JA2320.  

Anticipating that interest rates could decline, the indenture permitted Momentive to 

refinance the debt, but provided that if it did so before October 15, 2015, it would 

have to pay a make-whole to compensate the noteholders for the loss of income 

from the notes.  Such make-whole provisions are common in the bond market.  

They benefit investors by protecting their contracted yield, while also benefiting 

borrowers by making credit available at lower cost.  Here, because the interest rate 

was fixed, if interest rates rose, the noteholders would lose the opportunity to 

invest at those higher rates.  The make-whole provision ensured that the 
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noteholders would not also lose out if interest rates fell, Momentive refinanced, 

and the noteholders were forced to invest at a lower interest rate. 

Specifically, the indenture incorporated the notes, which provided that 

“[e]xcept as set forth [herein], the Notes shall not be redeemable at the option of 

[Momentive] prior to October 15, 2015.”  JA2222, JA2322 (Notes ¶5).  The notes 

then provided that Momentive could redeem prior to October 15, 2015 if—but only 

if—it paid “a redemption price equal to 100% of the principal amount of the Notes 

redeemed plus the Applicable Premium as of, and accrued and unpaid interest . . . 

to, the applicable redemption date.”  Id.  That “Applicable Premium” was the 

make-whole.2 

As is typical, the indenture provided collection remedies that the noteholders 

could pursue at their election if Momentive defaulted.  These included a provision 

that if Momentive filed for bankruptcy, “the principal of, premium, if any, and 

interest on all the Notes shall ipso facto become and be immediately due and 

payable without any declaration or other act on the part of the Trustee or any 

[Note] Holders.”  JA2260 (Indenture §6.02).  But this “automatic” acceleration 

                                           
2 The “Applicable Premium” is designed to put the noteholders in the same 
economic position they would have been in if the notes had not been redeemed 
before October 15, 2015.  It is calculated as (1) the present value of the interest 
payments that would have been paid from the redemption date through October 15, 
2015, plus the agreed price to redeem the notes on that date, less (2) the 
outstanding principal.  JA2165, JA2322. 
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remained an option for the noteholders’ benefit:  The indenture provided that the 

noteholders could “rescind any such acceleration” at their discretion.  Id. 

Momentive conceded that the value of the noteholders’ collateral exceeded 

the amount Momentive owed on the first-lien notes.  JA3213.   

III. THE BANKRUPTCY FILING AND THE PLAN 

In 2014, Momentive entered into a “Restructuring Support Agreement” with  

junior creditors, including Apollo, which owned a “significant portion” of the 

second-lien notes.  JA1617-JA1618.  In essence, Momentive, Apollo, and other 

second-lien noteholders agreed that Momentive would seek to (1) refinance the 

first-lien and 1.5-lien notes, without paying any make-whole, and (2) convert the 

second-lien notes into equity of the reorganized debtors through a $600 million 

rights offering made available only to the second-lien noteholders.  The remaining 

junior debt would be cancelled with nominal payment, except that a small amount 

of trade debt ($23.5 million) would be paid in full.  JA0690-JA0691, JA1603.  The 

end result would be that Apollo and the other second-lien noteholders would own 

the company—and obtain any value not paid to the senior first-lien and 1.5-lien 

noteholders.  After reaching this agreement, the debtors filed for Chapter 11.  

JA1666. 

Consistent with the Restructuring Support Agreement, the debtors submitted 

a plan giving the first-lien noteholders two alternatives.  If they accepted the plan, 
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Momentive would pay all principal and accrued interest on the plan’s effective 

date in full, in cash.  But “[n]o Applicable Premium, prepayment penalty, ‘make-

whole’ or similar claim [would] be Allowed.”  SPA185-SPA186 (Plan §§5.4(a)-

(b), 5.5(a)-(b)). 

If the noteholders instead wanted to preserve their make-whole claim, and 

therefore rejected the plan, Momentive would not pay the noteholders in cash, but 

instead would give the noteholders new “replacement notes” with all principal due 

seven years later.  SPA185-SPA187 (Plan §§5.4(b)(ii), 5.5(b)(ii)), JA1911-

JA1916.  The plan required that the replacement notes have “a present value equal 

to the Allowed amount of such holder’s . . . Claim.”  SPA185-SPA187 (Plan 

§§5.4(b)(ii), 5.5(b)(ii)).  And it required that such “Claim” include “any applicable 

make-whole claim, prepayment penalty, or Applicable Premium to the extent 

Allowed” by “Final Order” after completion of all appeals.  Id.; SPA160-SPA161, 

SPA166-SPA167 (Plan §§1.18, 1.86). 

Momentive, however, sued BOKF seeking a declaration that no make-whole 

should be allowed.  JA0974.  And while the plan did not specify what interest rate 

on the replacement notes would provide “present value,” the debtors proposed a 

rate barely above the U.S. Government’s own “risk-free” borrowing rate—the 7-

year Treasury rate plus 1.5%.  JA1912.  The replacement notes also contained 
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other terms much less favorable than the original notes’ standard terms, including 

the deletion of the make-whole provision.3 

In short, Momentive’s junior creditors and private-equity sponsor sought to 

use the Bankruptcy Code to engineer a transparent shortchanging of senior 

creditors.  The noteholders rejected the plan. 

IV. THE PLAN CONFIRMATION PROCEEDINGS AND THE BANKRUPTCY 

COURT’S DECISION 

BOKF objected to confirmation of the plan, asserting that the replacement 

notes did not provide the noteholders the present value of their secured claims, and 

that the noteholders were also entitled to the make-whole. 

Regarding the replacement notes, BOKF pointed to undisputed evidence of 

the market rate of interest.  Because the plan would have required Momentive to 

cash out the noteholders had they accepted the plan, it obtained, on a contingent 

basis, the necessary financing to do so.  The debtors’ investment bankers 

conducted “a broad marketing process to attract and secure the [necessary] 

funding,” culminating in competing offers from three leading banks (JPMorgan, 

Citigroup, and Credit Suisse).  JA0212-0214, JA0479-JA0482, JA1937, JA1948, 

JA1956-JA1957.  The debtors admitted that this “competitive process” led to 

financing on “terms”—“including … interest rates”—that were the “best available” 

                                           
3 See Plan Supplement Ex. M, No. 14-22503 (Bankr. S.D.N.Y.), Docket 707-13; 
see also SJA212. 
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and “market.”  Id.  Momentive obtained commitments from the banks to provide 

$1 billion in exit financing and $250 million in bridge financing, to be issued on 

the same date as the replacement notes (the plan’s effective date), with 

substantially the same collateral, maturity, and priority as the replacement notes.  

JA0453-JA0464, JA1940-JA1946.  But the interest rates on that financing were 

materially higher than the rate proposed for the replacement notes—roughly 5% 

for the exit financing (LIBOR plus 4%, with a LIBOR floor of 1%) and in excess 

of 6% for the bridge financing (LIBOR plus 6%, increasing by 0.50% every three 

months).  See id.; SPA082.     

Based on this evidence, the trustee’s expert concluded that a market rate of 

interest for the replacement notes would be well above the rate Momentive had 

proposed.  JA3426-JA3428, JA3432-JA3434.4  He further testified that such a 

market rate would not include “imbedded profit” but rather would reflect “the 

underlying risk that [the lenders] are taking.”  JA3428. 

The debtors did not dispute any of this, instead asserting that as a matter of 

law the noteholders were not entitled to a market rate of interest.  By his own 

admission, the debtors’ expert “did not perform a market analysis around the 

                                           
4 See also SJA207, SJA214-SJA215, SJA261-SJA277. 
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interest rates for the cramdown notes” and offered no opinion rebutting the 

trustee’s evidence of the market rate.  JA3330-JA3335.5 

Regarding the make-whole, BOKF argued that Momentive was required to 

pay the make-whole under the indenture because it sought to redeem the notes on 

the plan’s effective date—long before October 15, 2015.  BOKF and the 

noteholders also sought to exercise the noteholders’ right under the indenture to 

rescind the bankruptcy-triggered acceleration of the notes, or alternatively to assert 

a claim for the denial of that right.6 

The bankruptcy court overruled BOKF’s objections.  As to the interest rate 

for the new notes, it held that, as a matter of law, the noteholders were not entitled 

to a market rate.  The court adjusted Momentive’s proposed interest rates only 

slightly, concluding that the first-lien replacement notes should bear interest at the 

7-year Treasury rate plus 2%—resulting in a rate of 3.88% when the plan became 

effective.  SPA090-SPA092. 

The court also held that the noteholders were not entitled to the make-whole.  

It held that there was a legal presumption against reading an indenture to require 

such a payment in bankruptcy, reasoning that the indenture’s clause providing for 

acceleration of the debt in bankruptcy meant that the noteholders had “chosen to be 

                                           
5 See also SJA156-SJA159, SJA179-SJA180, SJA182. 
6 BOKF Br., No. 14-22503 (Bankr. S.D.N.Y.), Docket 774; Wilmington Trust Mot. 
Relief From Stay, No. 14-22503 (Bankr. S.D.N.Y.), Docket 463. 
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paid early,” forgoing their right to the make-whole.  It further held that the 

Bankruptcy Code’s automatic stay barred the noteholders from exercising their 

right to rescind that acceleration, and that they had no claim as a result.  SPA029-

SPA065.  

Following the court’s decision, the notes immediately began to trade 

significantly below their face amount, losing approximately $100 million in value.  

JA3991 (trading price fell from 104 to 94 cents on the dollar).  The debtors shared 

the market’s judgment, acknowledging in filings with the SEC that the value of the 

replacement notes issued to the noteholders in payment of their allowed secured 

claim for $1.1 billion was only $957 million.  JA4903. 

V. THE APPEAL AND THE DISTRICT COURT’S DECISION 

After BOKF appealed, Momentive moved to dismiss the appeal as 

“equitably moot.”  It contended that it would be inequitable to grant relief on 

appeal after the plan became effective, even though BOKF had sought a stay of the 

confirmation order pending appeal in the bankruptcy court, the district court, and 

this Court.  JA4099-JA4121, JA0183, JA0187.  In denying a stay, both lower 

courts observed that “the risk of equitable mootness is not strong.”  JA4165, 

JA4837.  The plan provided for allowance of the make-whole and a higher interest 

rate if the bankruptcy court or an appellate court concluded they were required.  

And the debtors testified that the plan would be feasible even if Momentive had to 
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pay those amounts.  JA1678, JA1680, JA1690-JA1692, JA1918, JA2663, JA2674-

JA2675, JA3392-JA3396, JA3438-JA3441.7  Moreover, the parties affected by any 

such relief—Apollo and the other second-lien noteholders receiving the 

reorganized company’s equity—had participated in the bankruptcy and accepted 

the plan.  SPA105.  

Ruling on the merits, the district court affirmed for substantially the same 

reasons as the bankruptcy court.  It dismissed Momentive’s equitable-mootness 

motion as moot.  SPA0240-SPA0251. 

SUMMARY OF ARGUMENT 

The bankruptcy court’s rulings approving the replacement notes’ terms and 

denying the make-whole should be reversed.  First, Chapter 11 requires that a non-

consenting secured creditor be paid the full “value” of its secured claim.  For that 

to happen, replacement notes repaying the claim over time must bear a market rate 

of interest, at least where a competitive market exists.  The bankruptcy court erred 

in disregarding the unrefuted evidence of a competitive market rate here, based on 

its misreading of the Chapter 13 consumer bankruptcy decisions in Till and 

Valenti—a misreading that conflicts with the decisions of two courts of appeals 

(and many district and bankruptcy courts) and violates Chapter 11’s rules 

protecting secured creditors’ claims. 

                                           
7 See also SJA157, SJA163-SJA164, SJA168-SJA178. 
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Second, the debtors owe the make-whole under the plain language of the 

indenture because they “redeem[ed]” the notes “prior to October 15, 2015.”  In 

construing the indenture’s acceleration clause to waive the make-whole in 

bankruptcy, the bankruptcy court disregarded the language and purpose of the 

agreement and applicable case law.  Moreover, as the court recognized, the make-

whole would unquestionably have been due if the noteholders had been allowed to 

rescind acceleration.  While it held that the automatic stay prevented the 

noteholders from exercising their contractual right to do so, the Bankruptcy Code 

provides that a claim that would be payable outside bankruptcy contingent upon 

the creditor’s exercise of a contractual right is payable in bankruptcy, even if the 

automatic stay prevents the exercise of that right. 

Third, this appeal is not equitably moot.  The plan requires Momentive to 

pay the make-whole and a market interest rate if the law so mandates.  Granting 

such relief will not “unravel” the plan, but rather would be entirely consistent with 

it. 

STANDARD OF REVIEW 

This Court “‘exercise[s] plenary review over a district court’s rulings in its 

capacity as an appellate court in bankruptcy.’”  In re Quebecor World (USA) Inc., 

719 F.3d 94, 97 (2d Cir. 2013).  It reviews de novo the cram-down and make-

whole issues, questions of statutory and contract interpretation.  In re Quigley Co., 
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676 F.3d 45, 58 (2d Cir. 2012); In re AMR Corp., 730 F.3d 88, 97-98 (2d Cir. 

2013). 

ARGUMENT 

I. THE PLAN DOES NOT SATISFY SECTION 1129(B)’S REQUIREMENT THAT 

THE NOTEHOLDERS RECEIVE THE FULL “VALUE” OF THEIR SECURED 

CLAIMS. 

To be confirmed over a secured creditor’s objection (in bankruptcy jargon, 

“crammed down”), a Chapter 11 plan must be “fair and equitable” to the creditor.  

11 U.S.C. §1129(b)(1)-(2).  As relevant here, the “fair and equitable” requirement 

incorporates two basic protections.   

First, a secured creditor must be paid the full amount of its claim up to the 

value of its collateral.  Here, the noteholders’ claims were fully secured because 

the value of their collateral exceeded the amount they were owed.  Id. §506(a).  

Accordingly, their required “treatment” was “simple”:  The noteholders were 

entitled to be paid “the full amount of the debt.”  Klee, All You Ever Wanted to 

Know About Cram Down Under the New Bankruptcy Code, 53 Am. Bankr. L. J. 

133, 151 (1979); United Sav. Ass’n v. Timbers of Inwood Forest Assocs., 484 U.S. 

365, 372-374, 377 (1988).  Although the cram-down provisions permit a plan to 

repay a secured creditor with a stream of future payments, the creditor must still be 

paid in full.  Accordingly, the stream of future payments must be the economic 

equivalent of immediate payment of the secured claim in cash in full. 
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Second, the “fair and equitable” requirement embodies the rule of absolute 

priority:  Each senior class must be paid in full before subordinate interests take 

anything.  See Norwest Bank Worthington v. Ahlers, 485 U.S. 197, 202 (1988). 

 The plan’s treatment of the noteholders violates both of these rules of law.  

The noteholders received replacement notes bearing a below-market interest rate.  

As a result, their present value was significantly lower than their $1.1 billion face 

amount—as both the market and the debtors have confirmed—and the noteholders 

were not paid the full amount they were owed.  Meanwhile, junior creditors 

profited by shortchanging the senior creditors. 

 The bankruptcy court believed that the Supreme Court’s plurality opinion in 

Till (and this Court’s earlier decision in Valenti) required this result.  That was 

incorrect; Till does not control in Chapter 11 cases, particularly where—as here—

there is evidence of the competitive market interest rate.  Till was a Chapter 13 

consumer bankruptcy involving a subprime car loan at a borderline-usurious 21% 

interest rate—utterly unlike the circumstances here.  The plurality opinion in Till 

distinguished Chapter 11 corporate reorganizations on this very basis.  The text of 

Chapter 13’s cramdown provision is also materially different from that applicable 

in Chapter 11—most notably, it does not include Chapter 11’s “fair and equitable” 

requirement that a fully secured creditor in a Chapter 11 case be paid in full.   
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A. Section 1129(b) Requires That A Nonconsenting Fully Secured 
Creditor Receive Payment In Full. 

 Section 1129 of the Bankruptcy Code prescribes the terms under which a 

bankruptcy court may confirm a Chapter 11 plan.  Section 1129(b) provides that a 

plan may be confirmed over a creditor’s objection only if the plan is “fair and 

equitable” to the dissenting class.  11 U.S.C. §1129(b)(1).  It further specifies that 

the “fair and equitable” standard “includes,” “with respect to a class of secured 

claims,” the requirement that the plan treat the claims in one of three ways: 

(i) (I)  The secured creditors must “retain the liens securing such 
claims” up to “the allowed amount of such claims”; and 

 (II)  “receive on account of such claim deferred cash payments 
totaling at least the allowed amount of such claim, of a value, as 
of the effective date of the plan, of at least the value of” the 
creditors’ collateral; 

 
(ii) The secured creditors’ collateral may be sold “free and clear” of 

their liens, “with such liens to attach to the proceeds of such 
sale,” subject to the secured creditors’ right to credit-bid their 
claims in the sale; or 

 
(iii)  The secured creditors must receive “the indubitable equivalent 

of such claims.”   
 

Id. §1129(b)(2)(A). 

Put simply, the debtor may (1) keep the collateral, but only if the secured 

creditor retains its lien and receives future payments having a present “value” 

equal to the value of the collateral, (2) sell the collateral and pay the sale proceeds 

to the secured creditor, or (3) provide the secured creditor with the “indubitable 
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equivalent” of its claim.  See RadLAX Gateway Hotel, LLC v. Amalgamated Bank, 

132 S. Ct. 2065, 2070 (2012).  The common element linking these three options is 

that secured creditors must receive full payment.  7 Collier on Bankruptcy 

(“Collier”) ¶1129.04[2] (16th ed. 2015) (“[C]ompliance with any of the three 

clauses in section 1129(b)(2)(A) entails[] payment in full of the secured claim.”).   

This full-payment requirement emerged from this Court’s jurisprudence—

namely In re Murel Holding Corp., 75 F.2d 941 (2d Cir. 1935).  See H.R. Rep. No. 

95-595 (1977), reprinted in 1978 U.S.C.C.A.N. 5963, 6474-6475, 6544 (relying on 

Murel).  As Judge Learned Hand wrote in interpreting §1129(b)’s predecessor, a 

plan’s treatment of dissenting secured creditors  

must be completely compensatory, and … payment ten years hence is 
not generally the equivalent of payment now.  Interest is indeed the 
common measure of the difference, but a creditor who fears the safety 
of his principal will scarcely be content with that; he wishes to get his 
money or at least the property.  We see no reason to suppose that the 
statute was intended to deprive him of that …, unless by a substitute 
of the most indubitable equivalence. 
   

Murel, 75 F.2d at 942 (emphasis added). 

In addition to the specific full-payment requirements of §1129(b)(2)(A), 

§1129(b)’s broader “fair and equitable” requirement protects secured creditors by 

incorporating the principle of “absolute priority.”  Chapter 11“requires that the 

plan pay any dissenting class in full before any class junior to the dissenter may be 

paid at all.”  H.R. Rep. No. 595, at 224, reprinted in 1978 U.S.C.C.A.N. 6184. 
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That principle has long been the rule of corporate reorganization.  

Interpreting §1129(b)’s predecessor, the Supreme Court explained that the terms 

“‘fair and equitable’ … are words of art,” which incorporate “the ‘familiar rule’ 

that the stockholder’s interest in the property is subordinate to the rights of 

creditors[,] [f]irst, of secured, and then of unsecured, creditors.”  Case v. Los 

Angeles Lumber Co., 308 U.S. 106, 115-116 (1939).  Under this rule, a plan cannot 

be confirmed if it gives junior interests value (including equity in the reorganized 

debtor) while the senior secured creditors “have not been made whole.”  

Consolidated Rock Prods. Co. v. Du Bois, 312 U.S. 510, 527-530 (1941).  “[T]he 

new securities offered [must be] of a value equal to the creditors’ claims,” and 

“those prior rights are not recognized … if creditors are given only a face amount 

of inferior securities equal to the face amount of their claims”; “[f]ull 

compensatory provision must be made for the entire bundle of rights which the 

creditors surrender.”  Id. at 528-530.  This rule “was incorporated into Chapter 11 

of the Bankruptcy Code” in §1129(b)’s “fair and equitable” requirement.  Ahlers, 

485 U.S. at 202; Baird, Elements of Bankruptcy 1, 69-70 (6th ed. 2014); Collier 

¶1129.03[4][a].   

As relevant here, this means that the noteholders had to be paid in full before 

junior classes received any value from the noteholders’ collateral.  They were not.  

Accordingly, the plan should not have been confirmed. 
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B. The Plan Did Not Pay The Noteholders In Full. 

The noteholders plainly did not receive the full value of their claims.  Under 

§1129(b), the replacement notes were required to have a “value, as of the effective 

date of the plan, of at least the value of” the collateral.  11 U.S.C. 

§1129(b)(2)(A)(i)(II).  “These words require a present value analysis of the stream 

of payments proposed by the plan proponent.”  Collier ¶1129.04[2][a]; see 

Timbers, 484 U.S. at 377 (“[U]nder §1129(b) a secured claimant has a right to 

receive under a plan the present value of his collateral.”).  Because “[a] debtor’s 

promise of future payments is worth less than an immediate payment of the same 

total amount,” the interest rate on the payments must be “sufficient to compensate 

the creditor” for that shortfall if the creditor is to receive “at least the value of its 

claim.”  Till, 541 U.S. at 474 (plurality).  The interest rate must provide an 

“appropriate amount of interest” that will fully “compensate the creditor for the 

decreased value of the claim caused by the delayed payments.”  Rake v. Wade, 508 

U.S. 464, 472 n.8 (1993).   

Only a market rate of interest can accomplish this:  “Since market conditions 

affect the amount of the applicable discount rate, it follows that if the note bears a 

market rate of interest, the market will discount that note at the same rate, and the 

present value of the note will be its face amount.”  Collier ¶1129.05[2][b].  If the 

interest rate is “less tha[n] the ‘market rate,’” “then the stream of payments will not 
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have a present value equal to the allowed amount of the claim.”  Id. 

¶1129.04[2][a][ii]; see also Handbook of Fixed Income Securities 73-80 (Fabozzi 

ed., 7th ed. 2005) (“[W]hen a bond is issued, the coupon rate is set at 

approximately the prevailing yield in the market.  The price of the bond will then 

be approximately equal to its par value….  When yields in the marketplace [are] 

above the coupon rate,” “the bond’s price fall[s] below the par value.”).  Put 

simply, for a note to be the economic equivalent of immediate payment in full in 

cash, the noteholder must receive a note that has the same value as immediate cash, 

and where, as here, a competitive market exists, the test is whether the creditor can 

sell the note for its face value when the plan becomes effective.  That will only be 

possible if the note bears a market rate of interest; otherwise, potential buyers will 

invest their money elsewhere.  

That is common sense, but it is also the only rule consistent with the broader 

structure of Chapter 11.  As the Supreme Court has explained, in a Chapter 11 

case, “the best way to determine value is exposure to a market.”  Bank of Am. Nat’l 

Trust & Sav. Ass’n v. 203 N. LaSalle St. P’ship, 526 U.S. 434, 457 (1999).  That is 

because one of the Bankruptcy Code’s key “innovations” was to “narrow the 

occasions for courts to make valuation judgments” in place of market actors.  Id.  

“In the interest of statutory coherence,” therefore, “a like disfavor for decisions 

untested by competitive choice ought to extend to valuations in administering” 
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Chapter 11—at least “when some form of market valuation may be available.”  Id. 

at 457-458.   

The Supreme Court has repeatedly applied this preference for market 

valuations to Chapter 11 provisions designed to protect senior creditors.  In 

LaSalle, it held that a plan could not give old equity-holders a stake in the 

reorganized company where their injection of “new value” was not subject to a 

“market test” to ensure that creditors received “top dollar” for the new equity 

interest.  Id.  Similarly, in RadLAX, the Court concluded that a Chapter 11 plan 

cannot be confirmed unless it allows a secured creditor to “credit-bid” its claim in 

a sale of its collateral.  132 S. Ct. at 2070-2072.  “The ability to credit-bid helps to 

protect a creditor against the risk that its collateral will be sold at a depressed 

price,” enabling “the creditor to purchase the collateral for what it considers the 

fair market price.”  Id. at 2070 n.2.   

Here, there was unrefuted evidence of the interest rate a competitive market 

would charge for financing like the replacement notes, yet the bankruptcy court 

approved a much lower rate.  As discussed above, the debtors negotiated financing 

commitments to fund their plan and replace the notes.  They were only able to do 

this at interest rates (5-6+%) markedly higher than the rate of the replacement 

notes (3.88%).  Specifically, the debtors obtained financing on “the best terms 

possible,” including “interest rates” that were “market.”  See supra pp.11-12.  That 
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financing had substantially the same dollar amount, collateral, maturity, and 

priority terms as the replacement notes, to be issued on the same date (emergence 

from bankruptcy).  This financing, obtained in a competitive market, was thus the 

best proxy for the rate the market would charge for the replacement notes.  It 

demonstrated that lenders were unwilling to part with $1.1 billion at the same 

below-market interest rates, and non-standard terms, imposed on the noteholders. 

Indeed, it could not be clearer that the replacement notes do not pay the 

noteholders the full value of their claims.  As noted, after the bankruptcy court 

confirmed the plan, the notes immediately began trading significantly below their 

face value, and the debtors subsequently acknowledged that those notes were 

worth some $150 million less than the noteholders were owed (even without the 

make-whole).  The plan thus violated the “payment in full” requirement that is at 

the heart of the Code’s “fair and equitable” standard for fully secured claims. 

The plan also violated the rule of “absolute priority.”  The first-lien 

noteholders were not paid in full, yet the junior second-lien noteholders—including 

Apollo—received the reorganized debtors’ equity.  The plan thereby transferred 

some $150 million in value from the senior first-lien noteholders to junior interests, 

including the debtors’ principal equity-holder.  That result cannot be reconciled 

with absolute priority, “the basic principle of corporate reorganizations.”  Baird, 
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supra p.21, at 1; see Case, 308 U.S. at 115-116; Consolidated Rock, 312 U.S. at 

529.  

C. The Bankruptcy Court Erred In Relying On The Chapter 13 
Decisions In Till And Valenti. 

The bankruptcy court concluded that it was bound by the plurality opinion in 

Till, and this Court’s prior decision in Valenti, to impose a below-market interest 

rate.  That was error.  Till and Valenti held that the appropriate cram-down rate in 

Chapter 13 consumer bankruptcies is a judicially determined “formula” rate.  

Neither case requires, or even supports, using the same measure in a Chapter 11 

corporate reorganization where contemporaneous exit financing establishes an 

unrefuted competitive-market rate.  As the only two courts of appeals to address 

this question after Till have held, Till supports the use of a market interest rate in 

Chapter 11 cram-downs where that rate is available. 

1. Till And Valenti Applied A Formula Approach In Chapter 
13 Because There Was No Competitive Market Rate For 
Loans To Chapter 13 Debtors. 

Till was a case under Chapter 13, which permits individual wage-earners to 

restructure their debts by confirming a plan under which creditors are repaid out of 

the debtor’s future income.  The question in Till was the appropriate interest rate 

under a Chapter 13 plan for a subprime car loan with an original contractual 

interest rate of 21%.  541 U.S. at 469-470.  The lender asked the court to impose 

that same 21% rate under the plan, arguing that it “uniformly charge[d] 21% 
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interest on so-called ‘subprime’ loans.”  Id. at 471.  The Supreme Court upheld the 

bankruptcy court’s refusal to approve that rate, but failed to agree on a rationale.  

The plurality took the position that the “formula” approach, in which courts start 

with the national prime rate and add a risk adjustment, adequately compensates 

secured creditors for the risk of default in Chapter 13.  Id. at 478-480.  Valenti, too, 

applied a formula approach in the same context—a subprime auto loan to 

individual debtors in Chapter 13.  105 F.3d at 58-59, 63-64. 

Till and Valenti do not control in this Chapter 11 case because the subprime 

rate those decisions rejected is materially different from the market rate at issue 

here.  The Till plurality reasoned that a market approach was not workable in 

Chapter 13 because “subprime loans are [not] negotiated between fully informed 

buyers and sellers in a classic free market.”  541 U.S. at 481.  Rather, “subprime 

lenders would,” if permitted, “exploit borrowers’ ignorance and charge rates above 

what a competitive market would allow.”  Id. at 481-482.  Moreover, “the market 

for comparable loans to similar (though non-bankrupt) debtors” was not a good 

measure of the risk posed by a loan to a Chapter 13 debtor, who makes payments 

under the continued oversight of the bankruptcy court and trustee, unlike non-

bankrupt borrowers—and unlike Chapter 11 debtors, which exit bankruptcy 

without continuing court oversight, thus presenting risks comparable to similar 

non-bankrupt borrowers.  Id. at 477; accord Valenti, 105 F.3d at 63. 
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Indeed, the Till plurality indicated that it did not intend its opinion to control 

in Chapter 11, precisely because the market conditions for loans to Chapter 11 

corporate debtors are dramatically different from those for Chapter 13 consumer 

debtors.  “[T]here is no readily apparent Chapter 13 ‘cram down market rate of 

interest’”—but “the same is not true in the Chapter 11 context.”  541 U.S. at 476 

n.14.  The plurality continued:  “Thus, when picking a cramdown rate in a Chapter 

11 case, it might make sense to ask what rate an efficient market would produce.  

In the Chapter 13 context, by contrast, the absence of any such market obligates 

courts to look to first principles and ask only what rate will fairly compensate a 

creditor for its exposure.”  Id. (emphasis added).8     

The only two courts of appeals to address this question after Till have 

concluded that Till does not mandate the formula approach in Chapter 11.9  On the 

                                           
8  The Till plurality noted elsewhere that several Code provisions require a 
present-value analysis “to ensure that a creditor receives at least the value of its 
claim,” and found it “likely that Congress intended bankruptcy judges and trustees 
to follow essentially the same approach when choosing an appropriate interest rate 
under any of these provisions.”  541 U.S. at 474 & n.10.  But that simply reflects 
that the task under all of these provisions is the same—“to ensure that a creditor 
receives … the value of its claim.”  Id.  As footnote 14 makes clear, the Till 
plurality did not mean that courts must rigidly follow the same procedure in 
chapter 11 as in chapter 13 and disregard evidence of a market rate when it is 
available.  Id. at 476 n.14. 
9  The Eleventh Circuit applied the formula approach in a recent Chapter 11 
case.  In re Seaside Engineering & Surveying, 780 F.3d 1070, 1083 (11th Cir. 
2015).  But the creditor there did not argue for a competitive-market rate, 

Case 15-1682, Document 64, 09/04/2015, 1592648, Page39 of 72



- 29 - 

contrary, the Sixth Circuit has held that “the market rate should be applied in 

Chapter 11 cases where there exists an efficient market.”  In re American 

HomePatient, Inc., 420 F.3d 559, 568 (6th Cir. 2005).  The Fifth Circuit has agreed 

that Till does not require the formula approach in Chapter 11, further observing 

that “many courts … have conclud[ed] that a ‘market rate’ approach should be 

used to calculate the Chapter 11 cram-down rate in circumstances where ‘efficient 

markets’ for exit financing exist.”  In re Texas Grand Prairie Hotel, 710 F.3d 324, 

331, 337 (5th Cir. 2013).10  With the exception of the decisions below, other lower 

courts in this Circuit have likewise opted for the market rate where available in 

Chapter 11.11  Indeed, neither the debtors nor the courts below have identified any 

Chapter 11 case in which, as here, a court has recognized a competitive market for 

comparable financing, yet imposed a below-market interest rate over the creditors’ 

objection.  As far as BOKF is aware, no such case exists.  And the American 

Bankruptcy Institute recently criticized the decision in this case as contrary to 

                                                                                                                                        
challenging only the bankruptcy court’s choice of risk adjustment under Till’s 
formula approach.  See Br. 28-29, No. 14-11590 (11th Cir. June 4, 2014).  
10  While the parties “stipulate[d] that the Till plurality’s formula approach 
govern[ed]” that case, the court declined to require it in future cases.  710 F.3d at 
331.  
11  See Mercury Capital Corp. v. Milford Connecticut Assocs., LP, 354 B.R. 1, 
12-13 (D. Conn. 2006); In re 20 Bayard Views, LLC, 445 B.R. 83, 109 (E.D.N.Y. 
2011); In re DBSD N. Am., 419 B.R. 179 (Bankr. S.D.N.Y. 2009), aff’d, 2010 WL 
1223109 (S.D.N.Y. Mar. 24, 2010), aff’d in part & rev’d in part on other grounds, 
634 F.3d 79 (2d Cir. 2011). 
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§1129(b).  American Bankruptcy Institute Commission to Study the Reform of 

Chapter 11, Final Report and Recommendations 234-237 (2014), available at 

http://commission.abi.org. 

The bankruptcy court acknowledged that Till and Valenti both arose in the 

Chapter 13 context, but it concluded that this distinction was irrelevant in light of 

those decisions’ statements that the Chapter 13 cram-down rate should not include 

the lender’s “profits.”  541 U.S. at 477; 105 F.3d at 63-64.  Those statements do 

not apply here, for two reasons. 

First, the “market for comparable loans to similar (though non-bankrupt) 

debtors” in Till and Valenti was the market for subprime car loans.  Consumer 

subprime car-loan borrowers tend to be financially unsophisticated and often make 

purchasing decisions based on the price of the car without considering the cost of 

the accompanying financing.  See Till, 541 U.S. at 481 & n.20 (“[U]sed vehicles 

are regularly sold by means of tie-in transactions, in which the price of the vehicle 

is the subject of negotiation, while the terms of the financing are dictated by the 

seller.”).  As the Till plurality noted, “the subprime market is not, in fact, perfectly 

competitive” and, indeed, subprime lenders “commonly charge the maximum rate 

of interest allowed by law.”  Id. at 481-482 & n.23.  Against this backdrop, it is 

certainly arguable that the rate from a pre-bankruptcy subprime car loan might 

“overcompensate[]” lenders relative to the risk attaching “to the same debtor’s 
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Chapter 13 plan”—giving them profit beyond the full present value required by the 

cramdown provisions—and that the formula rate might “provide a better estimate 

of the creditor’s current costs and exposure than a contract rate set in different 

times.”  Id. at 482-484. 

In contrast, there is no “better estimate of the creditor’s current costs of 

exposure” to a large corporate debtor in a Chapter 11 case than financing that the 

debtor actually obtained in a fully competitive market for virtually identical debt.  

Unlike the rate on a subprime car loan taken by an unsophisticated borrower in an 

uncompetitive market, the rate on the financing Momentive obtained here was the 

result of robust competition among sophisticated financial institutions and reflected 

the “creditor’s current costs of exposure,” rather than past exposure on the original 

loan. 

The interest rate for contemporaneous exit financing—unavailable in 

Chapter 13 cases—is simply a more accurate way of measuring the same factors 

the Till plurality deemed relevant: “the state of financial markets, the 

circumstances of the bankruptcy estate, and the characteristics of the [new] loan.”  

541 U.S. at 479.  And the contemporaneous exit-financing rate offered by new 

lenders avoids other factors the Till plurality deemed inappropriate:  “the creditor’s 

circumstances [and] its prior interactions with the debtor.”  Id. 
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Second, the measure of “profit” in a Chapter 11 cram-down (at least where, 

as here, a competitive market exists) should be whether the note given to the 

secured creditor is worth more than the value of its claim.  As discussed above, see 

supra pp.22-23, a note bearing the market rate of interest for loans to a particular 

debtor will, by definition, trade at par on the date the note is issued.  If the note 

trades at par, there is, again by definition, no loss or profit:  It is simply the 

economic equivalent of immediate payment of the creditor’s claim in full in cash.  

Indeed, in construing the “fair and equitable” requirement under §1129(b)’s 

predecessor, the Supreme Court rejected the argument that the interest rate on 

replacement notes given to secured bondholders in a corporate reorganization was 

too high where the notes traded at par:  “As none of the authorized securities are 

alleged by the debtor to have shown values much above par, the chosen rates of 

return have not proven to be excessive,” and there was no “show[ing] that the 

creditors … have received more in value than the face of their claims.”  Insurance 

Grp. Comm. v. Denver & Rio Grande Western R.R., 329 U.S. 607, 615 & n.6, 618 

(1947); see Koopmans v. Farm Credit Servs. of Mid-Am., 102 F.3d 874, 876 (7th 

Cir. 1996) (“[I]n competition, a financial intermediary does not make a ‘profit.’  …  

[T]he market rate of interest … is … [the lender’s] cost of capital …: the price it 
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must pay to its own lenders, plus the costs of making and administering loans, plus 

reserves for bad debts.”).12 

Here, by contrast, the noteholders received a materially below-market rate, 

and the replacement notes traded, and were valued by the debtors themselves, at 

well below par.  That is precisely what § 1129(b)’s “fair and equitable” 

requirement prohibits.  As this Court explained in Valenti, the purpose of the cram-

down interest rate is to place the creditor “in the same economic position that it 

would have been in had it received the value of its allowed claim immediately.”  

105 F.3d at 63.  That does not happen where, as here, a creditor receives notes 

worth $150 million less than the value of its claim.     

2. The Text And Purpose Of The Chapter 13 Provisions 
Construed In Till And Valenti Differ Materially From 
Chapter 11’s Cramdown Provisions. 

Till and Valenti are inapplicable for yet another reason.  They concerned 

Chapter 13’s cramdown provision, 11 U.S.C. §1325.  But that provision, and the 

basic purpose of Chapter 13, differ substantially from Chapter 11’s cramdown 

provision, and the two types of proceedings are materially different.   

                                           
12  See also Hynes & Posner, The Law and Economics of Consumer Finance, 4 
Am. L. & Econ. Rev. 168, 170 (2002) (“In a perfectly competitive market the 
interest rate will reflect the time value of money, inflation, and the risk of 
default.”); Lee & Hogarth, The Price of Money: Consumers’ Understanding of 
APRs and Contract Interest Rates, 18 J. Pub. Pol’y & Mktg. 66, 66 (1999) (“In a 
perfectly efficient financial market, the price of a loan is the function of its risk.”). 

Case 15-1682, Document 64, 09/04/2015, 1592648, Page44 of 72



- 34 - 

First, §1325 differs markedly from §1129.  While §1325 includes a similar 

present-value requirement, it omits the broader mandate that a plan be “fair and 

equitable” and “has no absolute priority rule.”  Collier ¶1129.04[3][d].13  In 

Chapter 11, a plan that gives secured creditors a note worth less than their 

collateral, while junior interests benefit, is simply not “fair and equitable”:  that 

treatment is not the “equivalent” of “get[ting] [their] money or at least the 

property,” Murel, 75 F.2d at 942, and the secured creditors are not “made whole,” 

Consolidated Rock, 312 U.S. at 527-528.   

Second, the administrative burden of determining a cramdown rate is 

markedly different in Chapters 11 and 13.  The Till plurality expressed concern 

that a market approach in Chapter 13 could add considerable complexity and cost 

to the process, and disadvantage overwhelmed, financially-strapped consumer 

debtors opposed by wealthy, sophisticated lenders, including “impos[ing] … 

significant evidentiary burden[s]” on such debtors to present “expert testimony” 

about an inefficient subprime market.  541 U.S. at 477-479. 

None of those concerns is present here.  As the Till plurality observed, the 

“market rate of interest” is often readily apparent in Chapter 11, id. at 476 n.14—as 

                                           
13 See also Thompson & McDonough, Lost in Translation: Till v. SCS Credit 
Corp. and The Mistaken Transfer of a Consumer Bankruptcy Repayment Formula 
to Chapter 11 Reorganizations, 20 Fordham J. Corp. & Fin. L. 893, 895-905, 929-
931 (2015). 
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it was here, where there was unrefuted evidence of the rate the debtors obtained for 

exit financing.  Adopting that rate would have “minimize[d] the need for 

potentially costly additional evidentiary proceedings.”  Id. at 479.  Moreover, in a 

large Chapter 11 case, such as this one, the relative burden on the debtor of 

presenting market evidence is far less significant than in Chapter 13.  Here, the 

debtors were multi-billion-dollar corporate enterprises represented by Wall Street 

law firms and financial advisors. 

The burden on bankruptcy courts is also fundamentally different in Chapter 

11 and Chapter 13 proceedings.  There are far, far fewer Chapter 11 cases.14  More 

than 300,000 Chapter 13 cases were filed last year, and Chapter 13 cases by design 

are required to conclude quickly.  See 11 U.S.C. §1324(b); Fed. R. Bankr. P. 

2003(a) (requiring plan-confirmation hearing within 2-3 months of bankruptcy 

filing).  In contrast, fewer than 7,000 Chapter 11 cases were filed last year, only a 

fraction of which involved large corporate debtors like those here.  

Third, the purposes of Chapter 11 and Chapter 13 are different.  Chapter 13 

focuses on giving the “‘honest but unfortunate’” individual wage-earner a “fresh 

start.”  Baird, supra p.21, at 1.  In Chapter 11, “[t]he corporation, like the 

individual, discharges old debts…, but the reasons for doing so have nothing to do 

                                           
14  Administrative Office of the U.S. Courts, Bankruptcy Filings Down 12 
Percent Since Last June (July 28, 2015) (noting 6,672 Chapter 11 filings and 
303,945 Chapter 13 filings). 
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with protecting flesh-and-blood human beings from their creditors.”  Id.  Rather, 

Chapter 11 permits corporations to reorganize because companies are often worth 

more when reorganized than liquidated, maximizing creditor recoveries.  Id. at 58-

59.  Those purposes could be fully achieved here, and the fundamental rule that 

fully secured creditors are entitled to be paid in full could be honored, by requiring 

that the replacement notes bear a market rate of interest and otherwise have 

standard, market terms.  As noted, the debtors themselves admitted that such a plan 

would have been feasible.  The market rate was the just and lawful rate here. 

II. THE NOTEHOLDERS ARE ENTITLED TO THE MAKE-WHOLE. 

In holding that the noteholders were not entitled to the make-whole, the 

bankruptcy court misconstrued the terms of the indenture, New York law, and the 

Bankruptcy Code.  The Code mandates that a bankruptcy court “shall allow [a 

creditor’s] claim … except to the extent that such claim is unenforceable against 

the debtor and property of the debtor, under any agreement or applicable law for a 

reason other than because such claim is contingent or unmatured.”  11 U.S.C. 

§502(b)(1).  Thus, “the basic federal rule in bankruptcy is that state law governs 

the substance of claims.”  Travelers Cas. & Sur. Co. v. Pacific Gas & Elec. Co., 

549 U.S. 443, 450 (2007).  If the creditor’s claim is enforceable outside bankruptcy 

under state law, or would be but for the fact that it is contingent or unmatured, that 

claim is allowed in bankruptcy.  Because the noteholders have a right to the make-
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whole under the plain language of the indenture, their claim should have been 

allowed. 

“[I]nterpretation of indenture provisions is a matter of basic contract law.”  

AMR, 730 F.3d at 98.  Under New York law, which governs the indenture 

(Indenture §13.09), “‘[the court’s] primary objective … is to give effect to the 

intent of the parties as revealed by the language of their agreement.  [T]he words 

and phrases [in a contract] should be given their plain meaning, and the contract 

should be construed so as to give full meaning and effect to all of its provisions.’”  

Chesapeake Energy Corp. v. Bank of N.Y. Mellon Trust Co., 773 F.3d 110, 113-

114 (2d Cir. 2014).  Courts must construe contracts “in light of the business 

purposes sought to be achieved by the parties,” Newmont Mines Ltd. v. Hanover 

Ins. Co., 784 F.2d 127, 135 (2d Cir. 1986), and avoid interpretations that are 

“absurd, commercially unreasonable, or contrary to the reasonable expectations of 

the parties,” ERC 16W Ltd. P’ship v. Xanadu Mezz Holdings LLC, 943 N.Y.S.2d 

493, 498 (App. Div. 2012). 

A. Momentive Owes The Make-Whole Because It Redeemed The 
Notes Before October 15, 2015. 

The indenture contained a standard provision requiring Momentive to pay a 

“make-whole” if it refinanced the notes before an agreed date—October 15, 2015.  

That provision was essential to preserving the basic economic bargain the parties 

struck.  The noteholders committed $1.1 billion of their capital to Momentive for 
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eight years at a fixed rate of interest, with no right to withdraw their capital and 

reinvest elsewhere if interest rates rose.  In exchange, the noteholders bargained to 

receive a fixed annual coupon at the then-prevailing market rate of 8.875% for a 

minimum period of time, through at least October 15, 2015.  To assure the 

noteholders that they would receive the benefit of that bargain, Momentive agreed 

not to refinance the notes before that date unless it paid the noteholders the 

specified make-whole.  Otherwise, Momentive would have had a one-sided option:  

It could have held the noteholders to the contract if interest rates moved against the 

noteholders, but refinanced out of the contract if interest rates moved in the 

noteholders’ favor—a “lose-lose” situation for the noteholders.15 

Accordingly, the notes provided that they “shall not be redeemable at the 

option of [Momentive] prior to October 15, 2015,” with one exception:  “[P]rior to 

October 15, 2015, [Momentive] may redeem the Notes at its option … at a 

redemption price equal” to principal, accrued interest and “the Applicable 

Premium”—i.e., the make-whole.  JA2322 (Notes ¶5). 

Momentive had the right to maintain the notes’ original payment schedule 

and maturity date in bankruptcy, just as it did outside bankruptcy.  Instead, it opted 

to pay off the notes because interest rates had fallen.  In October 2014—a year 

                                           
15  See In re Chemtura Corp., 439 B.R. 561, 596 (Bankr. S.D.N.Y. 2010); In re 
Premier Entm’t Biloxi LLC, 445 B.R. 582, 590, 640-641 (Bankr. S.D. Miss. 2010); 
Handbook of Fixed Income Securities, supra p.23, 9-12, 23, 321-323. 
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before October 15, 2015—Momentive repaid the notes with new securities (the 

replacement notes), which were issued under the plan “in exchange for” and in 

“discharge of” the existing notes.  SPA186, SPA192 (Plan §§5.4(b)(ii), 7.3). 

Momentive therefore owes the make-whole under a straightforward reading 

of the indenture.  As this Court has held, the plain meaning of the term “redeem” is 

to “repay[] … a debt security … at or before maturity.”  Chesapeake, 773 F.3d at 

116.16  Because Momentive “redeem[ed]” the notes when it repaid them pursuant 

to the plan, and did so “prior to October 15, 2015,” it owes the make-whole. 

B. The Indenture Required Momentive To Pay The Make-Whole 
Notwithstanding The Bankruptcy. 

There is no dispute that if Momentive had refinanced the notes on the same 

date and on the same terms outside bankruptcy, it would have owed the make-

whole.  But the bankruptcy court read the indenture to permit Momentive to 

refinance the notes without paying the make-whole, simply because it filed for 

bankruptcy.  That construction disregards the language of the parties’ agreement, 

the purpose of the make-whole, and applicable case law.  It also makes no 

commercial sense. 

First, the notes’ make-whole provision contains no exception for 

bankruptcy.  It requires payment of the make-whole upon any redemption before 
                                           
16  Accord Quebecor, 719 F.3d at 99; SEC v. Sterling Precision Corp., 393 F.2d 
214, 217 (2d Cir. 1968); Heine v. Signal Cos., 1977 U.S. Dist. LEXIS 17071, at 
*37 (S.D.N.Y. 1977). 
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October 15, 2015; it includes no proviso waiving the make-whole if Momentive 

files for bankruptcy and then redeems the notes before that date. 

The bankruptcy court nonetheless held that the make-whole provision was 

inapplicable in bankruptcy because a different provision, §6.02 of the indenture, 

automatically accelerated the maturity of the notes in bankruptcy.  That 

misapprehends the plain language of the indenture.  By its terms, the make-whole 

provision applies to any “redemption” “prior to October 15, 2015.”  And it is well 

settled that the term “redemption” includes the “repayment of a debt security … 

at”—not only “before”—“maturity,” Chesapeake, 773 F.3d at 116 (emphasis 

added), and thus includes the repayment of debt that has become due upon 

acceleration.17  Notwithstanding the notes’ maturity, therefore, Momentive’s 

repayment of the notes was a “redemption” “prior to October 15, 2015.” 

                                           
17  See, e.g., Quebecor, 719 F.3d at 99 (“‘[t]o redeem is defined as … paying 
what is due”); U.S. Bank Nat’l Ass’n v. S. Side House LLC, 2012 WL 273119, at 
*8 (E.D.N.Y. 2012) (“redemption” includes repaying debt “subsequent to 
acceleration”); Federal Nat’l Mortg. Ass’n. v. Miller, 473 N.Y.S.2d 743, 744 (Sup. 
Ct. 1984) (“The debtor may redeem” mortgage by “pay[ing] … accelerated debt”); 
Schwartz v. Comm’r, 40 T.C. 191, 191-92 (1963) (paying bonds at stated maturity 
was a “redemption at maturity”); 31 C.F.R. § 306.26 (Treasury bond regulation 
addressing “redemption at maturity”); U.C.C § 9-623 & Official Comment No. 2 
(“To redeem the collateral … of a secured obligation [that] has been accelerated, it 
would be necessary to tender the entire balance.”); Encyclopedia of Banking & 
Finance 981 (Woelfl ed., 10th ed. 1994) (“redemption” is “payment … of bonds 
… whether on a date prior to maturity or upon the date of obligatory maturity”). 
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Accordingly, the indenture’s acceleration provision does not allow 

Momentive to escape its make-whole obligation in bankruptcy.  As the New York 

Court of Appeals has explained: 

[I]n New York the consequences of acceleration of the debt depend on 
the language chosen by the parties in the pertinent loan agreement.  
While it is understood that acceleration advances the maturity date of 
the debt, we are unaware of any rule of New York law declaring that 
other terms of the contract not necessarily impacted by acceleration … 
automatically cease to be enforceable after acceleration. 

NML Capital v. Republic of Argentina, 17 N.Y.3d 250, 263 (2011).  Here, there is 

no language in the acceleration provision abrogating the make-whole provision.  

Acceleration thus does not void Momentive’s make-whole obligation for the same 

reason that acceleration did not void the debtor’s interest-payment obligations in 

NML:  “[The debtor] has not pointed to any language in the repayment or 

acceleration clauses—or any other provision of the bond documents—indicating 

that the parties intended this requirement to terminate upon acceleration.”  Id. 

Indeed, if anything, §6.02 underscores that the make-whole is due where, as 

here, Momentive redeems the notes before October 15, 2015.  It provides that 

Momentive is obligated in bankruptcy to pay the “premium, if any” required by the 

indenture.  The term “premium” includes, in addition to other specified premiums, 

the “Applicable Premium,” or make-whole.  JA2275 (Indenture § 9.02(iv)) 

(governing amendments affecting any “premium” payable “upon the redemption of 

any Note”).  And the qualifier “if any” recognizes that there may be circumstances 
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where no premium is due—e.g., if Momentive had filed bankruptcy and redeemed 

the notes during the last two years of their term (when the notes are redeemable 

without premium, JA2322), or simply had reinstated the debt in bankruptcy and 

had not redeemed the notes at all.  In other words, §6.02 makes clear that the 

happenstance of bankruptcy neither triggers nor waives the make-whole.  Instead, 

consistent with its purpose of preserving the noteholders’ bargained-for income 

stream, the make-whole is triggered if the issuer elects to redeem the notes (as 

Momentive did), depriving the noteholders of that income stream, whether in 

bankruptcy or out of it.  

Rather than enforce the language of the parties’ agreement, the bankruptcy 

court substituted its own view that whenever debt is accelerated the lender must 

have “chosen to be paid early” and to waive any make-whole for the interest 

payments it would have received over time.  SPA034.  That not only disregards the 

actual terms of the indenture, but also ignores the commercial realities.  The 

indenture gave the noteholders the right to “rescind any such acceleration,” and 

they sought to exercise that right here.  Indenture §6.02.  The noteholders thus 

unequivocally did not choose to be “paid early.”  

To the contrary, Momentive elected to redeem the notes before October 15, 

2015.  It was under no legal compulsion to do so.  Notwithstanding the debt’s 

acceleration, the automatic stay barred the noteholders from taking any act to 
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collect the debt.  11 U.S.C. §362(a).  And the Bankruptcy Code gave Momentive 

the right to rescind the acceleration and reinstate the notes’ original maturity under 

the plan.  See id. §1124(2) (“notwithstanding any contractual provision … that 

entitles the holder of such claim … to demand or receive accelerated payment of 

such claim … after the occurrence of a default,” a Chapter 11 plan may “reinstate[] 

the maturity of such claim … as such maturity existed before such default”).  In 

other words, section “1124(2) … nullifies acceleration clauses in Chapter 11.”  In 

re Taddeo, 685 F.2d 24, 26, 28-29 (2d Cir. 1982).  Indeed, when interest rates are 

high, Chapter 11 debtors often seek to reinstate loans to preserve below-market 

interest rates.  See In re Charter Commc’ns, 691 F.3d 476, 480 (2d Cir. 2012). 

Momentive thus enjoyed the same legal options it had outside of bankruptcy: 

to maintain the notes—in which case no make-whole would be due—or, if it chose, 

to redeem the notes.  Accordingly, because Momentive made the voluntary choice 

to refinance the notes, over the noteholders’ objection, to take advantage of lower 

interest rates, it owes the make-whole.  See In re Imperial Coronado Partners, 96 

B.R. 997, 1000 (B.A.P. 9th Cir. 1989) (“Under the Bankruptcy Code, [the debtor] 

had the right to deaccelerate the due date of the loan as part of a plan …. [T]he 

[debtor’s] decision to … pay off the loan [in bankruptcy] was voluntary, and the 

prepayment premium is therefore enforceable.”); Charles & Kleinhaus, 

Prepayment Clauses in Bankruptcy, 15 Am. Bankr. Inst. L. Rev. 537, 552 (2007) 
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(“[A] chapter 11 debtor that has the capacity to refinance secured debt on better 

terms also has the wherewithal to deaccelerate that debt …. Under the protection of 

the automatic stay, such a debtor is in the same position within bankruptcy as it 

would be outside bankruptcy, and cannot reasonably assert that its repayment of 

debt is not ‘voluntary.’”). 

Second, the bankruptcy court’s reading defeats the purpose of the make-

whole provision and defies commercial logic.  A make-whole is a standard term in 

a fixed-rate bond that is designed to protect the noteholders against the risk that the 

issuer will refinance the bonds as soon as interest rates decline, thereby depriving 

the noteholders of the benefit of their bargain—precisely what Momentive did 

here.  See Chemtura, 439 B.R. at 596; Biloxi, 445 B.R. at 590, 640-641.  That 

purpose carries no less force in bankruptcy.  The economic loss the noteholders 

face from a refinancing is the same whether Momentive redeems the notes in or 

out of bankruptcy; either way, the noteholders lose their bargained-for return and 

are left to reinvest in a lower-interest-rate environment. 

Yet, on the bankruptcy court’s reading, the noteholders agreed to waive a 

make-whole worth, by the debtors’ own estimates (JA1691), some $170 million—

more than 15% of the noteholders’ principal investment—in exchange for an 

acceleration “right” in bankruptcy that provided the noteholders no meaningful 
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benefit.18  Nothing in the text or purpose of the indenture warrants reading a 

billion-dollar financing agreement between sophisticated parties to provide for 

such an economically irrational result.   

Third, the bankruptcy court’s reading of the indenture conflicts with a string 

of cases construing substantially identical indenture provisions under New York 

law.  In those cases, as here, the indenture contained both a make-whole (or “no-

call”) provision triggered by an “optional redemption” before a specified date, and 

an acceleration provision triggered automatically by the debtor’s bankruptcy filing.  

The courts concluded that the debtor’s refinancing of the notes in bankruptcy was 

an optional “redemption,” notwithstanding automatic acceleration.  Chemtura, 439 

B.R. at 596, 598, 600-601; Biloxi, 445 B.R. at 590, 613-614, 625, 634-636, 642-

643, 646; In re Calpine Corp., 365 B.R. 392, 397-400 & n.7 (Bankr. S.D.N.Y. 

2007), aff’d in part with disagreement on other grounds, 2010 WL 3835200 

(S.D.N.Y. 2010).19 

                                           
18  As noted, notwithstanding the acceleration, the automatic stay blocked the 
noteholders from seeking to collect the debt outside the bankruptcy proceedings.  
And, in bankruptcy, the noteholders could have asserted a claim for the full amount 
of the debt whether or not it had been accelerated under the indenture.  See 11 
U.S.C. § 502(b)(1); In re Oakwood Homes Corp., 449 F.3d 588, 590 (3d Cir. 
2006).   
19 One court has reached a contrary conclusion, relying on the decision on appeal 
here.  See In re Energy Future Holdings Corp., 527 B.R. 178, 191-195 (Bankr. D. 
Del. 2015). 
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As the court in Chemtura explained, in evaluating the reasonableness of a 

make-whole settlement, the noteholders had “substantially the better argument” 

that “there was … a trigger of the Make-Whole” under the “plain meaning” of the 

indenture, because “entitlement to the Make-Whole turn[s] on payment before ‘the 

Maturity Date,’” which “was defined as June 1, 2016”—i.e., a date certain.  

Chemtura, 439 B.R. at 600-601 & nn.176-177.  As here, the parties “could have 

made the Make-Whole applicable to payment before ‘Maturity.’”  Id. at 601 & 

n.180 (emphasis added).  Instead, they made the make-whole applicable to any 

“redemption” before a fixed date.  Id. at 601.  And while bankruptcy accelerated 

the notes, “the right to accelerate … did not change” that date.  Id.  

Biloxi and Calpine reached the same conclusion.  To be sure, the indentures 

there did not have make-whole provisions triggered by the redemptions, but 

instead “no-call” provisions prohibiting those redemptions altogether.  But the 

relevant point is that the indentures included the same automatic-acceleration 

clauses, and the no-call provisions contained the same operative language, as 

here—prohibiting “optional redemption” before a date certain.  And the courts held 

that refinancing the notes in bankruptcy was an “optional redemption,” 

notwithstanding automatic acceleration.  See Biloxi, 445 B.R. at 590-591, 634-636, 
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642-643, 646 (awarding damages for breach of the no-call); Calpine, 365 B.R. at 

399-400 (same).20 

C. The Bankruptcy Court Erred In Adopting A Presumption 
Against Enforcing Make-Whole Provisions In Bankruptcy. 

The bankruptcy court adopted a rule that make-wholes are presumptively not 

allowed in bankruptcy unless the indenture contains an “explicit” statement that the 

“make-whole [is] payable specifically notwithstanding acceleration.”  SPA034-

SPA036, SPA044.  That “explicitness” rule, however, was rooted in a misreading 

of case law construing agreements with very different language or involving 

lenders who, unlike the noteholders, waived a make-whole through their own 

voluntary actions.  Neither circumstance applies here.   

First, the bankruptcy court relied on a line of cases construing  

“prepayment” clauses.  SPA034-SPA035 (citing S. Side, LHD, Solutia, 

Northwestern and Granite Broad. Corp.).  Those cases have no application here 

because unlike the term “redemption,” which includes a payment “at . . . maturity,” 

Chesapeake, 773 F.3d at 116, the term “prepayment” has been construed to mean 

                                           
20  On appeal, the district court in Calpine countermanded the damage award, 
reasoning that bankruptcy law renders no-call provisions “unenforceable.”  2010 
WL 3835200, at *3-4, *11.  But see Chemtura, 439 B.R. at 603-604 (rejecting that 
analysis); Biloxi, 445 B.R. at 634 (same).  In any event, Calpine recognized that 
make-whole provisions are enforceable in bankruptcy.  2010 WL 3835200, at *5 
(noting notes “did require payment of [make-whole] premiums” for redemptions 
“after April 1, 2007” and that those “premiums were inapplicable” only because 
“Debtor repaid the notes on March 29, 2007”). 
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only “payment before maturity,” Northwestern Mut. Life Ins. Co. v. Uniondale 

Realty Assocs., 816 N.Y.S.2d 831, 834 (Sup. Ct. 2006); In re Solutia Inc., 379 B.R. 

473, 488 (Bankr. S.D.N.Y. 2007) (same).  In that context, acceleration of maturity 

may indeed operate to forfeit a make-whole.  As the bankruptcy court’s leading 

authority explains:  “[A] lender forfeits the right to a prepayment consideration by 

accelerating the balance of the loan.  The rationale commonly cited for this rule is 

that acceleration of the debt advances the maturity date of the loan, and any 

subsequent payment by definition cannot be a prepayment.”  S. Side, 2012 WL 

273119, at *4 (emphasis added); accord In re LHD Realty Corp., 726 F.2d 327, 

329-333 & nn.1, 2, 8 (7th Cir. 1984); Solutia, 379 B.R. at 488; In re Granite 

Broad. Corp., 369 B.R. 120, 144 (Bankr. S.D.N.Y. 2007); Northwestern, 816 

N.Y.S. 2d at 833-836, 838-840; In re LaGuardia Assocs., 2012 Bankr. LEXIS 

5612, at *2-3, *6-10, *21 (Bankr. E.D. Pa. Dec. 5, 2012). 

Thus, acceleration negated a make-whole in these cases only because that is 

what the plain terms of those contracts provided.  And it is in that context, where 

the make-whole provision is never triggered in the first place—since payment after 

accelerated maturity is not a “prepayment” before maturity—that courts have made 

the unremarkable observation that “prepayment consideration will not be enforced 

after default and acceleration unless … clear contract language requires it.”  S. 

Case 15-1682, Document 64, 09/04/2015, 1592648, Page59 of 72



- 49 - 

Side, 2012 WL 273119, at *5 (emphasis added); accord Northwestern, 816 

N.Y.S.2d at 836. 

What the bankruptcy court took to be a general rule of “explicitness,” then, 

was in reality simply a construction of “prepayment” clauses having no application 

here.  Unlike those agreements, the indenture here requires payment of the make-

whole upon any “redemption” (not “prepayment”) “prior to October 15, 2015” (not 

“prior to maturity”).  See Charles & Kleinhaus, supra p.43, at 552-553 

(distinguishing between “prepayment” and “redemption” make-whole provisions). 

The bankruptcy court also mistakenly relied on this Court’s decision 

denying a make-whole in In re AMR Corp., 730 F.3d 88 (2d Cir. 2013).  SPA039, 

SPA248-SPA249.  AMR is inapplicable because the make-whole provision there 

contained an express carve-out—conspicuously absent here—providing that no 

make-whole would be owed if the debtor redeemed the notes after filing for 

bankruptcy, triggering automatic acceleration of the notes.  Specifically, in AMR, 

the “plain text of Section 3.02, the voluntary redemption payment schedule, … 

provide[d] for potential payment of a Make-Whole Amount but itself state[d] that 

it operates ‘[e]xcept as otherwise provided in Section 3.03,’” which specified that 

“[n]o Make-Whole Amount shall be payable … in connection with an Event of 

Default [for bankruptcy] or the acceleration of the Equipment Notes.”  730 F.3d at 

99-100, 103 & n.16 (second emphasis added).  The acceleration provision 
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reiterated that any such payment would be “without Make-Whole Amount.”  Id. at 

99-100.  Accordingly, this Court affirmed denial of the make-whole claim, 

explaining that where “the contract explicitly excludes the[] applicability [of a 

‘make-whole … provision’] upon automatic debt acceleration, the lender has no 

claim under … the make-whole when the debtor attempts to pay off the accelerated 

debt.”  Id. at 104 n.17 (emphasis added); see also Solutia, 379 B.R. at 478, 488-

489 (denying make-whole where repayment occurred after indenture’s make-

whole period expired). 

Here, by contrast, the parties did not agree to the AMR carve-out language.  

The bankruptcy court erred in construing the indenture as if they had. 

Second, the bankruptcy court relied on cases construing a lender’s actions to 

waive a make-whole where the lender accelerates and seeks to compel immediate 

payment, against the borrower’s wishes, by foreclosing.  Those cases reason that if 

“a lender attempts to coerce immediate repayment of a debt,” its “actions establish 

that it preferred … accelerated payment,” contrary to the premise of a make-whole 

that the lender does not want to be paid early.  S. Side, 2012 WL 273119, at *4-5 

(internal alterations omitted); LHD, 726 F.2d at 329-331.  But the noteholders did 

not seek to coerce payment here; Momentive did. 

The bankruptcy court thus erred in erecting a heightened burden against 

enforcing a make-whole in bankruptcy.  Rather, as when construing any 
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commercial agreement, its goal should have been to discern the parties’ intent by 

examining the plain language of their agreement and its economic purpose.  The 

text and purpose of the indenture here required Momentive to pay the make-whole 

because it refinanced the notes before October 15, 2015, depriving the noteholders 

of the yield they contracted for when they extended credit.  

D. Even Under The Bankruptcy Court’s Reading, It Erred In 
Disallowing The Noteholders’ Claim, Given The Noteholders’ 
Contractual Right to Rescind Acceleration. 

Even if, as the bankruptcy court erroneously held, no make-whole is due in 

the event of acceleration, the noteholders had the right to “rescind … such 

acceleration,” Indenture §6.02, and absent acceleration, the make-whole would 

undisputedly be due.  While the bankruptcy court held that the Bankruptcy Code’s 

automatic stay operated as a procedural matter to stay the noteholders from 

exercising their rescission right, the stay does not disallow the substantive claim to 

which that right entitles them under state law.  Accordingly, the noteholders’ claim 

to the make-whole (or, alternatively, damages for frustration of their rescission 

right) should have been allowed in any event. 

Allowance of claims is governed by Bankruptcy Code §§101 and 502, not 

the automatic-stay provision in §362.  Section 101 defines a “claim” as any “right 

to payment, whether or not such right is reduced to judgment, liquidated, 

unliquidated, fixed, contingent, matured, [or] unmatured.”  11 U.S.C. §101(5) 

Case 15-1682, Document 64, 09/04/2015, 1592648, Page62 of 72



- 52 - 

(emphasis added).  “Congress unquestionably expected this definition to have wide 

scope,” so that “all legal obligations of the debtor, no matter how remote or 

contingent, will be able to be dealt with in the bankruptcy case.”  In re Chateaugay 

Corp., 944 F.2d 997, 1003 (2d Cir. 1991).  Thus, even creditors whose claims are 

“unliquidated,” “unmatured” or “contingent”—such as a disputed claim that has 

not been reduced to an enforceable state-law judgment before the bankruptcy 

filing—can share in bankruptcy distributions, while debtors can obtain a broad 

discharge of liability from all such claims. 

A “‘contingent’ claim under the Code refers to obligations that will become 

due upon the happening of a future event.”  Ogle v. Fidelity & Deposit Co., 586 

F.3d 143, 146 (2d Cir. 2009).  Here, when Momentive refinanced the notes, the 

noteholders had a “claim” under §101 for the make-whole, even under the 

bankruptcy court’s reading, because they had a contractual “right to payment” of 

the make-whole, “contingent” only on their rescinding acceleration.  

Section 502 provides, in turn, that the court “shall allow [a] claim … except 

to the extent that such claim is unenforceable against the debtor and property of the 

debtor, under any agreement or applicable law for a reason other than because 

such claim is contingent or unmatured.”  11 U.S.C. §502(b)(1) (emphasis added).  

Section 502 establishes the general rule that “claims enforceable under applicable 

state law will be allowed in bankruptcy unless they are expressly disallowed” 
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under one of the specific “exceptions enumerated in §502(b),” none of which 

applies here.  Travelers, 549 U.S. at 449-452.  Indeed, it provides that a claim 

“shall” be allowed in bankruptcy even if it would be “unenforceable” outside of 

bankruptcy, if the only reason it would be “unenforceable” is because it is 

“contingent.”  Because, even under the bankruptcy court’s reading of the 

indenture, the noteholders’ claim to the make-whole would be enforceable under 

state law but for its being “contingent” on the noteholders’ exercising their 

contractual right to rescind acceleration, §502 mandates that the noteholders’ claim 

“shall” be allowed.  See Travelers, 549 U.S. at 450-452 (allowing contingent 

contract claim for fees incurred post-bankruptcy); Ogle, 586 F.3d at 147 (same). 

In short, even if the automatic stay prevented the noteholders from 

exercising the right to rescind acceleration, the stay did not operate to disallow in 

bankruptcy their contingent state-law claim for the make-whole that would be due 

outside bankruptcy upon the exercise of that right.  As this Court has explained, 

“Travelers requires us to ‘presume that claims enforceable under applicable state 

law will be allowed in bankruptcy unless they are expressly disallowed.’”  Ogle, 

586 F.3d at 148 (quoting Travelers, 549 U.S. at 452).  Nothing in §362 “expressly 

disallow[s]” the noteholders’ claim.  “[T]he stay does not determine a creditor’s 

claim but merely suspends an action to collect the claim outside the procedural 

mechanisms of the Bankruptcy Code.”  In re Rodriguez, 629 F.3d 136, 142 (3d Cir. 
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2010).  Its purpose is not to disallow creditors’ state-law entitlements to the 

debtor’s assets in bankruptcy, but to halt debt collection outside of bankruptcy 

court.  See In re Integrated Telecom Express, Inc., 384 F.3d 108, 121-122 (3d Cir. 

2004).  

Addressing this specific issue, the Third Circuit rejected a debtor’s argument 

that “by virtue of the automatic stay, [the creditor’s] right to payment no longer 

exists.”  In re Stephan, 588 F. App’x 143, 144 (3d Cir. 2014) (non-precedential).  

There, as here, the creditor’s right to payment under state law was held to be 

contingent on its exercise of its state-law rights (there, to foreclose, which state law 

required before the creditor could recover its deficiency claim).  And there, as here, 

the stay was held to bar the exercise of those rights.  Yet the Third Circuit affirmed 

allowance of the creditor’s claim.  It explained that the creditor had a “contingent 

right to payment” that would be a valid claim under state law if—in the absence of 

the stay—the creditor exercised those rights.  Because “the only reason [the claim] 

is unenforceable is that it is ‘contingent or unmatured,’” §502 mandated that it be 

allowed.  See id. at 143-144 (quoting §502(b)(1)).  To hold otherwise, the Third 

Circuit explained, “would turn the automatic stay into a device that eliminates all 

contingent claims, a result that is in tension with the Bankruptcy Code’s ‘broadest 

available definition of claim.’”  See id. (quoting Johnson v. Home State Bank, 501 

U.S. 78, 83 (1991)).  The same analysis applies here. 
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AMR, on which the bankruptcy court relied, is not to the contrary.  It held 

that rescinding acceleration was stayed by §362; it did not address the allowance of 

any contingent claim under §502, nor was the issue briefed.  730 F.3d at 99-105, 

112; cf. Getty Petroleum Corp. v. Bartco Petroleum Corp., 858 F.2d 103, 113 (2d 

Cir. 1988) (where “issue was not briefed, argued or addressed by the [prior] 

panel,” “sub silentio holding is ‘not binding precedent’”).  

In the alternative, even if the automatic stay entirely prevented the 

Noteholders from obtaining the benefit of their rescission right, they were still 

entitled to a damages claim for the denial of that right in the amount of the make-

whole they would have received if that right had been honored.  See Biloxi, 445 

B.R. at 634.  The bankruptcy court acknowledged as much, but incorrectly held 

that the claim was disallowed as “unmatured interest” under §502(b)(2).  SPA046-

SPA049.  As the “substantial majority of courts considering the issue have 

concluded,” make-whole claims “are in the nature of liquidated damages” that 

“fully mature at the time of breach,” and “should not be disallowed as unmatured 

interest under Section 502(b)(2).”  In re Sch. Specialty, 2013 WL 1838513, at *5 

(Bankr. D. Del. 2013); Biloxi, 445 B.R. at 640.  Moreover, make-wholes are 

“allowed” to oversecured creditors as “fees … or charges provided for under the 

agreement.”  11 U.S.C. §506(b); Sch. Specialty, 2013 WL 1838513, at *5; Biloxi, 

445 B.R. at 618.  The Noteholders’ claim should have been allowed. 
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III. THE APPEAL IS NOT EQUITABLY MOOT. 

One day before this brief was due, Momentive moved to dismiss this appeal 

as equitably moot.  When Momentive made a similar motion below, the district 

court denied it as moot, instead deciding the appeal on the merits, after previously 

noting, as the bankruptcy court had, that it “ha[d] not [been] shown the plan would 

fail if the appellants prevail on appeal.”  JA4837.  While Appellant will respond 

more fully when it files its response to the motion, Momentive’s argument is 

without merit.  

Unlike constitutional mootness, equitable mootness is a “prudential 

doctrine” permitting dismissal even where relief could be fashioned—a “judicial 

anomaly” and exception to the “‘generally unflagging obligation [of a court] to 

exercise its jurisdiction.’”  Charter, 691 F.3d at 481-482.  It is designed for rare 

cases where an appellant seeks to undo a reorganization after making no effort to 

stay consummation of the plan, prejudicing the interests of innocent third parties 

who have changed their position in reliance on the settled status of the 

reorganization.  See id.  That is not remotely the case here.   

An appeal of a consummated plan is not moot where, as here, (1) “the 

appellant pursued with diligence all available remedies to obtain a stay,” (2) “the 

court can still order some effective relief,” (3) “such relief will not affect the re-

emergence of the debtor” or “unravel intricate transactions so as to knock the props 
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out from under the authorization for every transaction that has taken place and 

create an unmanageable, uncontrollable situation for the Bankruptcy Court,” and 

(4) “the parties who would be adversely affected by the modification have notice 

of the appeal and an opportunity to participate.”  In re Chateaugay Corp., 10 F.3d 

944, 952-953 (2d Cir. 1993).  All of those factors are satisfied here. 

First, BOKF diligently sought a stay in both courts below and in this Court.  

See In re Metromedia Fiber Network, 416 F.3d 136, 144 (2d Cir. 2005) (“chief 

consideration”). 

Second, this Court could grant “effective relief” without “unravel[ing] 

intricate transactions” and creating an “unmanageable, uncontrollable” situation.  If 

BOKF prevails on appeal, the plan requires the very relief it seeks:  that the 

replacement notes’ principal be increased by “any applicable make-whole … to the 

extent Allowed” by “Final Order” on appeal, and that their interest rate be 

increased if the Court determines that a market rate is necessary to provide the 

required “present value …of [the noteholders’] Claim.” SPA185-SPA186, JA1912; 

see supra p.10.  

Third, granting that relief will “not affect the re-emergence of the debtor” 

from bankruptcy.  The Debtors testified that the plan would be feasible even if the 

replacement notes included the make-whole and bore a market interest rate.  See 

supra pp.14-15. 
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Finally, granting that relief will not harm “innocent third parties” not before 

the Court.  Metromedia, 416 F.3d at 144.  The parties who would be affected are 

Apollo and the other second-lien noteholders who received the reorganized 

debtors’ equity.  They actively participated in the bankruptcy case and have notice 

of this appeal; indeed, Apollo and the Ad Hoc Committee—which held 90% of the 

second-lien notes when the plan became effective (No. 14-7492, Docket 22 at 2)—

are parties to this appeal.   

 This Court has rejected equitable mootness in similar cases.  See 

Chateaugay, 10 F.3d at 953 (appeal seeking allowance of claim not moot because, 

if creditor was right on the merits, it “was entitled to funds that, at least to some 

extent, were wrongfully distributed to or wrongfully re-vested in one or more 

entities that are now before this Court”).  So have other courts, which have 

repeatedly rejected equitable mootness where, as here, the plan requires payment 

of the appellant’s claim if it is allowed on appeal after the plan becomes effective.  

See In re Sagamore Partners, 2015 WL 5091909, at *6 (11th Cir. 2015) (appeal 

not moot where “plan … provides for ‘funds required to reinstate [appellant’s] 

indebtedness, whatever that amount is, as determined by the Court’”); In re Phila. 

Newspapers, 690 F.3d 161, 170 (3d Cir. 2012) (appeal not moot where “Plan ... 

provides that … [appellant’s] claims will be paid ... [if] … allowed”); see also 

Texas Grand Prairie, 710 F.3d at 328-329 (secured creditor’s appeal of cramdown 
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interest rate not moot); American HomePatient, 420 F.3d at 564-565 (same); In re 

Transwest Resort Props., 791 F.3d 1140, 1146-1149 (9th Cir. 2015) (secured 

creditor’s cramdown appeal not moot where affected investor participated in 

litigation); In re Tribune Co., 2015 WL 4925923, at *9-10 (3d Cir. 2015) 

(creditor’s appeal asserting its recovery was unlawfully distributed to junior 

creditors not moot).  This Court should likewise reject it here.  

CONCLUSION 

 The district court’s judgment should be reversed. 
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