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CORPORATE DISCLOSURE STATEMENT 

Pursuant to Federal Rule of Bankruptcy Procedure 8012, Delaware Trust 

Company, in its capacity as indenture trustee, makes the following disclosures: 

Delaware Trust Company states that its parent corporations are Corporation 

Service Company, Inc. (direct parent) and WMB Holdings, Inc. (indirect parent), 

and no public corporation owns 10% or more of the stock of Delaware Trust 

Company. 

BlueMountain Capital Management, LLC states that AMG New York 

Holdings Corporation, a subsidiary of Affiliated Managers Group, Inc. (symbol: 

AMG) owns 10% or more of the outstanding interests in BlueMountain Capital 

Management, LLC.  BlueMountain Capital Management, LLC further states that, 

with respect to funds or accounts managed or advised by BlueMountain Capital 

Management, LLC that hold the first lien notes issued by Energy Future 

Intermediate Holding Company LLC and EFIH Finance Inc., no public corporation 

owns 10% or more of the stock of those funds or accounts, directly or indirectly. 

Halcyon Asset Management LLC states that no public corporation owns 

10% or more of the stock of Halcyon Asset Management LLC or any of its parent 

corporations.  Halcyon Asset Management LLC further states that, with respect to 

funds or accounts managed or advised by Halcyon Asset Management LLC that 

hold the first lien notes issued by Energy Future Intermediate Holding Company 
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LLC and EFIH Finance Inc., no public corporation owns 10% or more of the stock 

of those funds or accounts, or of any of parent corporation of those funds or 

accounts. 

LLSM II L.P. states that no public corporation owns 10% or more of the 

stock of LLSM II L.P. or any of its parent corporations. 

Luxor Capital Group, LP states that neither Luxor Capital Group, LP nor 

any of the funds or accounts managed or advised by Luxor Capital Group, LP has a 

parent corporation, and no public corporation owns 10% or more of the stock of 

Luxor Capital Group, LP or of any such funds or accounts. 

Southpaw Credit Opportunity Master Fund LP states that neither Southpaw 

Credit Opportunity Master Fund LP nor any of the funds or accounts managed or 

advised by Southpaw Credit Opportunity Master Fund LP has a parent corporation, 

and no public corporation owns 10% or more of the stock of Southpaw Credit 

Opportunity Master Fund LP or of any such funds or accounts. 

VR Advisory Services Ltd states that no public corporation owns 10% or 

more of the stock of VR Advisory Services Ltd or of any of its parents.  VR 

Advisory Services Ltd further states that, with respect to the funds or accounts 

managed or advised by VR Advisory Services Ltd, no public corporation owns 

10% or more of the stock of such funds or accounts or of any parent of such funds 

or accounts. 
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Whitebox Advisors LLC states that neither Whitebox Advisors LLC nor any 

of the funds or accounts managed or advised by Whitebox Advisors LLC has a 

parent corporation, and no public corporation owns 10% or more of the stock of 

Whitebox Advisors LLC or of any such funds or accounts. 
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PRELIMINARY STATEMENT 

This appeal arises out of the decision by Energy Future Intermediate 

Holding Company LLC (“EFIH”) to redeem in bankruptcy $4 billion of its senior, 

secured notes.  Appellants are various holders of the notes and Delaware Trust 

Company, the indenture trustee for the noteholders.  Before EFIH filed for 

bankruptcy, it had borrowed $4 billion from the noteholders in exchange for notes 

secured by a first-priority lien on EFIH’s 80% interest in the principal electric 

utility distributor in Texas, an asset worth at least $18 billion.  The notes paid 

interest at an annual rate of 10% and contained a “make-whole” clause providing 

that, if EFIH refinanced the notes before December 1, 2015, it would pay the 

noteholders an agreed, formula-based lump sum to compensate them for their lost 

future income. 

Interest rates fell, and EFIH decided to refinance.  But it sought to do so 

without paying the contractually-agreed make-whole.  Although it had publicly 

announced its intention to refinance the notes six months before (and had entered 

pre-bankruptcy into an agreement with subordinated creditors requiring it to do 

so), it waited until it filed for bankruptcy to complete the refinancing.  It then 

immediately sought and obtained approval from the bankruptcy court to pay off the 

10% notes with the cash proceeds of new loans bearing interest at only 4.25% 

annually.  By EFIH’s own admission, it did so to take advantage of the lower 
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market rates.  The refinancing generated hundreds of millions of dollars in savings 

for EFIH.  Yet EFIH argued that, because it had voluntarily filed for bankruptcy, it 

did not have to pay the agreed make-whole, even though it was redeeming the 

notes long before December 1, 2015. 

The bankruptcy court agreed and denied the make-whole.  In doing so, it 

committed several independent legal errors. 

 First, the bankruptcy court erred in holding that the indenture governing the 

notes did not require EFIH to pay the make-whole.  The make-whole clause was a 

standard provision designed to ensure that if interest rates fell and EFIH 

refinanced, the noteholders would not lose the return for which they had bargained 

when they extended credit.  It required EFIH to make the noteholders whole for the 

loss of their contracted yield if EFIH “redeemed” the notes “prior to December 1, 

2015.”  Here, EFIH did exactly that, redeeming the notes in June 2014 to take 

advantage of lower market rates of interest. 

In refusing to enforce the make-whole clause, the bankruptcy court 

misconstrued another standard provision in the indenture, which automatically 

accelerated the maturity of the notes if EFIH filed for bankruptcy.  The court 

reasoned that the make-whole was due only if EFIH redeemed the notes before 

“maturity,” and that acceleration of the notes’ maturity therefore rendered the 

make-whole clause inapplicable.  That ruling misapprehended the plain language 
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of the indenture, which required EFIH to pay the make-whole if it redeemed the 

notes “prior to December 1, 2015,” not before “maturity.”  It also ignored 

commercial reality, contrary to the requirement under governing New York law 

that commercial agreements must be construed in a commercially reasonable 

manner.  The loss of income that the noteholders suffered as a result of EFIH’s 

redemption of the notes was no less simply because EFIH was in bankruptcy.  

Moreover, the noteholders did not compel EFIH to file for bankruptcy or redeem 

the notes.  To the contrary, by its own admission, EFIH voluntarily chose to 

redeem the notes—even though it had the right under the Bankruptcy Code to 

rescind the notes’ acceleration and reinstate the original maturity—because it 

wanted to take advantage of the lower interest-rate environment.  That is precisely 

the circumstance the indenture included the make-whole to address.   

Second, the indenture gave the noteholders the right to rescind any 

acceleration of the notes’ maturity.  The bankruptcy court acknowledged that, even 

under its reading of the indenture, the make-whole would be due if the noteholders 

could exercise that right, something they sought to do.  The bankruptcy court 

nonetheless denied the make-whole, reasoning that the Bankruptcy Code’s 

“automatic stay” barred the noteholders from rescinding acceleration and thus from 

recovering the make-whole.  That holding contravenes the Bankruptcy Code, 

which provides that a claim that would be payable outside bankruptcy upon the 
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creditor’s exercise of a contractual right, like rescinding acceleration here (or 

damages if that right is dishonored), is allowed in bankruptcy, regardless of the 

automatic stay.  Indeed, the Third Circuit has explicitly so held, albeit in a non-

precedential decision, but one that is directly on point.  This holding follows from 

the text of the Code and the basic rule that the automatic stay prevents creditors 

from collecting on their claims outside the bankruptcy process, but does not affect 

the validity of their claims asserted in bankruptcy.   

Third, even if the noteholders needed relief from the stay to rescind 

acceleration to have their claim for the make-whole allowed, the bankruptcy court 

erred in denying that relief.  The court presumed that EFIH was solvent, and thus 

able to pay all of its creditors in full, even if the make-whole were allowed.  It 

nonetheless denied relief, effectively holding that a creditor cannot obtain relief 

from the stay to enforce a valid contract claim even against a solvent debtor.  That 

holding is contrary to settled law.  Numerous cases have granted creditors relief 

from the stay to enforce their claims where the debtor is solvent, consistent with 

long-standing principles that the creditors of a solvent debtor should be permitted 

to enforce their contractual bargains and that, under the Bankruptcy Code’s 

“absolute priority rule,” creditors must be paid in full before the debtor and its 

shareholders take anything.  Appellants are aware of no other case in which a court 
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presumed or found the debtor to be solvent, yet denied a creditor relief from the 

stay to enforce its claim. 

The bankruptcy court made a further error in denying relief from the stay.  It 

found that EFIH obtained substantial interest savings by refinancing the notes, 

offsetting any harm to EFIH and its shareholder from having to honor EFIH’s 

make-whole obligation.  Yet the court disregarded those benefits in balancing the 

harms to EFIH and the noteholders because they did not result directly from lifting 

the stay.  That ruling misconstrued the governing standard for determining whether 

to lift the stay, which required the court to consider the “totality of the 

circumstances,” including any benefits the debtor obtained in taking the very 

action that gave rise to the creditor’s claim. 

JURISDICTIONAL STATEMENT 

Pursuant to 28 U.S.C. §§157 and 1334, the bankruptcy court entered a final 

order granting judgment for EFIH on July 8, 2015.  A1925-1926.  Appellants 

appealed to this Court on July 17, 2015.  A1927-1934.  The Court has jurisdiction 

under 28 U.S.C. §158(a). 

STATEMENT OF ISSUES PRESENTED AND STANDARD OF REVIEW 

1. Whether the bankruptcy court erred in holding that the indenture did 

not require EFIH to pay the make-whole even though it opted to redeem the notes 

over the noteholders’ objection before December 1, 2015, to take advantage of 



- 6 - 

lower interest rates, because it chose to complete the redemption after filing for 

bankruptcy and automatically accelerating the notes’ maturity.  This legal question 

of contract construction is reviewed de novo.  See United States v. Hardwick, 544 

F.3d 565, 570 (3d Cir. 2008). 

2. Whether the bankruptcy court erred in holding that, although the 

noteholders had the right under the indenture to rescind acceleration and be paid 

the make-whole, that right was stayed under the automatic stay, 11 U.S.C. §362, 

and that as a result, the noteholders’ claim for the make-whole (or for damages for 

frustration of the right to rescind) was not allowable under the Bankruptcy Code’s 

claims-allowance provision, id. §502(b)(1).  This question of statutory 

interpretation is reviewed de novo.  See In re Makowka, 754 F.3d 143, 147 (3d Cir. 

2014). 

3.  Whether the bankruptcy court erred in further holding that, as a 

matter of law, the noteholders were not entitled, to the extent necessary, to relief 

from the automatic stay, 11 U.S.C. §362(d)(1), to enforce their valid contract right 

to rescind acceleration and therefore receive payment from a debtor that was 

presumed solvent and able to pay all creditors in full, and that the governing 

“totality-of-the-circumstances” test required the court to disregard the substantial 

benefits the debtor obtained from taking the action giving rise to the creditor’s 

claim.  These questions of statutory construction are also reviewed de novo.  See In 
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re Wilson, 116 F.3d 87, 89-90 (3d Cir. 1997) (holding that, while denial of stay 

relief is otherwise reviewed for abuse of discretion, a “bankruptcy court abuses its 

discretion when its ruling is founded on an error of law”). 

STATEMENT OF FACTS AND OF THE CASE 

I. THE FIRST-LIEN NOTES AND THE INDENTURE 

Before EFIH filed for bankruptcy, it had issued $4 billion in first-lien notes, 

secured by EFIH’s principal asset (its 80% equity interest in Oncor, its subsidiary 

operating its electric distribution business).  A929-930, A943-944.  The first-lien 

debt consisted principally of notes requiring EFIH to repay all principal in 2020, 

and in the interim to pay interest at an annual fixed rate of 10% (subject to 

potential increase if EFIH defaulted).  A944. 

Anticipating that market interest rates could decline, the indenture permitted 

EFIH to refinance the debt, but provided that if EFIH did so before December 1, 

2015, it would have to pay a make-whole to compensate the noteholders for the 

loss of income from the notes.  As the bankruptcy court found, such make-whole 

provisions are common in the high-yield bond market.  A1898-1902 (Trial 

Findings ¶¶28-39).  Make-wholes benefit investors by protecting their promised 

stream of interest payments.  A1900-1901 (Id. ¶¶36-37).  They also benefit 

borrowers by giving them flexibility to refinance their debt upon paying the make-

whole (as opposed to the typical alternative, a “no-call” clause barring redemption 
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altogether), and by making credit available at lower rates of interest than would 

otherwise be available without such protection.  A1900-1901 (Id. ¶¶33-38).   

Here, because the interest rate was fixed for the life of the notes, if interest 

rates rose, the noteholders would not have the opportunity to reinvest their capital 

at higher rates.  A1899 (Trial Findings ¶31).  The make-whole provision ensured 

that the noteholders would not also lose out if interest rates fell, EFIH refinanced, 

and the noteholders were forced to reinvest at a lower rate.  A1900-1901 (Id. ¶¶33-

37). 

The indenture’s “Optional Redemption” provision provided that: 

Except pursuant to clause (a) or (b) of this Section 3.07, the Notes shall not 
be redeemable at the Issuer’s option prior to December 1, 2015. 

A717-718 (Indenture §3.07(c)); accord A831 (Notes ¶5(a)).  Section 3.07(a) then 

specified the only relevant exception allowing EFIH to redeem the notes before 

December 1, 2015—paying the noteholders the “make whole”: 

(a) Notes Make Whole Redemption. At any time prior to December 1, 
2015, [EFIH] may redeem all or a part of the Notes at a redemption 
price equal to 100% of the principal amount of the Notes redeemed 
plus the Applicable Premium [i.e., the make-whole] as of, and accrued 
and unpaid interest to, the date of redemption[.] 

A717 (Indenture §3.07(a)); accord A831 (Notes ¶5(b)).   

The “Applicable Premium” is the present value of the payments the 

noteholders would have received if EFIH had not redeemed the notes before 

December 1, 2015.  A664 (Indenture §1.01).  As the bankruptcy court found, such 
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a make whole is anything but a windfall; rather, it simply “makes” the noteholders 

“whole.”  A1901 (Trial Findings ¶37).   

As is standard, the indenture also provided collection remedies that 

Appellants could pursue, at their option, if EFIH defaulted.  A752-758 (Indenture 

Art. 6).  These included a provision specifying that if EFIH filed for bankruptcy, 

“all outstanding Notes shall be due and payable immediately without further action 

or notice.”  A755 (Id. §6.02).  But, to ensure that this provision did not harm the 

noteholders, the indenture provided that the noteholders had the right to “waive 

any existing Default … and rescind any acceleration.”  Id.   

II. THE BANKRUPTCY FILING AND THE REFINANCING OF THE FIRST-LIEN 

NOTES 

After EFIH issued the notes, interest rates fell dramatically, and EFIH 

decided to take advantage of that drop by refinancing the notes.  Initially, EFIH 

planned to do so outside of bankruptcy, and to pay the required make-whole.  

A1220-A1221 (SJ Findings ¶28).  But in November 2013, EFIH announced that it 

intended to redeem the notes in a future bankruptcy case, and that it would not 

voluntarily pay the make-whole.  A1222 (Id. ¶33).  In April 2014, before filing for 

bankruptcy, EFIH memorialized that plan in a “Restructuring Support Agreement” 

it reached with creditors principally holding its junior notes, in which it committed 

to redeem the first-lien notes in bankruptcy, without paying the make-whole 

(unless required by court order).  A1222-1223 (Id. ¶¶33, 35); A995, A1021-1023.  
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EFIH and various affiliates (the “Debtors”) then filed Chapter 11 petitions on April 

29, 2014.  A1210. 

On the first day of its bankruptcy case, EFIH moved for authority to borrow 

the necessary funds to pay off the principal balance of the notes, as well as to offer 

a modest “settlement” to holders of the notes that agreed to waive their rights to the 

make-whole.  A1210, A1223 (SJ Findings ¶¶2, 35); A848 (financing motion).  For 

the remaining noteholders like Appellants, EFIH declared its intention to “execute 

the EFIH Secured Refinancings on a non-consensual basis.”  A982.  According to 

EFIH, the purpose was “to take advantage of highly favorable debt market 

conditions to refinance” the notes at a far lower interest rate—4.25% annually—

thereby “saving an estimated $13 million in interest per month.”  A1223 (SJ 

Findings ¶36). 

EFIH’s refinancing motion also sought to disallow Appellants’ make-whole 

claim.  A1887 (Trial Findings ¶2).  Although EFIH conceded that the make-whole 

would be due if it had redeemed the notes on the same date and terms outside of 

bankruptcy,1 it contended that it did not owe the make-whole in bankruptcy 

because the bankruptcy filing automatically accelerated the notes’ maturity.  A852-

853, A895-897. 

                                           
1 Horton Dep. Tr. 73:13-74:10, No. 14-50363, D.I. 181, at A-321-322. 
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In response, on May 15, 2014, the trustee for the noteholders filed an action 

in bankruptcy court for a declaratory judgment that the redemption would require 

EFIH to pay the make-whole or comparable damages.  A1048.  On the same day, 

the noteholders also moved the bankruptcy court for (i) a declaration that they 

could rescind the notes’ acceleration without violating the automatic stay or (ii) 

relief from the stay to do so.  A1887-1888, A1071 (stay-relief motion). 

On June 6, 2014, the bankruptcy court granted EFIH’s financing motion.  

The order approved EFIH’s redemption of the notes but preserved the noteholders’ 

rights in the make-whole litigation.  A1888-1889 (Trial Findings ¶6); A1162 

(financing order ¶40(b)).  On June 19, 2014, EFIH paid all principal and accrued 

interest (except disputed interest) owing on the notes in cash, but it did not pay the 

make-whole.  A1224 (SJ Findings ¶37).  The make-whole was approximately $431 

million—nearly 20% of the principal owed to the noteholders who did not accept 

EFIH’s settlement proposal.  A1903 (Trial Findings ¶46).2 

Had EFIH not redeemed the notes in June 2014, those noteholders would 

have received interest payments totaling $339 million through December 1, 2015, 

when EFIH would have had the right—which the bankruptcy court found EFIH 

would have rationally exercised—to redeem the notes by paying (in addition to the 

principal balance) a redemption price of $115 million.  A718 (Indenture §3.07(d)); 

                                           
2 See also Kearns Decl., No. 14-50363, D.I. 187, at 27-28. 
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A1914-1915 (Trial Findings ¶72).  Thus, the refinancing cost the noteholders $454 

million, which discounted to present value as of June 19, 2014, equaled the make-

whole, $431 million.  A1322, A1326-1328, A1440, A1443, A1464-1466. 

III. THE MAKE-WHOLE LITIGATION AND THE BANKRUPTCY COURT’S 

DECISIONS 

In the make-whole litigation, the Trustee sought discovery relating to 

EFIH’s solvency.  Shortly after filing for bankruptcy, EFIH had received a bid 

valuing its principal asset, Oncor, at $18 billion.3  The bankruptcy court agreed that 

solvency was relevant:  “the cases show that when a debtor is solvent, certain 

contractual terms, such as the payment of a makewhole premium, can be enforced 

under state law, and the EFIH Debtors may not rely on the Bankruptcy Code to 

‘deny payment of a redemption premium otherwise required’ by the terms of the 

indenture.”  A1194 (Opinion); see also A1182, A1190-A1195 (id.).   

However, because discovery on solvency could be “time consuming and 

expensive,” A1183 (Id.), the court bifurcated the litigation at EFIH’s request.  

Phase One would determine whether the noteholders are entitled to a “Redemption 

                                           
3 See NextEra Energy Proposal, No. 14-10979, D.I. 1593.  More recently, the 

Debtors have proposed a plan of reorganization under which EFIH—and its 
shareholder Energy Future Holdings (“EFH”)—would each pay all allowed claims 
of their creditors in full in cash.  The accompanying disclosure statement indicates 
that Oncor’s value, if reorganized as a real estate investment trust, could range 
between $19 to $24 billion.  See Disclosure Statement Fifth Amended Plan, No. 
14-10979, D.I. 6124, at 23; Fifth Amended Plan, No. 14-10979, D.I. 6122, Art. 
III(B)(1)-(21). 
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Claim” under non-bankruptcy law.  A1207-1208.  The court would assume “for the 

purposes of Phase One that the EFIH Debtors are solvent and able to pay all 

allowed claims of their creditors in full.”  A1208.  Phase Two, if necessary, would 

determine “whether the EFIH Debtors are insolvent, and, if so, whether that 

insolvency gives rise to any defenses arising under the Bankruptcy Code … that 

bar or limit the amount of the Redemption Claim.” A1207.  

Summary Judgment.  After taking discovery on issues other than solvency, 

the parties filed cross-motions for summary judgment.  The bankruptcy court 

granted summary judgment to EFIH in part and denied it in part.  Construing the 

indenture as a matter of law, the court held that the make-whole was not owed 

because repayment of the notes, following the notes’ acceleration under §6.02, was 

not an “Optional Redemption” under §3.07.  A1225, A1229-1230, A1232 (SJ 

Findings ¶¶42, 51, 57).  It also held, however, that the noteholders had the right 

under §6.02 to rescind such acceleration.  A1234-1235, A1236 (Id. ¶¶63-66, 69).   

Nevertheless, the bankruptcy court held that the automatic stay prevented the 

noteholders from exercising that right.  A1235 (Id. ¶67).  But it also held that if it 

granted relief from the stay to permit the noteholders to “decelerate the Notes[,] 

th[e]n EFIH’s refinancing would be an Optional Redemption under section 3.07 of 

the Indenture and the Applicable Premium [i.e., make-whole] would be due and 

owing.”  A1236, A1241 (Id. ¶¶69, 90).  The court determined that there was “a 
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genuine issue of material fact” as to whether cause existed to grant relief from the 

stay.  A1231 (Id. ¶71).   

Trial Judgment.  The bankruptcy court then held a trial, stating afterwards 

that “[t]his is a difficult decision.”  A1879.  Following further briefing, it issued a 

decision denying relief from the stay.  A1892-1893 (Trial Findings ¶13).  In 

determining whether to modify the stay, the court considered “(1) whether any 

great prejudice to either the bankrupt estate or the debtor will result from a lifting 

of the automatic stay; (2) whether the hardship to the non-bankrupt party by 

maintenance of the automatic stay considerably outweighs the hardship to the 

debtor; and (3) the probability of the creditor prevailing on the merits.”  A1905 (Id. 

¶52).  With respect to the first factor, the court determined that great prejudice to 

EFIH would result from lifting the stay because even though EFIH was presumed 

solvent, paying the make-whole might reduce the recovery to EFIH’s shareholder 

(EFH).  A1907-1910 (Id. ¶¶58-62).  The court reasoned that, as a matter of law, 

“harm to EFIH’s equity holder, EFH, is just as relevant as harm to … EFIH’s 

creditors.”  A1907 (Id. ¶58). 

As for the second factor, the court found that there would be substantial 

harm to the noteholders in maintaining the stay—loss of the $431 million make-

whole.  But it concluded that this harm did not outweigh the harm to EFIH’s estate 

if the stay were lifted.  A1910-1917 (Id. ¶¶63-77).  In so ruling, the court 
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determined that the benefits EFIH received from refinancing the notes, including 

hundreds of millions of dollars in interest savings, were irrelevant because those 

benefits did not arise from lifting the stay.  A1913-1914 (Id. ¶¶70-71).  And it 

concluded that the harm to the secured noteholders from denying their valid 

contract right to payment of $431 million was in “equipoise” with the harm to 

EFIH’s shareholder from reducing its dividend by $431 million if EFIH honored 

that debt.  A1907-1908, A1910, A1913-1915 (Id. ¶¶58, 64, 70-72). 

 As for the third factor, the court held that the noteholders were likely to 

succeed on the merits because the make-whole would be due if rescission were 

permitted.  A1922 (Id. ¶85).  Nevertheless, the court concluded that cause did not 

exist to lift the stay, explaining: 

The Court is cognizant that its ruling makes it extremely unlikely that 
a creditor operating under a contract with provisions substantially 
similar to . . . the Indenture will be able to obtain relief from the 
automatic stay to waive a default arising from an issuer’s bankruptcy 
filing and to rescind acceleration. That is a result of the fact that the 
harm to the debtor’s estate and its stakeholders, including equity if the 
debtor is solvent, from lifting the stay is, by definition, the same as the 
harm to the creditor seeking the make-whole payment from 
maintenance of the stay – in this case, $431 million.  . . . [R]elief from 
the automatic stay is almost certainly unavailable, regardless of the 
creditor’s likelihood of success on the merits. 

A1922-1923 (Id. ¶¶86-87).  Accordingly, the court granted final judgment in favor 

of EFIH.   
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SUMMARY OF ARGUMENT 

The bankruptcy court’s judgment denying the make-whole should be 

reversed.  First, EFIH owes the make-whole under the plain language of the 

indenture because it “redeem[ed]” the notes “prior to December 1, 2015.”  In 

construing the indenture’s acceleration clause to render the make-whole provision 

inapplicable in bankruptcy, the bankruptcy court misapprehended the language and 

purpose of the agreement and applicable case law. 

Second, as the bankruptcy court itself held, the make-whole would 

unquestionably have been due under the indenture if the noteholders had been 

allowed to exercise their contractual right to rescind acceleration.  While the court 

held that the automatic stay prevented the noteholders from actually exercising that 

right, even if correct, that holding does not mean that the noteholders’ make-whole 

claim must be denied.  To the contrary, the Bankruptcy Code provides that a claim 

that would be payable outside of bankruptcy, contingent only upon the creditor’s 

exercise of a contractual right that it would be entitled to exercise outside of 

bankruptcy, is allowed in bankruptcy, even if the automatic stay prevents the 

creditor from exercising that right.  The Third Circuit has expressly so held in an 

opinion that is non-precedential but squarely on point. 

Third, the bankruptcy court erred in denying the noteholders relief from the 

stay (to the extent needed) to rescind acceleration.  Although the court presumed 
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that EFIH was solvent, it nonetheless held that the noteholders could not, as a 

matter of law, obtain relief from the stay to enforce their valid contract claim in a 

solvent-debtor case.  That holding is contrary to every case addressing the issue.  

The bankruptcy court compounded its error by disregarding the substantial benefits 

that EFIH obtained in redeeming the notes.  The governing legal standard for 

determining whether to lift the stay required the bankruptcy court to consider the 

“totality of the circumstances,” and not to blind itself to the hundreds of millions of 

dollars that EFIH saved by refinancing. 

ARGUMENT 

I. THE NOTEHOLDERS ARE ENTITLED TO THE MAKE-WHOLE UNDER THE 

PLAIN LANGUAGE OF THE INDENTURE. 

In holding that the noteholders were not entitled to the make-whole, the 

bankruptcy court misconstrued the terms of the indenture, New York law, and the 

Bankruptcy Code.  The Code mandates that a bankruptcy court “shall allow [a 

creditor’s] claim … except to the extent that … such claim is unenforceable against 

the debtor and property of the debtor, under any agreement or applicable law for a 

reason other than because such claim is contingent or unmatured.”  11 U.S.C. 

§502(b)(1).  Thus, “the basic federal rule in bankruptcy is that state law governs 

the substance of claims.”  Travelers Cas. & Sur. Co. v. Pacific Gas & Elec. Co., 

549 U.S. 443, 450 (2007).  If the creditor’s claim is enforceable outside bankruptcy 

under state law, or would be but for the fact that it is “contingent” or “unmatured,” 
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that claim is allowed in bankruptcy.  Because the noteholders have a right to the 

make-whole under the plain language of the indenture, their claim must be 

allowed. 

“[I]nterpretation of indenture provisions is a matter of basic contract law.”  

In re AMR Corp., 730 F.3d 88, 98 (2d Cir. 2013).  Under New York law, which 

governs (Indenture §13.08), “‘[the court’s] primary objective … is to give effect to 

the intent of the parties as revealed by the language of their agreement.  [T]he 

words and phrases [in a contract] should be given their plain meaning, and the 

contract should be construed so as to give full meaning and effect to all of its 

provisions.’”  Chesapeake Energy Corp. v. Bank of N.Y. Mellon Trust Co., 773 

F.3d 110, 113-114 (2d Cir. 2014).  Courts must construe contracts “in light of the 

business purposes sought to be achieved by the parties,” Newmont Mines Ltd. v. 

Hanover Ins. Co., 784 F.2d 127, 135 (2d Cir. 1986), and avoid interpretations that 

are “absurd, commercially unreasonable or contrary to the reasonable expectations 

of the parties,” ERC 16W Ltd. P’ship v. Xanadu Mezz Holdings LLC, 943 N.Y.S.2d 

493, 498 (App. Div. 2012). 

A. EFIH Owes The Make-Whole Because It Redeemed The Notes 
Before December 1, 2015. 

The indenture contained a standard provision requiring EFIH to pay a 

“make-whole” if it redeemed the notes before an agreed date—December 1, 2015.  

That provision was essential to preserving the basic economic bargain the parties 
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struck.  The noteholders committed billions of dollars of their capital to EFIH for 

up to ten years at a fixed rate of interest, with no right to withdraw their capital and 

reinvest elsewhere if interest rates rose.  In exchange, the noteholders bargained to 

receive fixed interest payments at the then-prevailing market rate of 10% per year 

through at least December 1, 2015.  To assure the noteholders that they would 

receive the benefit of that bargain, EFIH agreed not to redeem the notes before that 

date if interest rates fell unless it paid the noteholders the specified make-whole.  

Otherwise, EFIH would have had a one-way option:  It could have held the 

noteholders to the contract if interest rates moved against the noteholders, but 

refinanced out of the contract if interest rates moved in favor of the noteholders—a 

“lose-lose” situation for the noteholders.  See supra pp.7-9.4 

Accordingly, the indenture provided that “the Notes shall not be redeemable 

at [EFIH’s] option prior to December 1, 2015,” with one relevant exception:  

“[P]rior to December 1, 2015, [EFIH] may redeem … the Notes at a redemption 

price equal” to principal, accrued interest and “the Applicable Premium”—i.e., the 

make-whole.  A717-718 (Indenture §3.07(a), (c)). 

Even in bankruptcy, EFIH had the right to maintain the notes’ original 

payment schedule and maturity date.  See infra p.24.  It elected not to do so.  

                                           
4  See also In re Chemtura Corp., 439 B.R. 561, 596 (Bankr. S.D.N.Y. 2010); 

In re Premier Entm’t Biloxi LLC, 445 B.R. 582, 590, 640-641 (Bankr. S.D. Miss. 
2010); Fabozzi, Handbook of Fixed Income Securities 9-12, 23, 321-323 (7th ed.). 
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Instead, it opted to pay off the notes because interest rates had fallen and it wanted 

to “take advantage” of those lower rates to refinance the 10% notes at 4.25%.  In 

June 2014—nearly 18 months before December 1, 2015—EFIH repaid the 

principal balance of the notes.  See supra pp.10-11. 

EFIH therefore owes the make-whole under a straightforward reading of the 

indenture.  It opted to “redeem” the notes “prior to December 1, 2015.”  The plain 

meaning of the term “redeem” is to “repay[] … a debt security … at or before 

maturity.”  Chesapeake, 773 F.3d at 116; Felin v. Kyle, 102 F.2d 349, 350 (3d Cir. 

1939) (“redeem[ing] … bonds or notes” means “paying back or satisfying one’s 

indebtedness”).5  And EFIH unquestionably redeemed the notes “prior to 

December 1, 2015.”  Accordingly, it owes the make-whole. 

B. The Indenture Required EFIH To Pay The Make-Whole 
Notwithstanding The Bankruptcy. 

EFIH conceded below that if it had redeemed the notes on the same date and 

terms outside bankruptcy, it would have owed the make-whole.  See supra p.10.  

But the bankruptcy court read the indenture to permit EFIH to redeem the notes 

without paying the make-whole, simply because it filed for bankruptcy.  That 

reading conflicts with the language of the parties’ agreement, the purpose of the 

make-whole, and applicable case law.  It also makes no commercial sense. 
                                           

5  Accord In re Quebecor World (USA) Inc., 719 F.3d 94, 99 (2d Cir. 2013); 
SEC v. Sterling Precision Corp., 393 F.2d 214, 217 (2d Cir. 1968); Heine v. Signal 
Cos., 1977 U.S. Dist. LEXIS 17071, at *37 (S.D.N.Y. 1977). 
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First, the indenture requires EFIH to pay the make-whole if it redeems the 

notes before December 1, 2015.  By its terms, §3.07 contains no exception for 

bankruptcy. 

The bankruptcy court nonetheless held that EFIH could redeem the notes 

before that date without paying the make-whole because a different provision, 

§6.02 of the indenture, automatically accelerated the maturity of the notes in 

bankruptcy.  A1231-1232 (SJ Findings ¶¶56-57).  That misapprehends the plain 

language of the indenture.  By its terms, the make-whole provision applies to any 

“redemption” “prior to December 15, 2015.”  And it is well settled that the term 

“redemption” includes the “repayment of a debt security … at”—not only 

“before”—“maturity,” Chesapeake, 773 F.3d at 116 (emphasis added), and thus 

includes the repayment of debt that has become due upon acceleration.6  

                                           
6  See, e.g., Quebecor, 719 F.3d at 99 (“‘[t]o redeem is defined as … paying 

what is due”); U.S. Bank Nat’l Ass’n v. S. Side House LLC, 2012 WL 273119, at 
*8 (E.D.N.Y. 2012) (“redemption” includes repaying debt “subsequent to 
acceleration”); Federal Nat’l Mortg. Ass’n. v. Miller, 473 N.Y.S.2d 743, 744 (Sup. 
Ct. 1984) (“The debtor may redeem” mortgage by “pay[ing] … accelerated debt”); 
Schwartz v. Comm’r, 40 T.C. 191, 191-192 (1963) (paying bonds “at maturity” 
was a “redemption”); 31 C.F.R. §306.26 (Treasury bond regulation addressing 
“redemption at maturity”); U.C.C. §9-623 & Official Comment No. 2 (“To redeem 
the collateral … of a secured obligation [that] has been accelerated, it would be 
necessary to tender the entire balance.”); Encyclopedia of Banking & Finance 981 
(Woelfel ed., 10th ed. 1994) (“redemption” is “payment … of bonds … whether on 
a date prior to maturity or upon the date of obligatory maturity”). 

 In any event, even before the bankruptcy filing accelerated the maturity of 
the notes, EFIH had already contractually committed itself to redeem the notes.  
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Notwithstanding the notes’ maturity, therefore, EFIH’s repayment of the notes was 

a “redemption” “prior to December 1, 2015.” 

Accordingly, the indenture’s acceleration provision does not allow EFIH to 

escape its make-whole obligation in bankruptcy.  As the New York Court of 

Appeals has explained: 

[I]n New York the consequences of acceleration of the debt depend on 
the language chosen by the parties in the pertinent loan agreement.  
While it is understood that acceleration advances the maturity date of 
the debt, we are unaware of any rule of New York law declaring that 
other terms of the contract not necessarily impacted by acceleration … 
automatically cease to be enforceable after acceleration. 

NML Capital v. Republic of Argentina, 17 N.Y.3d 250, 263 (2011).  Here, there is 

no language in the acceleration provision abrogating the make-whole provision.  

Acceleration thus does not void EFIH’s make-whole obligation for the same reason 

that acceleration did not void the debtor’s interest-payment obligations in NML:  

“[The debtor] has not pointed to any language in the repayment or acceleration 

clauses—or any other provision of the bond documents—indicating that the parties 

intended this requirement to terminate upon acceleration.”  Id. 

Indeed, if anything, the acceleration provision underscores that the make-

whole is due where, as here, EFIH redeems the notes before December 1, 2015.  

                                                                                                                                        
See supra p.9.  Given EFIH’s pre-bankruptcy commitment to redeem the notes in 
bankruptcy, the noteholders had an allowable claim for the make-whole before 
EFIH filed for bankruptcy, contingent only on EFIH’s post-bankruptcy completion 
of that redemption.  See infra point II.   
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Section 6.02 provides that, upon their acceleration, EFIH is obligated to pay the 

“Notes.”  By their terms, the “Notes” require EFIH to pay (1) principal, (2) accrued 

interest, and (3) if EFIH “redeems” the notes “prior to December 1, 2015,” the 

make-whole.  A828, A830-831 (Notes (face of notes) & ¶¶1, 5(b)); see also A830-

831 (Notes ¶4 (incorporating §3.07)).  In other words, §6.02 makes clear that the 

happenstance of bankruptcy neither triggers nor waives the make-whole.  Instead, 

consistent with its purpose of preserving the noteholders’ bargained-for income 

stream, the make-whole is triggered if EFIH elects to redeem the notes (as it did), 

depriving the noteholders of that income stream, whether in or out of bankruptcy.7  

Rather than enforce the language of the parties’ agreement, the bankruptcy 

court reasoned that whenever debt is accelerated the borrower’s repayment can 

never be considered a “voluntary” or “optional” redemption.  A1231-1232 (SJ 

Findings ¶¶56-57).  That not only disregards the actual terms of the indenture, but 

also ignores the commercial realities.  The indenture gave the noteholders the right 

                                           
7 Because the acceleration provision is consistent with the make-whole 

provision (and incorporates it by reference to the “Notes”), there is no need to 
enforce a “specific” provision over a conflicting “general” provision, as the 
bankruptcy court reasoned.  A1228, A1231 (SJ Finding ¶¶49, 54-55); see Muzak 
Corp. v. Hotel Taft Corp., 1 N.Y.2d 42, 46 (1956).  In any event, the specific 
provision governing whether the make-whole is owed is the make-whole provision.  
A717-718, A831 (Indenture §3.07; Notes ¶5).  While §6.02 may specifically 
address bankruptcy and acceleration, EFIH does not owe the make-whole because 
it filed for bankruptcy.  Rather, it owes the make-whole because it chose to redeem 
the notes, and §3.07 is the provision that specifically addresses redemption. 
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to “rescind any acceleration,” including a bankruptcy-triggered automatic 

acceleration, and they sought to exercise that right.  A755 (Indenture §6.02).8  The 

noteholders thus unequivocally did not compel EFIH to repay them before 

December 1, 2015.  

To the contrary, EFIH chose to redeem the notes.  It was under no legal 

compulsion to do so.  Notwithstanding the debt’s acceleration, the automatic stay 

barred the noteholders from taking any act outside of the bankruptcy proceedings 

to collect the debt.  11 U.S.C. §362(a).  And, in those proceedings, the Bankruptcy 

Code gave EFIH the right to rescind the acceleration and reinstate the notes’ 

original maturity: 

“[N]otwithstanding any contractual provision … that entitles the 
holder of such claim … to demand or receive accelerated payment of 
such claim … after the occurrence of a default … [a Chapter 11 plan 
may] reinstate[] the maturity of such claim … as such maturity existed 
before such default.” 
 

Id. §1124(2); see id. §1123(a)(5)(G)-(H).  In other words, the Code “nullifies 

acceleration clauses in Chapter 11.”  In re Taddeo, 685 F.2d 24, 26, 28-29 (2d Cir. 

1982).  Indeed, when market rates of interest increase, Chapter 11 debtors often 

                                           
8  Notably, unlike the Indenture here, some indentures do not permit 

noteholders to rescind a bankruptcy-triggered “automatic” acceleration, but rather 
only “declar[ed]” accelerations for non-bankruptcy defaults.  See In re Solutia, 379 
B.R. 473, 478, 484 (Bankr. S.D.N.Y. 2007). 
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seek to reinstate their existing loans to preserve those loans’ below-market interest 

rates.  See, e.g., In re Charter Commc’ns, 691 F.3d 476, 480 (2d Cir. 2012).9   

EFIH thus enjoyed the same legal options in bankruptcy that it had outside 

of bankruptcy:  to maintain the notes—in which case no make-whole would be 

due—or, if it chose, to redeem the notes.  Its election to redeem the notes was 

therefore entirely voluntary.  As EFIH itself admitted, it “execute[d] the … 

Refinancings on a non-consensual basis,” over the noteholders’ objections, in order 

to “take advantage of highly favorable debt market conditions to refinance” the 

debt at a far lower interest rate.  And EFIH had already decided to redeem the 

notes—and had entered into commitments to do so—before it filed for bankruptcy, 

when the notes had not yet accelerated.  See supra pp.9-10.   

Accordingly, because the refinancing was an optional redemption, EFIH 

owes the make-whole.  See In re Imperial Coronado Partners, 96 B.R. 997, 1000 

(B.A.P. 9th Cir. 1989) (“Under the Bankruptcy Code, [the debtor] had the right to 

deaccelerate the due date of the loan as part of a plan …. [T]he [debtor’s] decision 

to … pay off the loan [in bankruptcy] was voluntary, and the prepayment premium 

is therefore enforceable.”); Charles & Kleinhaus, Prepayment Clauses in 

Bankruptcy, 15 Am. Bankr. Inst. L. Rev. 537, 552 (2007) (“[A] chapter 11 debtor 

                                           
9  Illustrating that optionality, the Debtors’ plan provides that EFH may decide, 

at its option, to reinstate certain bonds.  See Fifth Amended Plan, No. 14-10979, 
D.I. 6122, Art. III(B)(4)(c)(ii), Art. III(B)(16)(b)(iii).  
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that has the capacity to refinance secured debt on better terms also has the 

wherewithal to deaccelerate that debt …. Under the protection of the automatic 

stay, such a debtor is in the same position within bankruptcy as it would be outside 

bankruptcy, and cannot reasonably assert that its repayment of debt is not 

‘voluntary.’”). 

Second, the bankruptcy court’s reading defeats the purpose of the make-

whole provision and defies commercial logic.  As the bankruptcy court 

acknowledged, a make-whole is a standard term in a fixed-rate bond that is 

designed to protect the noteholders against the risk that the issuer will refinance the 

bonds as soon as interest rates decline, thereby depriving the noteholders of the 

benefit of their bargain.  A1898-1902 (Trial Findings ¶¶28-39); see supra note 4.  

That purpose carries no less force in bankruptcy.  The economic loss the 

noteholders face from a refinancing is the same whether EFIH redeems the notes in 

or out of bankruptcy; either way, the noteholders lose their bargained-for return 

and are left to reinvest in a lower-interest-rate environment. 

Yet, on the bankruptcy court’s reading, the noteholders agreed to waive a 

make-whole of some $431 million—worth nearly 20% of their principal 

investment—in exchange for an acceleration of the notes that provided the 

noteholders no meaningful benefit; indeed, they affirmatively sought to return that 
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“benefit” to EFIH.10  Nothing in the indenture’s text or purpose supports 

construing it to mandate such an economically irrational result, and New York law 

counsels against such an illogical construction.  See supra p.18.   

Third, the bankruptcy court’s reading of the indenture conflicts with a series 

of cases construing substantially identical indenture provisions under New York 

law.  In those cases, as here, the indenture contained both a make-whole (or “no-

call”) provision triggered by an “optional redemption” before a specified date, and 

an acceleration provision that automatically accelerated the maturity of the notes 

upon the debtor’s bankruptcy filing.  Yet the courts concluded that the debtor’s 

refinancing of the notes in bankruptcy was an optional “redemption,” 

notwithstanding automatic acceleration.  Chemtura, 439 B.R. at 596, 598, 600-601; 

Premier, 445 B.R. at 590, 613-614, 625, 634-636, 642-643, 646; In re Calpine 

Corp., 365 B.R. 392, 397-400 & n.7 (Bankr. S.D.N.Y. 2007), aff’d in part with 

disagreement on other grounds, 2010 WL 3835200 (S.D.N.Y. 2010).11 

                                           
10  As noted, notwithstanding acceleration, the automatic stay blocked the 

noteholders from seeking to collect the debt outside the bankruptcy proceedings.  
And, in bankruptcy, the noteholders could have filed a proof of claim for the full 
principal balance whether or not it had been accelerated under the indenture.  See 
11 U.S.C. § 502(b)(1); In re Oakwood Homes Corp., 449 F.3d 588, 590 (3d Cir. 
2006).   

11 One court has reached a contrary conclusion, which the bankruptcy court here 
relied on (discussed infra note 13).  See In re MPM Silicones, LLC, 2014 WL 
4436335, at *11-16 (Bankr. S.D.N.Y. 2014), aff’d, 531 B.R. 321 (S.D.N.Y. 2015).  
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As the court in Chemtura explained, in evaluating the reasonableness of a 

make-whole settlement, the noteholders had “substantially the better argument” 

that “there was … a trigger of the Make-Whole” under the “plain meaning” of the 

indenture, because “entitlement to the Make-Whole turn[s] on payment before ‘the 

Maturity Date,’” which “was defined as June 1, 2016”—i.e., a date certain.  

Chemtura, 439 B.R. at 600-601 & nn.176-177.  As here, the parties “could have 

made the Make-Whole applicable to payment before ‘Maturity.’”  Id. at 601 & 

n.180 (emphasis added).  Instead, they made the make-whole applicable to any 

“redemption” before a fixed date.  Id. at 601.  And while bankruptcy accelerated 

the notes, “the right to accelerate … did not change” that date.  Id.  

Premier and Calpine reached the same conclusion.  To be sure, as the 

bankruptcy court noted below (A1229-1230 (SJ Finding ¶¶50-51)), those decisions 

did not award a make-whole.  But that was simply because the indentures there did 

not have make-whole provisions triggered by the redemptions, but instead “no-

call” provisions prohibiting those redemptions altogether.  The bankruptcy courts 

in Premier and Calpine concluded that the debtors had violated the “no call” 

provisions, and awarded damages to the noteholders, even though the indentures in 

those cases included the same automatic-acceleration clauses, and the no-call 

                                                                                                                                        
That ruling is currently on appeal.  See Momentive Performance Materials v. 
BOKF, NA, No. 15-1682 (2d Cir.). 
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provisions contained the same operative language as here—prohibiting “optional 

redemption” before a date certain.  The courts held that the refinancings of the 

notes in bankruptcy were “optional redemptions,” notwithstanding that the notes 

had been automatically accelerated when the debtors filed for bankruptcy.  See 

Premier, 445 B.R. at 590-591, 634-636, 642-643, 646; Calpine, 365 B.R. at 399-

400.12  Thus, Premier and Calpine support the noteholders’ entitlement to the 

make-whole here, where the indenture does specify a make-whole that EFIH must 

pay upon an “optional redemption” during the relevant time period. 

C. The Bankruptcy Court Erred In Ruling That Make-Whole 
Provisions Are Presumptively Unenforceable In Bankruptcy. 

The bankruptcy court concluded that make-wholes are not allowed in 

bankruptcy unless the indenture’s acceleration provision contains “express 

language” “specify[ing] that the [make-whole] is owed after automatic 

acceleration.”  A1227-1230 (SJ Finding ¶¶47-51).  That was error.  The bankruptcy 

court misread case law construing agreements with very different language or 

                                           
12  On appeal, the district court in Calpine countermanded the damage award, 

reasoning that bankruptcy law renders no-call provisions “unenforceable.”  2010 
WL 3835200, at *3-4, *11.  That analysis has been rejected in other cases.  See 
Chemtura, 439 B.R. at 603-604; Premier, 445 B.R. at 634; see also infra p.42.  In 
any event, even the district court in Calpine recognized that make-whole provisions 
are enforceable in bankruptcy.  2010 WL 3835200, at *5 (noting notes “did require 
the payment of [make-whole] premiums” for redemptions “after April 1, 2007” 
and that those “premiums were inapplicable” only because “Debtor repaid the 
notes on March 29, 2007”). 
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involving lenders who, unlike the noteholders here, waived a make-whole through 

their own voluntary actions.  

First, the bankruptcy court relied on a line of cases construing  

“prepayment” clauses.  A1227, A1231-1232 (SJ Finding ¶¶47, 56-57) (citing 

Northwestern, S. Side, LHD and Solutia).  Those cases have no application here 

because unlike the term “redemption,” which includes a payment “at . . . maturity,” 

Chesapeake, 773 F.3d at 116; see also supra note 6, the term “prepayment” has 

been construed to mean only “payment before maturity,” Northwestern Mut. Life 

Ins. Co. v. Uniondale Realty Assocs., 816 N.Y.S.2d 831, 834 (Sup. Ct. 2006); In re 

Solutia Inc., 379 B.R. 473, 488 (Bankr. S.D.N.Y. 2007) (same).  In that context, 

acceleration of maturity may operate to waive a make-whole:  “[A] lender forfeits 

the right to a prepayment consideration by accelerating the balance of the loan.  

The rationale commonly cited for this rule is that acceleration of the debt advances 

the maturity date of the loan, and any subsequent payment by definition cannot be 

a prepayment.”  S. Side, 2012 WL 273119, at *4 (emphasis added); accord 

Northwestern, 816 N.Y.S. 2d at 833-836, 838-840; In re LHD Realty Corp., 726 

F.2d 327, 329-333 & nn.1, 2, 8 (7th Cir. 1984); Solutia, 379 B.R. at 488. 

Thus, acceleration negated a make-whole in these cases only because that is 

what the plain terms of those contracts provided.  And it is in that context, where 

the make-whole provision is never triggered in the first place—since payment after 
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accelerated maturity is not a “prepayment” before maturity—that courts have made 

the unremarkable observation that “prepayment consideration will not be enforced 

after default and acceleration unless … ‘clear contract language requires it.’”  S. 

Side, 2012 WL 273119, at *5 (emphasis added); accord Northwestern, 816 

N.Y.S.2d at 836. 

These cases have no application here.  The indenture in this case requires 

payment of the make-whole upon any “redemption” (not “prepayment”) “prior to 

December 1, 2015” (not “prior to maturity”).  See Charles & Kleinhaus, supra 

p.25, at 552-553 (distinguishing between “prepayment” and “redemption” make-

whole provisions; “[w]here a contractual provision imposes a fee for voluntary 

‘redemption,’ it is hard to dispute that the provision should apply to a mid-

[bankruptcy]-case refinancing aimed at exploiting better borrowing conditions.”).  

And, as described above, the term “redemption” has repeatedly been construed to 

include the borrower’s repayment of debt that has accelerated or otherwise 

matured.13  Moreover, in this case, the only reason the debt remained accelerated at 

the time of redemption was because EFIH refused to permit the noteholders to 

                                           
13  See supra pp.20-21.  For this reason, the bankruptcy court’s reliance on 

Momentive (A1227, A1229 (SJ Findings ¶¶47, 50)) was likewise misplaced.  
While the make-whole provision there was triggered by a “redemption,” 
Momentive relied on the same “prepayment” case law discussed above that has no 
application to the facts here.  MPM, 2014 WL 4436335, at *11-12.  As noted (see 
supra n.11), Momentive is now on appeal in the Second Circuit. 



- 32 - 

exercise their contractual right to rescind acceleration and also refused to exercise 

its own right under the Bankruptcy Code to do so.  See supra pp.23-25. 

Thus, nothing in the actual language of this indenture or the facts of this case 

excuses EFIH from paying the make-whole simply because it caused the notes to 

accelerate by filing for bankruptcy.  The opposite is true: the parties declined to 

condition the make-whole on a “prepayment” before “maturity,” as other 

indentures did, and instead required that EFIH pay the make-whole upon any 

“redemption” before “December 1, 2015.”  That choice must be viewed as 

intentional.  See Quadrant Structured Prods. v. Vertin, 23 N.Y.3d 549, 560 (2014) 

(“[I]f parties to a contract omit terms—particularly, terms that are readily found in 

other, similar contracts—the inescapable conclusion is that the parties intended the 

omission.”). 

The bankruptcy court also mistakenly relied on In re AMR Corp., 730 F.3d 

88 (2d Cir. 2013).  A1228, A1231 (SJ Finding ¶¶49, 56).  AMR is inapplicable 

because that make-whole provision was fundamentally different from the one here.  

In AMR, the make-whole clause contained an express carve-out—conspicuously 

absent here—providing that no make-whole would be owed if the debtor redeemed 

the notes after filing for bankruptcy, triggering automatic acceleration of the notes.  

Specifically, the “plain text of Section 3.02, the voluntary redemption payment 

schedule, … provide[d] for potential payment of a Make-Whole Amount but itself 
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state[d] that it operates ‘[e]xcept as otherwise provided in Section 3.03,’” which 

specified that “[n]o Make-Whole Amount shall be payable … in connection with an 

Event of Default [for bankruptcy] or the acceleration of the Equipment Notes.”  

730 F.3d at 99-100, 103 & n.16 (second emphasis added).  The acceleration 

provision reiterated that any such payment would be “without Make-Whole 

Amount.”  Id. at 99-100.  Accordingly, the Second Circuit affirmed denial of the 

make-whole claim, explaining that where “the contract explicitly excludes the[] 

applicability [of a ‘make-whole … provision’] upon automatic debt acceleration, 

the lender has no claim under … the make-whole when the debtor attempts to pay 

off the accelerated debt.”  Id. at 104 n.17 (emphasis added). 

Here, by contrast, the parties did not agree to the AMR carve-out language.  

The bankruptcy court erred in construing the indenture as if they had. 

Second, the bankruptcy court erroneously relied on cases holding that a 

lender had waived a make-whole by accelerating the debt and seeking to compel 

immediate payment of the principal balance, against the borrower’s wishes, by 

commencing foreclosure proceedings.  Those cases reason that if “a lender 

attempts to coerce immediate repayment of a debt,” its “actions establish … that it 

preferred … accelerated payment,” contrary to the premise of a make-whole that 

the lender does not want to be paid early.  S. Side, 2012 WL 273119, at *4-5 

(internal alterations omitted); LHD, 726 F.2d at 329-331.  They may well be right 
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on their facts.  But the facts here are precisely the opposite.  The noteholders did 

not seek to coerce payment here; EFIH did.  See supra pp.9-11, 23-25. 

The bankruptcy court thus erred in erecting a heightened burden against 

enforcing a make-whole in bankruptcy.  Rather, as when construing any 

commercial agreement, its goal should have been to discern the parties’ intent by 

examining the plain language of their agreement and its economic purpose.  The 

text and purpose of the indenture here required EFIH to pay the make-whole 

because it redeemed the notes before December 1, 2015, depriving the noteholders 

of the yield they contracted for when they extended credit.  

II. EVEN UNDER ITS READING, THE BANKRUPTCY COURT ERRED IN 

DISALLOWING THE NOTEHOLDERS’ CLAIM, GIVEN THE NOTEHOLDERS’ 

CONTRACTUAL RIGHT TO RESCIND ACCELERATION. 

Even if, as the bankruptcy court erroneously held, EFIH did not owe the 

make-whole if the notes were accelerated, the noteholders had the contractual right 

to “rescind any acceleration.”  A755 (Indenture §6.02).  The bankruptcy court 

acknowledged that the make-whole would be due if the noteholders could exercise 

that right, as they sought to do.  A1234-1235, A1236; A1922 (SJ Findings ¶¶63-

66, 69, 90; Trial Findings ¶85).  But it nonetheless denied the make-whole because 

it determined that the automatic stay barred the noteholders from rescinding.  

A1235-1236, A1240, A1242-1243; A1923 (SJ Findings ¶¶67, 70, 85-87, 92-93; 

Trial Findings ¶¶88-89).  That was error.  The automatic stay operates only as a 
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procedural stay of debt-collection outside the bankruptcy court; it does not 

disallow in the bankruptcy case the substantive claim to which the noteholders 

were entitled under state law by virtue of their contractual right to rescind 

acceleration.  To the contrary, the Bankruptcy Code provides that the noteholders’ 

contingent claim for the make-whole (or, alternatively, damages for frustration of 

their rescission right) must be allowed in bankruptcy, even if their state-law right 

to payment of that claim was contingent on exercising their right to rescind 

acceleration. 

As the Third Circuit has made clear, the automatic-stay has nothing to do 

with the allowance of claims in bankruptcy.  “[T]he stay does not determine a 

creditor’s claim but merely suspends an action to collect the claim outside the 

procedural mechanisms of the Bankruptcy Code.”  In re Rodriguez, 629 F.3d 136, 

142 (3d Cir. 2010).  Its purpose is not to disallow creditors’ substantive claims, but 

simply to halt all debt-collection outside the bankruptcy court, so the debtor’s 

going-concern value can be preserved and distributed among creditors under the 

Bankruptcy Code’s alternative procedures for allowing and paying creditors’ 

claims.  See In re Integrated Telecom Express, Inc., 384 F.3d 108, 121-122 (3d Cir. 

2004).   

The allowance of claims in bankruptcy is governed by §502.  Entitled 

“[a]llowance of claims and interests,” it provides that the bankruptcy court “shall 



- 36 - 

allow [a creditor’s] claim … except to the extent that” the claim is disallowed 

under one of the few exceptions specified in §502(b).  See 11 U.S.C. §502(b)(1)-

(9).  Section 502 thus establishes the rule that “claims enforceable under applicable 

state law will be allowed in bankruptcy unless they are expressly disallowed” 

under one of the specific bankruptcy “exceptions enumerated in §502(b).” 

Travelers Cas. & Sur. Co. v. Pacific Gas & Elec. Co., 549 U.S. 443, 449, 452 

(2007); Ogle v. Fid. & Deposit Co., 586 F.3d 143, 148 (2d Cir. 2009).   

Nothing in §502 “expressly disallowed” the noteholders’ state-law claim in 

EFIH’s bankruptcy case for the make-whole merely because §362 may have stayed 

efforts to collect that claim outside the bankruptcy process.  To the contrary, (1) 

the noteholders had a “claim,” which (2) §502 mandated “shall” be “allow[ed]” 

because none of the exceptions to allowance specified in that section applied. 

First, the Bankruptcy Code defines a “claim” as any “right to payment, 

whether or not such right is reduced to judgment, liquidated, unliquidated, fixed, 

contingent, matured, [or] unmatured.”  11 U.S.C. §101(5) (emphasis added).  

“‘[B]y this broadest possible definition,’” Congress intended that “‘all legal 

obligations of the debtor, no matter how remote or contingent, will be able to be 

dealt with in the bankruptcy case.’”  In re Grossman’s Inc., 607 F.3d 114, 121 (3d 

Cir. 2010) (en banc); accord In re Ruitenberg, 745 F.3d 647, 651 (3d Cir. 2014).  

Thus, “a ‘claim’ can exist under the Code before a right to payment exists under 
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state law.”  Grossman’s, 607 F.3d at 121.  Even creditors whose claims are 

“unliquidated,” “unmatured,” or “contingent”—such as tort claims that have not 

yet accrued under state law, or contractual rights of indemnity against future loss—

have a “claim” that may share in bankruptcy distributions, and debtors may thereby 

obtain a broad bankruptcy discharge of liability from all such claims.  See 11 

U.S.C. §§101(12), 524(a), 1123, 1129, 1141(d); Grossman’s, 607 F.3d at 121-122. 

Under the bankruptcy court’s view that the noteholders needed to rescind 

acceleration for the refinancing to be an optional redemption triggering the make-

whole, the noteholders had a “contingent” claim for the make-whole.  A 

“‘contingent’ claim under the Code refers to obligations that will become due upon 

the happening of a future event.”  Ogle, 586 F.3d at 146.  That is precisely the 

circumstance here.  The noteholders had a claim for the make-whole that would 

become due upon the happening of a future event—rescission of the notes’ 

acceleration.   

That was all that was necessary for the noteholders to be entitled to their 

make-whole claim.  Even if outside bankruptcy a creditor’s “right to successfully 

collect [its claim] may be contingent” on the creditor’s exercise of its state-law 

rights, “the contingent nature of the right to payment does not change the fact that 

the right to payment exists … and thereby constitutes a ‘claim’ for purposes of 

§101(5).”  Rodriguez, 629 F.3d at 142; Ruitenberg, 745 F.3d at 650-653 (affirming 
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allowance of claim “contingent” on creditor’s obtaining a favorable state-court 

judgment in the future).  Thus, when EFIH refinanced the notes, the noteholders 

had a “claim” under §101 for the make-whole, even under the bankruptcy court’s 

reading of the indenture, because they had a contractual “right to payment” of the 

make-whole, “contingent” only on exercising their right to rescind acceleration.   

Second, EFIH did not even argue that any of the exceptions to the allowance 

in bankruptcy of otherwise valid claims applied.14  The explanation for its failure to 

do so is evident.  The Bankruptcy Code mandates that the noteholders’ claim to the 

make-whole be allowed.  Underscoring §101’s broad definition of “claim” as 

including a right of payment that remains “contingent,” §502 requires a bankruptcy 

court to “allow” a claim “except to the extent that … such claim is unenforceable 

against the debtor and property of the debtor, under any agreement or applicable 

law for a reason other than because such claim is contingent or unmatured.”  11 

U.S.C. §502(b)(1) (emphasis added).  Thus, §502 provides that a claim “shall” be 

allowed in bankruptcy even if it would be “unenforceable” outside of bankruptcy, 

if the only reason it would be “unenforceable” is because it is “contingent.”  11 

U.S.C. §502(b)(1). 

                                           
14 Those exceptions disallow certain claims for unmatured interest, property 

taxes, attorney fees, child support or alimony, lease or employment contract 
termination damages, or employment taxes, and untimely filed claims.  See 11 
U.S.C. §502(b)(2)-(9).  
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This provision is dispositive here.  Even under the bankruptcy court’s 

reading of the indenture, the noteholders’ claim to the make-whole would be 

enforceable under state law but for its being “contingent” on the noteholders’ 

exercise of their right to rescind acceleration.  Accordingly, §502 mandates that the 

noteholders’ claim “shall” be allowed in bankruptcy.  See Travelers, 549 U.S. at 

450-452 (allowing contingent contract claim for attorney’s fees incurred after the 

bankruptcy filing); Ogle, 586 F.3d at 147 (same). 

Addressing this specific issue, the Third Circuit rejected a debtor’s argument 

that “by virtue of the automatic stay, [the creditor’s] right to payment no longer 

exists.”  In re Stephan, 588 F. App’x 143, 144 (3d Cir. 2014) (non-precedential).  

There, as here, the creditor’s right to payment under state law was held to be 

contingent on the creditor’s exercise of its state-law rights (there, to foreclose, 

which state law required before the creditor could recover its deficiency claim).  

And there, as here, the stay was held to bar the exercise of those rights.  Yet the 

Third Circuit affirmed the allowance of the creditor’s claim.  It explained that the 

creditor had a “contingent right to payment” that would be a valid claim under 

state law if—in the absence of the stay—the creditor could remove the 

contingency.  Because “the only reason [the claim] is unenforceable is that it is 

‘contingent or unmatured,’” §502 mandated that it be allowed.  See id. at 143-144 

(quoting §502(b)(1)).  To hold otherwise, the Third Circuit explained, “would turn 
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the automatic stay into a device that eliminates all contingent claims, a result that is 

in tension with the Bankruptcy Code’s ‘broadest available definition of ‘claim.’”  

See id. (quoting Johnson v. Home State Bank, 501 U.S. 78, 83 (1991)).  The same 

analysis applies here. 

To be sure, Stephan is a non-precedential decision.  But it is directly on 

point.  EFIH has argued that Stephan is distinguishable because the creditor’s 

claim there was contingent on the creditor’s exercise of a different state-law right 

than the state-law right involved here (to foreclose, rather than to rescind 

acceleration).15  That is a distinction without a difference.  Nothing in the Third 

Circuit’s analysis turned on the fact that the state-law right at issue there happened 

to be a right of foreclosure, rather than a right of rescission.  Rather, the whole 

point of Stephan is that if a creditor has a claim that would be valid under state law 

if it could exercise a right that the automatic stay prevents it from exercising—

whatever that right—its claim must be allowed in bankruptcy under the express 

terms of §502(b)(1). 

Indeed, other courts have adopted the same rule of law where the state-law 

right that the stay prevented the creditor from exercising, like rescinding 

acceleration here, was merely sending a document.  In In re Cool Fuel Inc., 210 

F.3d 999 (9th Cir. 2000), the creditor’s right to payment under state law was 

                                           
15  Opp. Mot. Direct Appeal, No. 1:15-cv-00620-RGA, D.I. 26, at 10-11. 



- 41 - 

contingent on the exercise of its right to issue a determination of the debtor’s tax 

liability.  There, as here, the automatic stay “had the effect of … preventing the 

[creditor] from [issuing that] determination.”  Id. at 1001 (citing 11 U.S.C. 

§362(a)(1)).  Yet the Ninth Circuit held that the creditor had an “allowable 

contingent claim” under §502, because the only reason the claim was 

“unenforceable” under state law was that it was “contingent” on the creditor’s 

exercise of a right that—but for the automatic stay—the creditor would be entitled 

to exercise under state law.  Id. at 1006-1007 (citing 11 U.S.C. §§101(5) and 

502(b)(1)).  Likewise, in In re Stone & Webster, Inc., 270 B.R. 1, 8 (Bankr. D. Del. 

2001), the Delaware bankruptcy court held that a creditor’s contract claim was 

allowable under §502(b)(1) even if its right to payment under the contract was 

“contingent” on its exercising a right (sending an invoice) that was barred by the 

automatic stay.  “[C]laims may be allowed in bankruptcy even if they remain 

contingent.”  Id. at 12-13 & n.2. 

In the alternative, even if the automatic stay entirely prevented the 

noteholders from obtaining the benefit of their rescission right, they were still 

entitled to a damages claim for the denial of that right in the amount of the make-

whole they would have received if that right had been honored.  Frustration of their 

rescission right would give rise to a breach of contract claim that would be 

enforceable outside of bankruptcy under state law.  And, because that claim is 
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enforceable outside of bankruptcy, it is allowed inside bankruptcy as well.  See 11 

U.S.C. §502(b)(1). 

Indeed, it is well settled that even where bankruptcy law blocks a creditor’s 

contract from being specifically performed, the creditor is nonetheless entitled to a 

damages claim in bankruptcy.  See, e.g., Premier, 445 B.R. at 634, 646 (finding 

indenture’s “no-call” provision barring repayment of the notes “unenforceable in 

chapter 11 cases,” but nonetheless awarding damages for breach of the provision, 

explaining “the non-breaching party is not deprived of a monetary remedy just 

because no-call provisions are not subject to the remedy of specific performance in 

bankruptcy cases”); Chemtura, 439 B.R. at 603-04 (“[B]ankruptcy courts allow 

claims for damages for breaches of contracts they won’t specifically enforce with 

great frequency.”).  Momentive thus recognized that even if (as it held) the 

automatic-stay blocks noteholders from exercising a contractual right to rescind 

acceleration, “damages for breach of … a rescission right” should nonetheless be 

allowed under §502, at least where, as here, the debtor is solvent.  MPM, 2014 WL 

4436335, at *16-18 (citing Premier and Chemtura).16  The noteholders’ claim 

should have been allowed. 

                                           
16  To be sure, Momentive held that, because the debtor there was insolvent, the 

noteholders’ rescission damages claim should be disallowed as “unmatured 
interest” under §502(b)(2).  But it added that where, as here, the “debtor[] … [is] 
solvent,” such damages claims are “subject to an exception to section 502(b)(2)” 
and therefore allowable.  Id. at *17-18.  For similar reasons, any limitation on the 
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III. THE BANKRUPTCY COURT ERRED IN DENYING THE NOTEHOLDERS 

RELIEF FROM THE AUTOMATIC STAY TO RESCIND ACCELERATION. 

Not only did the bankruptcy court err in holding that the noteholders’ make-

whole claim (or rescission damages) must be disallowed if the automatic stay 

barred the noteholders from rescinding acceleration, but it also erred in holding 

that the stay applied and that, to the extent it did, cause to grant relief from the stay 

did not exist. 

As an initial matter, the stay did not apply.  Rescinding acceleration was not 

an “act” by the noteholders “to exercise control over” any of EFIH’s contract rights 

that are “property of the estate.” 11 U.S.C. §362(a)(3).  EFIH had no “right” to 

accelerate the debt; under the indenture, the acceleration was automatic, but subject 

to the noteholders’ unilateral right to rescind that acceleration.  Nor was rescission 

an “act … to collect, assess, or recover a claim.”  Id. §362(a)(6).  The noteholders’ 

de-acceleration of the notes rendered those notes not due and payable; it was EFIH 

that acted on its own volition to repay them, triggering the make-whole.  See supra 

p.23-25.17  

                                                                                                                                        
allowance of rescission damages as a secured claim under §506(b), relied on by the 
court below here (A1240, A1242 (SJ Findings ¶¶85-87, 92)), is inapplicable 
because EFIH is presumed solvent.  See In re Gencarelli, 501 F.3d 1, 7-8 (1st Cir. 
2007). 

17  A few out-of-Circuit cases have concluded that the stay bars rescission, but 
they either involved very different indentures that expressly gave the debtor the 
right to repay the notes in bankruptcy without any make-whole (AMR discussed 
supra at pp.32-33) or that specifically denied the noteholders the right to rescind 
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In any event, the bankruptcy court erred in holding that no cause existed to 

grant relief from the stay (to the extent it applied) under the undisputed facts of this 

case.  That holding was founded on two errors of law.  First, the bankruptcy court 

held that a creditor cannot, as a matter of law, obtain relief from the stay to enforce 

a valid contract claim against even a solvent debtor.  Second, it held that the 

“totality-of-the-circumstances” test for determining whether cause exists to lift the 

stay bars the court, in balancing the harms to the debtor and creditor, from 

considering any benefits the debtor obtained from the very act of the debtor that 

triggered the creditor’s claim.  Because both holdings are contrary to law, the court 

abused its discretion in denying relief from the stay.  See In re Wilson, 116 F.3d 

87, 90 (3d Cir. 1997) (reversing denial of stay relief because a “bankruptcy court 

abuses its discretion when its ruling is founded on an error of law”).  

The Bankruptcy Code authorizes a bankruptcy court to grant a creditor relief 

from the automatic stay for “cause.”  11 U.S.C. §362(d)(1).  “Section 362(d)(1) 

does not define ‘cause,’ leaving courts to consider what constitutes cause based on 

the totality of the circumstances in each particular case.”  Wilson, 116 F.3d at 90.18  

                                                                                                                                        
acceleration in bankruptcy (Solutia, 379 B.R. at 478), or are currently on appeal 
(Momentive discussed supra notes 11, 13).  

18   Contrary to the bankruptcy court’s suggestion (A1906-1907 (Trial Findings 
¶¶55-57)), the test for granting retroactive stay relief does not apply here.  As the 
court acknowledged, its order approving repayment of the notes reserved 
Appellants’ rights under their stay-relief motion as of June 6, 2014, before EFIH 
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The Third Circuit has held that “cause” exists where—as the bankruptcy court held 

here—denying relief from the stay would result in the loss of the creditor’s claim 

against the debtor.  See id. (directing that stay be lifted so creditor could appeal 

state-court judgment denying its claim, since it had no other forum to vindicate 

claim).  In holding to the contrary here, the bankruptcy court relied on two 

erroneous legal premises. 

First, the bankruptcy court held that a creditor cannot, as a matter of law, 

obtain relief from the stay to enforce a contract right to payment from even a 

solvent debtor.  The court explained that relief from the stay is warranted only 

when the harm to the creditor from denying such relief outweighs the harm to the 

bankruptcy estate from granting it (A1910 (Trial Finding ¶¶63-64)), and that this 

can never be the case when the creditor is seeking relief from the stay to enforce its 

claim because the parties’ relative harm is in “equipoise” (id.):  “the harm to the 

debtor’s estate and its stakeholders, including its equity if the debtor is solvent is, 

                                                                                                                                        
repaid the  notes.  A1888-1889, A1907 (Id. ¶¶6, 56).  Thus, even if the 
noteholders’ June 4, 2014 rescission notice was voided by the stay, if the court had 
granted relief from the stay at the June 6 hearing, Appellants could have sent a new 
rescission notice thereafter that would have been effective before EFIH repaid the 
notes on June 19, 2014. 

In any event, the test for retroactive relief was met:  (1) Appellants did not 
“encourage[] violation of the stay” but moved for relief from the stay and 
conditioned their rescission notice accordingly, (2) it would be “inequitable” to 
permit EFIH to disavow the court-ordered reservation of rights on which the 
noteholders relied, and (3) the noteholders “would be prejudiced” if their claim 
were disallowed.  In re Myers, 491 F.3d 120, 129 (3d Cir. 2007).  
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by definition, the same as the harm to the creditor … from maintenance of the 

stay—in this case, $431 million.”  A1922-1923 (Id. ¶87) (emphasis added).  As a 

result, under the rule of law adopted by the bankruptcy court, “relief from the 

automatic stay is almost certainly unavailable, regardless of the creditor’s 

likelihood of success on the merits.”  A1923 (Id.) 

Whatever the merits of that legal analysis where the debtor is insolvent, it is 

wrong where the debtor is instead solvent.  In a solvent-debtor case, the debtor by 

definition has enough money to pay the creditor’s claim and all other creditors’ 

claims in full; hence granting relief and paying the creditor’s claim will simply 

leave less money to pay the debtor’s shareholder.  Thus, in a solvent-debtor case, 

the question becomes whether the creditor or the shareholder should lose the 

dollar-amount in question—here, $431 million.  The answer is that the shareholder 

should because, both in and out of bankruptcy, creditors are entitled to recover all 

they are owed before any shareholder may profit on its equity investment. 

Thus, numerous cases have granted a creditor relief from the stay to enforce 

its contract claim where the debtor is solvent and allowing the claim will come 

only at the expense of the debtor and its shareholders.  See In re Armstrong World 

Indus., No. 00-4471, Mem. Order (D. Del. Dec. 10, 2001), aff’d, 106 F. App’x 785 

(3d Cir. 2004) (non-precedential); Claughton v. Mixson, 33 F.3d 4, 5-6 (4th Cir. 

1994); In re Premier Auto. Servs., Inc., 343 B.R. 501, 521 (Bankr. D. Md. 2006), 
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aff’d, 492 F.3d 274 (4th Cir. 2007); In re Novak, 103 B.R. 403, 413-15 (Bankr. 

E.D.N.Y. 1989); In re Texaco, Inc., 81 B.R. 804, 805-806 (Bankr. S.D.N.Y. 1988).  

Indeed, the bankruptcy court failed to cite any decision denying relief from the stay 

where the court presumed the debtor to be solvent, and Appellants are aware of 

none. 

Texaco is directly on point.  There, as here, the noteholders sought to 

exercise a right under an indenture that would increase the amount of their claim—

and reduce the shareholders’ recovery by the same amount.  Texaco, 81 B.R. at 

805-806 (stating noteholders sought to send acceleration notice to enforce right to 

interest at original contract-rate of 10.75%, rather than 8.25% rate debtor sought to 

impose after filing bankruptcy).  Yet the court granted relief from the stay.  It 

explained that “the debtors … have consistently maintained that they are solvent,” 

and hence there would be no “prejudice [to] other creditors”: 

“In view of the fact that Texaco proposes to pay all unsecured 
creditors in full . . ., there is no reason why Texaco should be allowed 
to modify the rights of the Noteholders by unilaterally lowering the 
post-petition interest rate and at the same time preventing the 
Noteholders from preserving whatever rights they might have to 
receive post-petition interest pursuant to their original contract.” 
 

Id. 

Similarly, in Claughton, the Fourth Circuit held that “[g]iven the solvency of 

the debtor’s estate, … the bankruptcy court correctly exercised its equitable 

power” to “lift[] the automatic stay ‘for cause,’ pursuant to 11 U.S.C. § 362(d)(1)” 
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to permit a creditor to enforce its state-law right to payment against the debtor.  33 

F.3d at 5-6.  As it explained: “The court’s decision did not harm the rights of the 

bankruptcy estate’s creditors because the bankruptcy estate retained sufficient 

assets to pay in full all of the debtor’s creditors pursuant to a plan of 

reorganization.”  Id. at 5-6 & nn.2, 4. 

The Third Circuit has likewise affirmed an order lifting the stay where the 

debtor was solvent.  See Armstrong, 106 F. App’x at 787 (non-precedential).  The 

bankruptcy court there modified the stay to permit creditors to prosecute their 

lawsuit against the debtor and its insurers in another court because “[t]he Debtor is 

a solvent, going concern” and accordingly “there would be minimal, if any, impact 

on the Debtor’s resources available to pay other pre and post petition claimants.”  

See In re Armstrong World Indus., No. 00-4471, Mem. Order at 2-3 (D. Del. Dec. 

10, 2001) (attached as Exhibit A).  Affirming, the Third Circuit stated that to the 

extent the appeal had not been mooted by intervening events, “[w]e can affirm 

substantially for the reasons set forth” in the district court’s order.  106 F. App’x at 

787.  Several other cases are in accord.19 

                                           
19  See Premier Auto. Servs., 343 B.R. at 521 (lifting stay where “solvent” 

debtor filed case with intent to “invok[e] the automatic stay” to “delay creditors”); 
Novak, 103 B.R. at 413-15 (lifting stay where “solvent” debtor sought to “remain[] 
under the Section 362 stay” and “block[] [creditor] from satisfaction of [its] 
claim”). 
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In holding to the contrary, the bankruptcy court relied on a flawed legal 

premise.  As noted, it held that the balance of harms was in “equipoise,” and that 

stay relief should therefore be denied, because it determined that the harm to 

EFIH’s shareholder from losing $431 million was equal to—“just as relevant as”—

the harm to the noteholders from losing $431 million.  A1907-1908, A1910, 

A1922-1923 (Trial Findings ¶¶58, 64, 87).  That is incorrect.  That premise 

wrongly assumes that shareholders have the same right to be paid from the debtor’s 

bankruptcy estate as creditors do.  They do not. 

Shareholders’ rights against the bankruptcy estate are subordinate to 

creditors’ rights.  Under the Bankruptcy Code’s “absolute priority rule,” creditors 

must be paid in full before any value in the bankruptcy estate may be distributed to 

shareholders.  See 11 U.S.C. §§725-726, 1129(b).20  Thus, “[o]ne of the painful 

facts of bankruptcy is that the interests of shareholders become subordinated to the 

interests of creditors.”  Commodity Futures Trading Comm’n v. Weintraub, 471 

                                           
20  See Norwest Bank Worthington v. Ahlers, 485 U.S. 197, 202 (1988) (“[T]he 

absolute priority rule ‘provides that … creditors must be provided for in full before 
any junior class can receive or retain any property[.]”); Consolidated Rock Prods. 
Co. v. Du Bois, 312 U.S. 510, 527-530 (1941) (“[C]reditors are entitled to have the 
full value of the [debtor’s] property … first appropriated to payment of their 
claims,” and “[i]f they receive less than full compensatory treatment, … their 
property rights will be appropriated for the benefit of stockholders”; “[t]hat is not 
permissible”); Case v. Los Angeles Lumber Prods. Co., 308 U.S. 106, 115-116 
(1939) (“[T]he stockholder’s interest in the [debtor’s] property is subordinate to the 
rights of creditors.”). 
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U.S. 343, 355 (1985).  Shareholders therefore do not suffer the same legal harm 

when the debtor pays its lawful debts to its creditors, as the harm creditors suffer 

when they are denied their contractual rights to payment. 

This rule of law applies equally even where, as here, the shareholder—

EFIH’s parent company EFH—is itself a debtor in a jointly administered 

bankruptcy.  Because there was no “substantive consolidation” merging the 

bankruptcy estates of EFIH and EFH (a rarely applied remedy unsupported by the 

record and never requested by the Debtors), EFH and its separate creditors have no 

legal right to EFIH’s assets except through EFH’s interest as a shareholder.  Their 

interests are therefore subordinated to EFIH’s creditors under the absolute-priority 

rule, like any other shareholder, in or out of bankruptcy.  See In re Owens Corning, 

419 F.3d 195, 210-211 (3d Cir. 2005).21 

Accordingly, as the bankruptcy court itself recognized in its discovery order 

(see supra p.12), it is well settled in solvent-debtor cases that creditors are entitled 

to enforce their contractual bargains with the debtor, and that bankruptcy law does 

not limit those state-law rights for the benefit of the debtor and its shareholders.  

“When the debtor is solvent, the bankruptcy rule is that where there is a contractual 

provision, valid under state law, … ‘the bankruptcy court will enforce the 

                                           
21 In any event, the Debtors’ plan proposes to pay all of EFH’s own creditors in 

full.  See supra note 3. 



- 51 - 

contractual provision.’”  In re Gencarelli, 501 F.3d 1, 7 (1st Cir. 2007) (allowing 

make-whole notwithstanding any limitations under 11 U.S.C. §506(b)); see also In 

re Dow Corning Corp., 456 F.3d 668, 679 (6th Cir. 2006) (“[I]n solvent debtor 

cases, … courts have generally confined themselves to determining and enforcing 

whatever pre-petition rights a given creditor has against the debtor.”); In re 

Chicago, Milwaukee, St. Paul & Pac. R.R. Co., 791 F.2d 524, 528 (7th Cir. 1986) 

(“[I]f the bankrupt is solvent the task for the bankruptcy court is simply to enforce 

creditors’ rights according to the tenor of the contracts that created those rights.”). 

In other words, the rule in bankruptcy is that when shareholders and 

creditors vie for payment from the bankruptcy estate, the interests of creditors 

carry far greater weight than the interests of shareholders in the balance of harms.  

While “the balance of the equities may be different if … [other] creditors are at 

risk of collateral damage” in an “insolvent debtor” case, in “a solvent debtor case 

… the equities strongly favor holding the debtor to [its] contractual obligations as 

long as those obligations are legally enforceable under applicable non-bankruptcy 

law.”  Gencarelli, 501 F.3d at 7 & n.3; In re Los Angeles Dodgers LLC, 465 B.R. 

18, 32-33 (D. Del. 2011) (same). 

Thus, in In re Chicago, Milwaukee, St. Paul & Pac. R.R. Co., the Seventh 

Circuit rejected the use of bankruptcy law to block the noteholders there from 

exercising a right under the indenture (accelerating the debt), even though—as 
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here—exercising that right would increase the noteholders’ claim (by $32 million) 

and reduce the shareholders’ recovery by the same amount.  See 791 F.2d at 525-

26, 528.  It explained:  “[t]he only good reason for refusing to give a creditor in 

reorganization all that he bargained for when he extended credit is to help other 

creditors, the debtor’s assets being insufficient to pay all creditors in full.”  Id. at 

526-527.  But where instead the debtor is solvent, the balance of harms weighs 

heavily in favor of respecting the noteholders’ contractual rights:  “[a]ll of the 

[debtor’s] creditors will be paid in full,” and hence “[t]he only competing equities 

are those of [the debtor’s] shareholders, and are weak.”  Id. at 527. 

Similarly, in Ruskin v. Griffiths, 269 F.2d 827 (2d Cir. 1959), the Second 

Circuit rejected the use of bankruptcy law to block noteholders from exercising a 

right under the notes (accelerating the debt) that would likewise increase the 

noteholders’ claim (increasing interest from 4% to 6%) and reduce the 

shareholders’ recovery by the same amount.  See id. at 829-831.  It explained that 

when a debtor is solvent, respecting a creditor’s contract rights is no longer “a 

contest between creditors,” but “a contest between a debtor’s creditor and its 

stockholders.”  See id. at 830.  And in that contest, the balance of harms strongly 

favors creditors:  “[Stockholders] cannot complain that they are treated inequitably 

when their interest is cut down by the payment of a sum to which the debenture 
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holders are clearly entitled by the express provisions of the trust indenture.”  Id. at 

832.22 

In contrast, neither decision cited by the bankruptcy court concerned a 

debtor presumed to be solvent.  A1238; A1920-1922 (SJ Findings ¶75; Trial 

Findings ¶¶83-84).  Both AMR and Momentive emphasized that lifting the stay to 

enforce the noteholders’ rescission right there would—unlike here—“harm … 

other creditors.”  See AMR, 730 F.3d at 112 (emphasis added)); MPM, 2014 WL 

4436335, at *23 (same); see also id. at *17 (stressing debtor was insolvent and 

distinguishing cases enforcing make-whole claims in solvent-debtor cases). 

In short, the bankruptcy court erred as a matter of law in holding that a 

creditor cannot obtain relief from the stay to enforce a valid contract right to 

payment in a solvent-debtor case.  Indeed, that holding was particularly inapposite 

given that EFIH agreed in the indenture to waive the protections of the stay  

(Indenture §4.06, A722-723); there is no reason not to hold EFIH to its bargain 

when it is solvent and no third-party creditors would be harmed.  In re 4848, LLC, 

490 B.R. 343, 348-349 (Bankr. E.D. Wis. 2013) (enforcing debtor’s stay-waiver 

                                           
22  Although Ruskin and Chicago were decided under the former Bankruptcy 
Act, courts have continued to rely on them under the current Bankruptcy Code.  
See, e.g., Gencarelli, 501 F.3d at 7; Dow Corning, 456 F.3d at 679; see also 
Pennsylvania Dep’t of Pub. Welfare v. Davenport, 495 U.S. 552, 563 (1990) 
(stating courts should “not read the Bankruptcy Code to erode past bankruptcy 
practice absent a clear indication that Congress intended such a departure”).   
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agreement where “effect on … creditors is negligible”).  Similarly, while the 

bankruptcy court suggested that the noteholders and EFIH were sophisticated 

parties who, in entering into the indenture, were charged with knowledge of the 

automatic stay (A1920-1922 (Trial Findings ¶¶83-84)), they also were charged 

with knowledge that the stay can be lifted, something courts have consistently done 

where the debtor is solvent.  

Second, the bankruptcy court compounded its error by holding that the 

“totality-of-the-circumstances” test barred it from considering any benefits EFIH 

obtained from taking the very action that gave rise to the noteholders’ claim.  The 

court construed this flexible standard to limit “the relevant inquiry [to] the harm [to 

the debtor] that results from lifting … the automatic stay.”  A1913-1914 (Trial 

Findings ¶¶70-71).  Thus, although the court found that EFIH had obtained 

substantial benefits from redeeming the notes,23 it held that it “need not consider … 

                                           
23 The court mistakenly suggested that the benefits EFIH achieved by 

redeeming the notes were only $150 million in interest savings.  A1904, A1914 
(Trial Findings ¶¶49, 72).  In fact, EFIH obtained additional savings of $115 
million by avoiding paying the redemption price that it would have owed had it 
redeemed the notes on the “first call date” of December 1, 2015—as the court 
found EFIH would have done.  See supra pp.11-12.  Furthermore, EFIH’s 
Treasurer testified that EFIH had saved a total of $260 million in interest, rather 
than $150 million, by redeeming all of the first-lien notes.  See A1463-1464.  And 
those interest savings would have been even greater, except that EFIH borrowed 
more ($5.4 billion) than necessary to redeem the notes ($4 billion).  A1466. 
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[EFIH’s] interest savings” when weighing the balance of harms.  A1904, A1914-

1915 (Id. ¶¶49, 71-72).   

That, too, was legal error.  The “hardship” to EFIH from holding it to the 

terms of its contract cannot be assessed without also considering the substantial, 

offsetting benefits it obtained by redeeming the notes under that contract. 

The lift-stay analysis is not a one-way street in which the court considers 

only the burden to the debtor from granting relief from the stay and not the benefits 

the debtor achieved from its own actions that give rise to the creditor’s claim (here, 

EFIH’s decision to redeem the notes).  To the contrary, the Third Circuit has held 

that courts should determine “cause based on the totality of the circumstances in 

each particular case.”  In re Wilson, 116 F.3d at 90 (emphasis added).  “Cause is a 

flexible concept,” and “courts often conduct a fact intensive, case-by-case 

balancing test, examining the totality of the circumstances” and “apply[ing] an 

equitable balancing test.”  In re Tribune Co., 418 B.R. 116, 126 (Bankr. D. Del. 

2009).   

In declining to do that here, the bankruptcy court narrowly applied a 

standard developed to address the different question of whether a claim should be 

adjudicated in another forum or in the bankruptcy court—not whether the claim 

should be denied altogether.  A1905, A1913-1914 (Trial Findings ¶¶52, 70) (citing 

the three-factor test in In re Downey Fin. Corp., 428 B.R. 595, 609 (Bankr. D. Del. 
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2010)); see In re Fernstrom Storage & Van Co., 938 F.2d 731, 735 (7th Cir. 1991).  

In any event, while that standard provides that the court should consider whether 

lifting the stay will prejudice the debtor, it also requires the court to “examin[e] the 

totality of the circumstances to determine whether sufficient cause exists to lift the 

stay.”  Downey, 428 B.R. at 608-609.  Thus, as courts have held, the benefits the 

debtor has obtained must also be considered.  See, e.g., In re Miller, 2012 WL 

6041639, at *13 (Bankr. D. Colo. Dec. 4, 2012) (holding that “harm to the Debtors 

if the stay is lifted” to permit creditor to foreclose was offset because “the Debtors 

have enjoyed the benefit of continuously residing at the Property post-petition 

without making a single mortgage payment”; “[a]fter balancing the equities in this 

case, … relief from stay is proper for cause”), aff’d, 2013 WL 4776054 (D. Colo. 

Sept. 4, 2013); In re All Am. Props., Inc., 2010 WL 1541694, at *3 (Bankr. M.D. 

Pa. Apr. 15, 2010) (holding that harm to debtor from lifting the stay was reduced 

because “it will have received [a] benefit” offsetting its “costs”). 

Accordingly, in weighing the harm to EFIH from enforcing its contractual 

obligations, the court was required to consider all of the circumstances involved, 

including the benefits EFIH obtained by redeeming the notes.  Here, those benefits 

were directly tied to EFIH’s liability for the make-whole.  It was only because 

EFIH chose to redeem the notes that it became liable for the make-whole.  And it 

made that choice, by its own admission, to obtain hundreds of millions of dollars in 
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interest savings.  Ignoring those benefits, while counting the cost to EFIH of 

paying the make-whole, was legal error. 

CONCLUSION 

 The bankruptcy court’s judgment should be reversed and remanded with 

direction to allow the make-whole (with the amount thereof, including interest, to 

be subject to further proceedings in the bankruptcy court). 
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