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The Los Angeles Times reported last week that the 
Justice Department has designated a special team of 
prosecutors to investigate all the last-minute 
clemencies granted by President Clinton earlier this 
year. 

The decision by Attorney General John Ashcroft 
empowered the U.S. Attorney in Manhattan, Mary Jo 
White, to broaden her investigation into Pardongate to 
include all 177 pardons and commutations granted by 
Clinton on his last day in office. 

Denise Rich, the ex-wife of the pardoned Marc 
Rich, is reportedly working with prosecutors, but she is 
not known to have entered into a formal cooperation 
agreement with White's office, according to a report in 
the Washington Post. 

So, the probe has developed into a major criminal 
investigation. 

And the question is -- can Mary Jo White make 
allegations of bribery against President Clinton stick? 

Paul Engelmayer says it won't be easy. 
In an opinion piece published earlier this mo nth in 

the Wall Street Journal titled "Proving Bribery Isn't 
Easy," the former chief of the major crimes unit in 
Manhattan says that while there is no more tenacious 
prosecutor than White, and her staff is second to none, 
"few charges are harder to prove than an historical 
(already completed) bribe scheme." 

"Bribery cases require prosecutors to prove that the 
public official accepted a thing of value in exchange 
for his official acts," Engelmayer wrote. "That is a 
formidable burden. As long as there is a reasonable 
doubt that the official acted for any other reason, he 
cannot be convicted."  

We interviewed Engelmayer on March 12, 2001. 
 

CCR: You are a partner in the New York office of 
Wilmer, Cutler, and Pickering. How many attorneys 
are in the New York office? 
ENGELMAYER: Nineteen, and the number is 
growing fast.  It's a very exciting, fun place to work.  
CCR: What is your primary practice? 
ENGELMAYER: I'm a litigator. I handle all sorts of 
litigation -- civil litigation, securities litigation and 
enforcement work, and white-collar defense work. I 
also have an appellate practice. 

CCR: How long have you been a partner there? 
ENGELMAYER: I joined Wilmer Cutler in January 
2000. 
CCR: You are a 1987 graduate from Harvard Law 
School. Where did you go from there? 
ENGELMAYER: I spent 1987 to 1988 clerking for 
Patricia Wald, who at the time was the chief judge of 
the U.S. Court of Appeals for the District of Columbia 
Circuit. I spent 1988 to 1989 clerking for Justice 
Thurgood Marshall of the U.S. Supreme Court. I joined 
the U.S. Attorney's Office for the Southern District of 
New York in the fall of 1989. 
CCR: Who was the U.S. Attorney at the time? 
ENGELMAYER: Otto Obermaier. 
CCR: Describe your career path after joining the U.S. 
Attorney's Office.  
ENGELMAYER: I stayed at the U.S. Attorney's 
Office until 1994. After the obligatory first year in the 
General Crimes Unit, which is the U.S. Attorney's 
Office's "rookie unit," I spent the next three years in the 
Public Corruption Unit.  I then served as Deputy Chief 
of the Appeals Unit, before leaving the Office in 
September 1994.   
     At that point, I became Assistant to the Solicitor 
General of the United States.  The Solicitor General at 
the time was Drew Days, President Clinton's first 
Solicitor General. In that capacity, I argued four cases 
in front of the Supreme Court and wrote merits briefs 
to the Supreme Court on a wide array of topics, 
criminal and civil. 
     In August 1996, I returned to the U.S. Attorney's 
Office in the Southern District, this time as Chief of the 
Major Crimes Unit. The Major Crimes Unit handles a 
large chunk of the Office's white-collar docket. I was 
there until the end of 1999.  
CCR: When you first signed on with the U.S. 
Attorney, you were assigned to the General Crimes 
Unit. What was that like? 
ENGELMAYER: That's essentially the rookie unit. 
The purpose of sending a new Assistant to that Unit is 
to give the Assistant a thorough-going grounding in all 
of the areas of criminal prosecutive practice that one 
needs to master in order to be a capable Assistant U.S. 
Attorney.  
     An Assistant assigned to the General Crimes Unit 
carries a very large caseload -- typically of cases that 
are of relatively small size. The cases are in a wide 
array of substantive areas. An Assistant might have 
narcotics cases, immigration cases, a variety of 
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small-to-modest size mail and bank fraud cases, 
postal-theft cases, and so forth. 

In addition, Assistants in the General Crimes Unit 
periodically are enlisted as a junior trial partner to 
assist more senior Assistants who are handling 
sophisticated longer-term trials.  
     Typically, the goal of the General Crimes 
experience is to make sure that the new Assistant has 
three or more trials under his or her belt by the end of 
the first year in the Office. The Assistant also learns 
how to handle the other work that prosecutors do -- 
drafting search warrants, handling grand jury practice, 
handling bail and suppression hearings, handling other 
pre-trial litigation, and handling appeals.   

The Assistant also learns how to investigate a case, 
in conjunction with federal investigative agents. It's an 
exciting, frenetic, and enormously stimulating -- and 
busy -- year.  
     By the end of the first year, the Assistant ought to 
have a general comfort level with federal prosecutive 
practice. While I was in General Crimes, I had three 
trials. One was a bank fraud trial in which the 
defendant was a vice president of Chemical Bank who 
actually had previously been an associate at Cravath, 
Swaine and Moore. He had carried out a substantial 
bank fraud and embezzlement scheme.   

The second trial was of a middleman in a 
large-scale heroin importation and distribution scheme. 
The third trial was of a corrupt accountant who had 
executed a bank fraud and forged-check scheme 
against some of his clients and Citibank.  
     After leaving General Crimes, an Assistant U.S. 
Attorney is assigned to one of the approximately half a 
dozen senior units in the office. On the white-collar 
side of the house, there are three such units. One is the 
Securities and Commodities Fraud Unit. The celebrated 
Michael Milken and Ivan Boesky cases of the late 
1980s and early 1990's were prosecuted out of that 
unit. There is also the Public Corruption Unit, to which 
I was assigned out of General Crimes. That unit 
prosecuted the Wedtech cases of the 1980s, which 
ultimately resulted in the convictions of two U.S. 
congressmen, and a variety of police corruption cases 
in the 1990's, among many other notable cases.  
     The third white collar area is the Major Crimes 
Unit. I co-headed that unit from 1996 through the end 
of 1999. It is responsible for virtually every type of 
fraud case, including health care fraud, which is a 
major growth area for U.S. Attorney's Offices around 
the country.   

The unit was also largely responsible for 
prosecuting money-laundering, tax-evasion, 
intellectual-property theft and fraud, and many other 
white-collar crimes, including corporate crimes.   

     Assistants in these three senior white-collar units 
tend to investigate larger, more complex crimes. And 
the trials they handle are typically measured in weeks 
or months, not days.   
     In terms of non-white collar units, there is a 
Narcotics Unit, an Organized Crime unit, and finally a 
Violent Gangs and Terrorism Unit.  
CCR: Do the white-collar units get the same level of 
resources as the non-white collar units? 
ENGELMAYER: At least as many resources, 
although the size of particular units waxes and wanes 
depending on law-enforcement priorities at any given 
time. 
CCR: And that has to be one of the few U.S. Attorneys 
Offices in the country where that is the case. 
ENGELMAYER: The Southern District of New York 
justifiably has the reputation as being the flagship U.S. 
Attorney's Office in the country and the flagship U.S. 
Attorney's Office for prosecuting white-collar crime. 
One can tick off a long array of celebrated and 
important white collar cases that have come out of that 
office. 
CCR: Government prosecutorial offices tend to be 
drab, dreary places -- nothing like your offices at 
Wilmer Cutler. 
ENGELMAYER: We can stipulate to that.   

It's safe to say that anyone applying for a job as a 
federal prosecutor is applying not because of the 
compensation, or the physical perks that come with the 
job, or the cushiness of the furniture. They are applying 
because the job is second to none in the interest level of 
the cases you handle, because of the opportunity to 
perform public service at a very high level, and 
because of the exceptional quality of your colleagues. 
The physical office is nondescript. But the people who 
work at the U.S. Attorney's Office are the absolute 
tops. 
CCR: From 1990 to 1994, you were a member of the 
Public Corruption Unit. What cases did you prosecute? 
ENGELMAYER: Among other things, I prosecuted 
several attorneys who were frequent court appointees 
of former Manhattan Surrogate Marie Lambert and 
who had committed frauds against one or more people 
whom they had been court appointed to protected.   

Along with my colleague and now current Wilmer 
Cutler partner Peter Vigeland, I also prosecuted a case 
against a federal halfway house official, Harvey Alter, 
who was charged with, among other things, bribery in 
connection with his receipt of sex from residents of the 
halfway house.   The allegation was that he was 
providing things of value to inmates in return for sex. 
He was also alleged to have been coercing sexual 
favors from male residents in exchange for not carrying 
through on his threat to remand them to full custody in 
federal prison. 
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CCR: Then from 1996 to 1999, you were with the 
Major Crimes Unit. What cases did you handle? 
 
 
ENGELMAYER: Along with my colleague and 
current Wilmer, Cutler partner Lewis Liman, I 
prosecuted the Bill Cosby extortion case. Also, along 
with a colleague in the Unit, Peter Neiman, I 
prosecuted Lawrence X. Cusack, who fabricated 
several hundred bogus John F. Kennedy and Marilyn 
Monroe signed documents and sold them to investors 
for a total of about $7 million. Both cases resulted in 
convictions.   
     I also prosecuted William Duker, who was the 
managing partner of a Manhattan law firm, Duker & 
Barrett. It was a civil litigation shop. Duker had 
received compensation sometimes in excess of $4 
million a year. He was accused of fraudulently billing 
the federal government. The FDIC and the RTC had 
retained Duker & Barrett along with other law firms to 
help them in handling litigation that arose out of the 
savings and loan crisis.   

The FDIC and RTC were entitled to receive 
accurate bills reflecting the actual hours that the firm's 
lawyers had worked at the relevant billing rate. Duker 
inflated those bills, after receiving time sheets from 
members of his firm. On those bills he artificially 
would raise -- sometimes substantially -- the amount of 
hours that his attorneys worked - day-by-day, 
painstakingly. He defrauded the government out of 
approximately $1.4 million.  Ultimately Duker pled 
guilty to four separate felony counts. He was sentenced 
to 33 months in prison. That was in 1997. 
CCR: On March 2, 2001, the Wall Street Journal 
published an article, written by you, titled "Proving 
Bribery Isn't Easy," relating to the Pardongate 
investigation by the Manhattan U.S. Attorney.    
ENGELMAYER: Let me say at the onset that I have 
no factual knowledge of the investigation beyond what 
I have read in the newspapers. What I know is 
essentially what the New York Times and the Wall 
Street Journal and others have reported, including the 
fact that there is an investigation into President 
Clinton's pardons, and whether those pardons were 
connected in any way to the donations made to his 
presidential library. 
CCR: One of the ways prosecutors put heat on targets 
is to leak information to the media about ongoing 
investigations. U.S. Attorneys are not supposed to leak 
information, and I can never get any information out of 
them. And yet, we always read about ongoing 
investigations. So, how is that these articles make it 
into print? 
ENGELMAYER: Based on my experience, the U.S. 
Attorney's Office is punctilious about not commenting 

about matters that are not public. As a result, press 
inquiries are fielded almost exclusively by members of 
the Office's public information office, who are under 
instructions not to divulge any information that isn't 
public.  
     And when a case has not reached the point of public 
charges, the Office's policy is not to comment about 
whether an investigation is even open. That is for a 
variety of reasons.  Obviously, the people who may be 
under investigation have an abiding interest in privacy, 
because the U.S. Attorney's Office ultimately may not 
develop sufficient evidence to charge them.  Those 
people have an understandable interest in it not being 
publicly disclosed that they were once under 
investigation. In addition, there may be an investigative 
interest in confidentiality. 

Exposing too much about what is going on in an 
open investigation may impair the ability of the U.S. 
Attorney's Office and the federal agents who work with 
it to conduct an effective investigation. So, in general, 
when one hears about an ongoing criminal 
investigation, that information is not coming from the 
U.S. Attorney's Office. I reject the premise that the 
U.S. Attorney's Office routinely engages in that sort of 
leaking. 
     Keep in mind that there are many actions that a U.S. 
Attorney's Office takes in the course of an investigation 
that put members of the public and their attorneys on 
notice of the investigation. For example, if witnesses 
receive grand jury subpoenas for documents or for 
testimony, they and their lawyers become aware that 
there is an investigation. Or prosecutors may have 
conversations with counsel for an individual about 
whether that individual will submit to an interview, or 
produce documents about a given subject.   

Those conversations implicitly or explicitly may 
confirm the existence of an investigation. Various 
people may have an interest in expressly divulging the 
fact that an investigation is underway.    
     Keep in mind, too, that the white-collar defense 
community in New York is tight-knit. When an 
substantial investigation is underway, and when a 
number of people who are witnesses, or perhaps 
subjects, of the investigation, have engaged lawyers, 
word of the investigation may spread quickly within 
that community. From that, it would not be surprising 
that eventually word reached a reporter.  
     As for this particular case, the so-called Pardongate 
investigation, this was the rare case in which I gather 
the U.S. Attorney's Office has publicly acknowledged 
the existence of the investigation. I have no knowledge 
as to why that investigation was publicly disclosed. But 
I would assume it is because of the overriding public 
importance of the issues implicated by the investigation 
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-- specifically, the alleged gross abuse of the 
President's pardon power. 
CCR: Wilmer, Cutler, & Pickering does not have a 
client in this case, is that right? 
ENGELMAYER: That's correct. 
CCR: In your article you say "proving bribery is not 
easy." Why not?  
ENGELMAYER: Proving bribery is not easy because 
in order to prove bribery, a prosecutor needs to prove 
beyond a reasonable doubt that a public official 
accepted a thing of value in exchange for an official 
act. As long as the public official is able to articulate 
some plausible alternative explanation for why he 
undertook a particular act, a jury is not permitted to 
convict.   
     Typically, the hardest types of bribery cases to 
prove are historical, or already completed, bribery 
schemes. When a prosecutor learns of an ongoing 
bribery scheme in midstream, it is sometimes possible 
to prove that case by capturing the bribe on tape.   

For example, one might be able to get an audio or 
video tape of a public official meeting with the bribe 
payer and of money changing hands. Or perhaps it is 
possible to mount a sting operation against the public 
official, as was the case in the Abscam investigation in 
the early 1980s of New Jersey Senator Harrison 
Williams and a handful of members of Congress.   
     But where the bribe scheme is already completed, 
and there is no way to capture the scheme in real time 
on tape, it is much harder to prove that there was an 
exchange of a thing of value for the official act. One 
possibility is to secure the testimony of the bribe payer.   

If you had a public official who was alleged to have 
dispensed an official favor such as a license in 
exchange for cash bribes from Person X, if Person X 
was to turn state's evidence and say, "Yes, the reason I 
received this license was that I provided money to the 
public official and here's the cancelled check to prove 
it," well, that would be strong evidence of bribery.    
     But in a situation like Pardongate, where at least for 
now there is no bribe payer who is publicly known to 
have turned state's evidence, the prosecutor's job is 
very difficult.  Public reports do indicate that there 
were things of value provided by persons affiliated 
with Marc Rich to the Clinton Presidential library, and 
possibly to Mr. Clinton personally in the form of gifts 
of furniture to the White House.  

It is also obvious that Mr. Clinton did something 
that benefited Marc Rich: that is the pardon. The 
decisive legal issue was whether there is a quid pro quo 
relationship between the two. 
CCR: You say there is a "quo" and there is a "quid." 
The question is whether there is a "pro."  
ENGELMAYER: That's right. The "quo" is the 
pardon. The "quid" is the things of value provided to 

the Clinton library. The question is whether the "pro" 
can be proven -- whether a link can be demonstrated 
between those two.  

The difficulty a prosecutor confronts is that there 
are a variety of plausible non-criminal explanations 
that the former President could advance to explain why 
he issued those pardons.   
     In his New York Times op-ed piece a few weeks 
ago, for example, President Clinton stated that he had 
issued the pardon because he believed the underlying 
prosecution of Marc Rich had been unfair, and because 
he had been lobbied, persuasively in his view, by 
America's Israeli allies, to issue the pardon.   

Obviously, a lot of people have questioned whether 
Mr. Clinton in fact had other motives for issuing the 
pardons. They have noted that in issuing the pardons, 
Mr. Clinton circumvented all the ordinary channels of 
review, and ignored his top advisors' uniform 
recommendations not to issue the Marc Rich pardon.   

These facts are certainly redolent of something 
untoward. But it is very difficult without more to take 
the next step and say that the explanations he put forth 
are so specious as to be risible, and that the only 
explanation for the pardon therefore is the fact that 
Denise Rich had made gifts and donations.  The 
challenge a prosecutor has is to find some way to prove 
the quid pro quo without any tapes, and without at least 
for now, any reported testimony of any bribe payer.  
CCR: You say there are no public reports of any bribe 
payer turning state's evidence. But Denise Rich and 
Beth Dozoretz have been called before Congress and 
taken the Fifth Amendment. What can we infer from 
that about the status of their cooperation with the U.S. 
Attorney's office?  
ENGELMAYER: Nothing. Quite frequently, people 
who have been informed that they are subjects of 
criminal investigations will be advised by their 
attorneys to invoke their Fifth Amendment rights, as a 
prophylactic measure. That may well be what has 
happened here.  

That does not mean they are guilty and it does not 
mean that they are innocent. It means that they have 
received savvy advice from their lawyers that while 
there may be a significant public relations disadvantage 
to publicly invoking their right against 
self-incrimination, it is the most sensible way of 
preserving their ability to most effectively defend 
themselves against a possible future criminal 
prosecution. 
CCR: You lay out how you expect a bribery 
investigation to proceed.  
ENGELMAYER: I would expect the U.S. Attorney's 
Office to leave no stone unturned in terms of trying to 
understand the facts -- what happened here. Before one 
can come up with a nuanced analysis of whether there 
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was a quid pro quo, one has to understand the full 
extent of the dealings between the alleged bribe payer 
and the alleged bribe recipient. In this  case, Marc Rich 
and his affiliates would be the alleged bribe payers and 
President Clinton would be the alleged recipient.   

I would expect the U.S. Attorney's Office to 
subpoena Marc and Denise Rich's bank and financial 
records, investment records, tax returns and the like. I 
would expect prosecutors also to obtain a donor list 
from the Presidential library and to obtain records of 
any other forms of contributions that could benefit the 
Clintons, including tangible gifts to the White House 
that were intended for Mr. Clinton personally.  

I would expect prosecutors to interview anyone 
with whom the Riches conferred in the course of 
pressing for the pardon. The prosecutors will want to 
make sure all of the facts are nailed down. I would also 
expect the U.S. Attorney's Office to explore whether 
independent criminal violations were committed by the 
alleged bribe payers here.  

Let's suppose that Denise Rich has exposure for tax 
fraud or campaign finance irregularities or some other 
offense. She might find it in her interest to strike a deal 
to cooperate with the U.S. Attorney's Office in 
exchange for the potential leniency. The U.S. 
Attorney's Office could in that way obtain her 
testimony about the conversations she had with Mr. 
Clinton or his affiliates.   

I would expect prosecutors to take the same steps 
with regard to the other controversial pardons or 
commutations under review.  
     Let's assume, though, that at the end of the day, a 
bribery case cannot be made here -- because there are 
no tapes, because no witness is willing to admit to a 
bribe scheme, and, ultimately, because there are 
credible non-criminal explanations for each pardon.   
That would still not end the inquiry. There are other 
relevant statutes that the U.S. Attorney's Office can be 
expected to explore.  
     The one that I discuss in my article is the federal 
gratuities statute (18 USC 201 (c)(1)(A)). In essence, 
that statute makes it a crime to provide a thing of value 
to a public official either as a reward for a past specific 
official act, or as an inducement to carry out a specific 
official act in the future.  
     The gratuity statute was the subject of a recent 
Supreme Court case (U.S. v. Sun Diamond Growers of 
California, April 1999). The case grew out of an 
independent prosecutor's investigation of things of 
value provided to Mike Espy, the former Secretary of 
Agriculture.   

Sun Diamond was a trade association that had 
allegedly given gratuities to Secretary Espy, including 
tickets to the 1993 U.S. Open Tennis tournament, 

luggage, meals, and a crystal bowl. The value of those 
gratuities was between $5,000 and $6,000.   

Sun Diamond was prosecuted under the gratuities 
statute. But the Supreme Court, in a unanimous 
decision authored by Justice Scalia, held that the 
conviction needed to be overturned.  
     The Court explained that the prosecution had failed 
to allege that the gratuities had been given in exchange 
for specific official acts. Rather, it was alleged that the 
gifts had been given merely on account of the official 
position held by Secretary Espy. The Court held that it 
is not a crime under that statute to buy generalized 
good will from a public official by giving him or her a 
thing of value. Rather, the defendant must have given 
gratuities to influence or reward the official in 
connection with a specific official act.  

So, for example, if  things of value had been given 
to Mr. Espy in order to encourage him to take a 
specific official act favorable to the donor, or to reward 
him for doing so, that would have been a viable theory 
of prosecution. But to generically court good will -- 
that would not be a crime. 
     That Supreme Court decision does not appear to be 
a legal obstacle to using the gratuity statute in the 
Pardongate investigation. The whole investigation is 
focused on a specific official act -- the granting of each 
relevant pardon or commutation.   

Of course, prosecutors would still have to prove 
beyond a reasonable doubt the critical element -- that 
the donations were made to President Clinton in order 
to influence him in the granting of a pardon, or to 
reward him for doing so.    
CCR: How does the gratuity statute differ from the 
bribery statute?  
ENGELMAYER: The bribery statute requires a 
meeting of the minds between the public official and 
the donor. There would have to be a mutual 
understanding of a quid pro quo: the official is acting 
because a thing of value is being provided.  The 
gratuity statute does not contain such a requirement. 
The gratuity giver can be prosecuted even if the public 
official harbors no criminal intent whatsoever.    

To use the Pardongate instance, suppose that 
President Clinton had given a pardon to Marc Rich and 
that the following month, Marc Rich sent Mr. Clinton a 
substantial check or gift as a gesture of gratitude. Even 
if Mr. Clinton returned that check or gift, Mr. Rich 
could be guilty of giving the gratuity.   Similarly, 
if Mr. Rich had given a gift or thing of value to Mr. 
Clinton before the pardon decision was made, and it 
could be shown that he did so in order to influence that 
decision, but it could not be established that Mr. 
Clinton had entered into any agreement or nderstanding 
with Mr. Rich to issue a pardon, Mr. Rich could be 
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guilty of providing the illegal gratuity, but neither Mr. 
Rich nor Mr. Clinton would be guilty of bribery.   

So, under the gratuity statute, the gratuity giver can 
be unilaterally guilty even if the recipient is not.   
     It is also theoretically possible for the gratuity 
recipient -- the public official -- to be guilty of 
receiving a gratuity. The statute provides that if any 
public official "directly or indirectly demands, seeks, 
receives, accepts or agrees to receive or accept 
anything of value because of an official act that he has 
performed or is going to perform," he is guilty of the 
receipt of a gratuity. 
CCR: In Pardongate, to be prosecuted for bribery, 
would there have to be some evidence indicating that 
Mr. Clinton thought he was receiving something of 
value in exchange for the pardon? 
ENGELMAYER: To convict Mr. Clinton of bribery, 
prosecutors would have to establish that not only was 
he issuing the pardons in exchange for a thing of value, 
but that he had entered into a mutual understanding to 
that effect with the bribe payer. 
CCR: Let's say, hypothetically, Denise Rich meets 
with the President in the Oval Office, and says to the 
President: Sir, I'm going to make a substantial gift to 
your presidential library in Arkansas, and in exchange, 
I want you to pardon my ex-husband. And Clinton 
nods his head up and down but doesn't say anything. Is 
that enough to convict him? 
ENGELMAYER: Yes, if a jury believes that his nod 
signified assent to the proposed quid pro quo 
arrangement. There is certainly no requirement that a 
bribe scheme be memorialized in any way. It need not 
be written down, or taped.  

And often, people do engage in bribe schemes, 
based on unarticulated but clear understandings, 
without any need for anyone to expressly articulate the 
quid pro quo. The issue for a jury ultimately is whether 
or not there is sufficient evidence to conclude beyond a 
reasonable doubt that the bribe payer and the bribe 
recipient had entered into a quid pro quo 
understanding.   
     If the President did not nod, that would make the 
case much more difficult. The prosecutor would then 
have to show that circumstantially there was no 
possible explanation for the pardon other than the quid 
pro quo that you posit was proposed by Ms. Rich. 

Under any circumstances, the odds of making a 
bribery case against President Clinton are extremely 
long. 
CCR: But if Denise Rich says -- in my mind, it was 
money to the library in exchange for the pardon. 
ENGELMAYER: Her testimony about her state of 
mind alone won't do the trick. She has to be able to 
offer testimony that gives the jury a credible basis for 

concluding that it was not only in her mind, but also in 
Mr. Clinton's mind that there a quid pro quo. 
CCR: What would it take to convict Mr. Clinton of a 
gratuities violation?  
ENGELMAYER: The prosecutor would have to show 
that Mr. Clinton knew that he was receiving a thing of 
value from Denise Rich or Marc Rich specifically 
because of the issuance or expected issuance of the 
pardon. I would find it highly unlikely that President 
Clinton, even if that were his private state of mind, 
would be so foolhardy to articulate that understanding 
to anybody. There certainly won't be a paper trail to 
that effect.  
     So, a gratuity case is an awfully difficult one to 
build against President Clinton. It is somewhat less 
difficult, I would think, to build it against the potential 
giver of the gratuity because there is a higher 
likelihood that such a person might have had loose lips 
and spoken to others explaining why they were being 
so generous to the outgoing President.  
CCR: And it's not just Marc Rich here. It also includes 
the members of the New Square Hasidic Jewish 
community who were pardoned and the two convicts 
represented by Hugh Rodham who were pardoned. 
Senator Hillary Clinton met with leaders of the Hasidic 
community in New York. At election time, they 
community voted overwhelmingly for Senator Clinton, 
while other Hasidic communities voted for Senator 
Clinton's opponent. 
ENGELMAYER: There is a distinct legal hurdle 
presented by the New Square commutations. 
Principally, there is an issue about whether the delivery 
of the votes of a voting bloc, such as the New Square 
Hasidic community, would count under section 201 as 
a "thing of value." The statute does not define a "thing 
of value." One can expect defense lawyers to argue that 
a promise to "deliver" a voting bloc in order to achieve 
a pardon is not materially different from behavior we 
routinely see in the electoral process.  

For example, a candidate might say to a trade union, 
"If elected, I will oppose NAFTA." The trade union 
might then in resounding numbers vote for that public 
official. And the public official would then perhaps 
keep his campaign promise and vote against NAFTA.   

It would be very hard for anyone to say that what 
had happened in that scenario was a violation of the 
gratuities statute. Rather, that's how democracy works. 
The issue is whether a promise to deliver a voting bloc 
in exchange for a pardon is more like that familiar 
scenario or more like bribery.  
CCR: What about the two convicts represented by 
Hugh Rodham?  
ENGELMAYER: That fact pattern more closely 
resembles the Rich fact pattern. There is no question  
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that the contingency fee that Hugh Rodham reportedly 
received would be a "thing of value." There is no 
question that an official act was undertaken to benefit 
Hugh Rodham's clients. So, the issue again boils down 
to whether or not it was understood beforehand that the 
pardon would be given in exchange for the receipt of 
the contingency fee.  In other words, there was a "quid" 
and a "quo," but was there a "pro"?   
     Under my understanding of the law, it is legally 
irrelevant that the money would have found its way 
into Hugh Rodham's pocket, as opposed to those of Mr. 
or Mrs. Clinton. There's no requirement that the money 
literally be provided to the public official. For example, 
a public official who says, "I will issue you a license if 
you pay for my second cousin's college education," is 
equally as guilty as of bribery as when he says "I will 
issue you a license if you put the money in my Swiss 
bank account."  
CCR: So, it could be a Swiss bank account, the library 
or Hugh Rodham.  
ENGELMAYER: Yes. But I do want to emphasize 
that we are talking here in the realm of the 
hypothetical. I have no way to know whether in fact a 
crime was committed here and there are good 
common-sense reasons that have been advanced in the 
newspapers as to why it would not have made any 
sense for Mr. Clinton to embark on a risky bribery 
scheme for the amounts at issue here.  As some have 
noted, he would have been able to make substantially 
more money, through public speaking, for example, if 
he were to have left office with a cleaner reputation. 
CCR: William Safire, the New York Times columnist, 
puts forth the theory that the pardon for Rich was given 
to keep Rich's lawyer Jack Quinn happy. Quinn, it is 
argued, knew where the bodies were buried, and 
Clinton wanted to keep him happy. 
ENGELMAYER: Public officials I'm sure everyday 
make decisions because they want to curry favor of 
people they like, respect, rely on, or even fear. And that 
standing alone is not a crime. Were it the case that Mr. 
Clinton acted simply because he internally found it 
difficult to say no to a trusted former colleague, that 
would not, standing alone, make out a crime.  
CCR: If a crime were committed here, where did it 
happen? Is the Southern District of New York the right 
place to bring the prosecution?  
ENGELMAYER: Assume a crime was committed. 
Did the acts that make up bribery occur in the Southern 
District? I do not know what evidence the U.S. 
Attorney has. But obviously, from the public reports, 
some of the episodes may have occurred in the 
Southern District.  
CCR: The prosecutors who brought the original cases 
against Marc Rich and his companies and against the 
New Square defendants, are very upset that Clinton 

never consulted them before issuing the pardons. And 
these prosecutors worked out of the U.S. Attorney's 
office in the Southern District.   

Might defense attorneys raise the question of 
whether the U.S. Attorney has a conflict here? That 
office brought the original cases, they are emotionally 
wedded to the outcome, they have expressed outrage at 
the pardons, and they should not be conducting this 
criminal investigation.  
ENGELMAYER: Defense lawyers might try to make 
such an argument. But keep in mind that the former 
Assistants who have expressed those views are not now 
and have not for more than a decade been affiliated 
with the U.S. Attorney's office. Their opinions do not 
bear on the Office's partiality.   

I have not read anything in the newspaper that 
indicates a lack of impartiality on the part of the 
current decision makers at the U.S. Attorneys Office.    
     It is theoretically possible that under the right set of 
facts, a U.S. Attorney's Office could lose partiality. But 
remember that U.S. Attorney's offices routinely 
prosecute obstruction cases and false statements cases 
involving obstruction of their own investigations, and 
they are rarely if ever forced to recuse themselves on 
that account. 
CCR: Will President Clinton end up before a federal 
grand jury?  
ENGELMAYER: We would need to know a lot more 
about what facts the U.S. Attorney has developed. 
Certainly, if they come up with evidence indicative of a 
crime, there is no privilege that is going to bar his 
testimony. Under U.S. v. Nixon, there is an exception to 
the executive privilege for grand jury criminal 
investigations.  

[Contact: Paul A. Engelmayer, Wilmer, Cutler & 
Pickering, 520 Madison Avenue, 42 Floor, New York, 
New York 10022. Telephone: (212) 230-8820. E-mail: 
pengelmayer@wilmer.com] 
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