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IN THE PAST DECADE, MANY OF THE
largest U.S. Department of Justice cartel investigations
and follow-on civil lawsuits have targeted foreign sup-
pliers of components that were incorporated by other
companies into finished products assembled overseas,

which were later imported for sale to U.S. customers. The
components include TFT-LCD panels (screens for finished
products, such as cell phones, notebook computers, computer
displays, and televisions), and, more recently, various parts
and assemblies used to make automobiles. 
Defendants in such matters collectively have paid billions

of dollars in fines and settlements of private damages claims.1

Cases involving finished products are premised on allega-
tions that U.S. consumers were harmed when effects from
cartel behavior in foreign component markets—typically in -
flated component prices paid in foreign transactions—were
passed on to U.S. consumers in the form of higher prices for
finished goods, e.g., televisions or automobiles. 
Private plaintiffs and government enforcers are engaged in

ongoing disputes with defendants about whether claims aris-
ing from foreign component cartels may proceed given the
Foreign Trade Antitrust Improvements Act (FTAIA), which
sets the framework for determining whether U.S. antitrust
laws can reach anticompetitive conduct involving foreign
commerce. The few court rulings that apply the FTAIA to
claims arising from foreign component cartels are mixed,
unclear, and do not apply a consistent approach.2 The dispute
has often centered on whether the foreign component cartel
had a “direct, substantial, and reasonably foreseeable effect”
on U.S. commerce, one of the two critical questions under

the FTAIA. In some recent court decisions, however, we
think that inquiry has generated more heat than light.
This article outlines a different approach—that factual

analysis in foreign component cartel cases should focus inten-
sively on the other crucial inquiry under the FTAIA, that is,
whether the U.S. effect of the foreign cartel conduct “gives
rise to” a Sherman Act claim. Courts typically have encoun-
tered this requirement as a basic issue of causation: Does
this particular plaintiff’s claim arise out of effects on U.S.
commerce that satisfy the direct, substantial, and reasonably
foreseeable requirement? 
Here we propose a focus on a critical substantive issue

embedded in the “gives rise to” inquiry: Are the effects on
U.S. commerce the sort of effects that can support a claim
under the U.S. antitrust laws? When the only alleged U.S.
effects are higher downstream prices for finished products
sold in the United States, we think the answer is clearly no. 
This conclusion follows from the first principle that U.S.

antitrust laws protect the competitive process in U.S.—not
foreign—markets against distortion from anticompetitive
conduct. Put differently, U.S. antitrust laws do not apply to
all conduct that results in inflated prices in a U.S. market, but
rather only to conduct that also distorts competitive interac-
tions in the U.S. market. In cases where a cartel involving for-
eign sales of components affects a U.S. market only by inflat-
ing the prices for finished goods imported to the United
States, the effect on U.S. commerce (allegedly higher prices
on finished products due to the higher price-fixed cost of
components) is not caused by a breakdown of the competi-
tive process in the U.S. market for the finished products
and, thus, is not the kind of effect that “gives rise to a claim”
under the U.S. antitrust laws. 
When the “gives rise to” requirement of the FTAIA is

properly applied to cases based on imported finished prod-
ucts, much of the alleged anticompetitive effect caused by car-
tel conduct in foreign component markets is outside the
reach of the U.S. antitrust laws. By contrast, in cases based on
price-fixed components that are imported for sale into the
United States, the express exception in the FTAIA for import
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conduct and thereby harm competitors or consumers, unless
the agreement actually impairs the competitive process.9

The law interpreting Section 2 of the Sherman Act is also
instructive here. Section 2 proscribes exclusionary conduct
that creates or maintains monopoly power. But Section 2
does not prohibit exploiting monopoly power by charging
supracompetitive prices.10 As the D.C. Circuit explained in
Rambus v. FTC, conduct by an actual or aspirational monop-
olist may cause higher prices, but unless the conduct
“exclude[s] rivals” and thereby “diminishes competition,” it
is not conduct that the antitrust laws reach.11

Given these principles, it follows that the Sherman Act
reaches foreign cartel conduct only if that conduct distorts 
the competitive process in a U.S. market.12 In Kruman v.
Christie’s International PLC, the court described this require-
ment with reference to the pre-FTAIA law in the Second
Circuit:

There is a distinction between anticompetitive conduct
directed at foreign markets that only affects the competi-
tiveness of foreign markets and anticompetitive conduct
directed at foreign markets that directly affects the compet-
itiveness of domestic markets. The antitrust laws apply to the
latter sort of conduct and not the former. Our markets ben-
efit when antitrust suits stop or deter any conduct that
reduces competition in our markets regardless of where it
occurs and whether it is also directed at foreign markets.13

This proposition does not support application of U.S.
antitrust law to cartel conduct that affects wholly foreign
transactions on the grounds that it leads to a downstream
effect on U.S. consumers. In a global economy, anticompet-
itive conduct directed at transactions anywhere in the world
may eventually have some ripple effect on a U.S. market
(sometimes trivial and sometimes not). But as Judge Hand
recognized long ago, if injuries to U.S. consumers from all
such conduct were reachable under the Sherman Act, the
implications would be limitless.14

For example, consider an agreement among electricity
producers in Vietnam to restrict output and thereby increase
prices, which then inflates variable manufacturing costs for
Vietnamese factories making jeans for U.S. retailers. The fac-
tories, in turn, pass on their increased costs to the U.S. retail-
ers, ultimately inflating prices for jeans sold in shopping
malls across America. It seems both absurd and contrary to
first principles of antitrust law to apply U.S. law to the con-
spiracy among Vietnamese energy producers. After all, the
distortion of competition is in a Vietnamese energy market,
and any effects on U.S. consumers are merely derivative of
distortions in that foreign market. Such anticompetitive con-
duct is properly addressed under Vietnamese law and by
Vietnamese regulators and courts; U.S. antitrust law has no
proper role. 
Now assume Asian denim manufacturers agreed to fix

prices for the fabric used by Vietnamese factories to make
jeans, and U.S. prices for imported jeans are inflated as a
result. The economic effect in the U.S. market for jeans is the

trade or commerce assures that U.S. antitrust laws apply,
which is entirely consistent with the first principle of pro-
tecting against distortion of the competitive process in the
U.S. market.
The discussion below proceeds as follows. We first show

that U.S. antitrust laws allow claims for injury suffered as a
result of conduct that impairs the competitive process in a
U.S. market, not conduct that merely leads to inflated prices
there—the critical first principle from which our conclusion
follows. Next, we explain how the FTAIA is properly applied
to cases involving finished products in light of this principle.
We then show that important considerations of internation-
al comity further support this application of the FTAIA.
Next, we demonstrate that state-law indirect purchaser claims
are subject to the same limitation. Finally, we explain that
correctly applying the FTAIA to foreign component cartels
will typically still leave the U.S. government latitude for
criminal prosecutions. 

First Principle of U.S. Antitrust Law: 
Protecting the Competitive Process 
in U.S. Markets
Our analysis begins with the first principle that U.S. antitrust
laws safeguard the competitive operation of U.S. markets, not
foreign markets, from distortion through anticompetitive
conduct.3 For decades, this rule has coexisted with the express
recognition that, in a global economy, the effects of anti-
competitive conduct directed at foreign markets can poten-
tially ripple on to inflate prices paid by U.S. consumers.4

Nearly 70 years ago in United States v. Aluminum Co. of
America (Alcoa), Judge Learned Hand recognized that 

[a]lmost any limitation of the supply of goods in Europe, for
example, or in South America, may have repercussions in the
United States if there is trade between the two of them. Yet
when one considers the international complications likely to
arise from an effort in this country to treat [foreign] agree-
ments [not directed at imports] as unlawful, it is safe to
assume that Congress certainly did not intend the [Sherman]
Act to cover them.5

The court in Alcoa, therefore, concluded that Section 1 of
the Sherman Act reached agreements made abroad only “if
they were intended to affect imports and did affect them.”6

The Sherman Act and other U.S. antitrust laws prohibit
conduct that unreasonably interferes with the competitive
process. Our antitrust laws are based on the premise that 
protecting the competitive process leads to lower prices,
enhanced quality and innovation, and other consumer ben-
efits.7 But U.S. antitrust laws do not proscribe inflated prices
(or other harm to consumers), in and of themselves. For
example, Section 1 of the Sherman Act and its state law ana -
logs proscribe agreements that unreasonably restrain trade,
but Section 1 does not reach a seller’s unilateral decision
simply to charge its customers “too much.”8 Nor, as the
Supreme Court made clear in NYNEX Corp. v. Discon Inc.,
does Section 1 reach agreements that effectuate improper
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same (higher jeans prices), whether the prices are inflated as
a result of a conspiracy among suppliers of the denim or
electricity used to make the jeans in the Vietnamese factories.
Notwithstanding the cases premised on similar facts, we see
no justification in law or policy why the Sherman Act should
apply to the foreign sales of denim any more than it should
apply to the foreign sales of electricity. In either case, U.S.
antitrust law has no proper role because the foreign conduct
does not interfere with competition in U.S. markets for jeans.
Or, put differently, we see no reason why applying the U.S.

antitrust law to the foreign sales of denim would be any less
of a misapplication of antitrust first principles (and an exam-
ple of U.S. overreach) than would doing so with respect to
the sale of electricity. In both cases, the transactions targeted
by foreign cartel activity were wholly foreign and, in both
cases, the process by which suppliers of jeans compete to sell
jeans in U.S. markets is not impeded by the foreign con-
duct.15 Any effect on the price of jeans in U.S. markets is
wholly derivative of lost competition in the foreign input
market. 

Applying the FTAIA to Foreign Component Sales
The FTAIA is properly read to incorporate the first princi-
ple that U.S. antitrust laws reach only foreign conduct that
distorts competition in a U.S. market. In 1982, Congress
enacted the FTAIA to respond to concerns—especially from
U.S. businesses operating in foreign markets—that, post-
Alcoa, court-made standards for applying the Sherman Act
outside of the United States were too vague. The Supreme
Court explained the proper operation of the law in its only
decision interpreting the FTAIA, F. Hoffmann-LaRoche Ltd.
v. Empagran S.A. (Empagran): First, the FTAIA “lays down 
a general rule placing all (non-import) activity involving 
foreign commerce outside the Sherman Act’s reach”; and
second, the statute “brings such conduct back within the
Sherman Act’s reach” only if: (1) the relevant restraint has 
a “direct, substantial, and reasonably foreseeable” anticom-
petitive effect on U.S. commerce; and (2) that effect on 
U.S. commerce “give[s] rise to” the plaintiff’s Sherman Act
claim.16

Empagran makes clear that nothing in the FTAIA broad-
ens the range of potentially harmful effects that the Sherman
Act reaches.17 To the contrary, “Congress sought to release
domestic (and foreign) anticompetitive conduct from
Sherman Act constraints when that conduct causes foreign
harm.”18 To that end, Congress expressly required plaintiffs
challenging anticompetitive conduct involving (non-U.S.
import) foreign commerce to show not only that the con-
duct brought a direct, substantial, and reasonably foreseeable 
effect on U.S. commerce, but that such effect “gives rise to a
claim” under the U.S. antitrust laws.19 The FTAIA, therefore,
removed from the Sherman Act’s reach—subject to narrow
exceptions—anticompetitive conduct that involves commerce
with foreign nations (other than import commerce into the
United States).20

Accordingly, and applying the first principle discussed
above, the FTAIA is properly interpreted to bar Sherman
Act claims that seek damages for injuries suffered as a result
of foreign component cartels that may cause price effects on
finished products that are imported to the United States.

The Import Commerce Exclusion. The Sherman Act
applies where foreign cartel conduct directly involves U.S.
import commerce, e.g., where foreign cartel participants sell
component products into the United States. In such cir-
cumstances, the components themselves are imported prod-
ucts and the foreign cartel conduct distorts competition in
the U.S. market into which those goods are imported (by
artificially restraining competition and raising prices above
competitive levels). The FTAIA’s domestic effects test does
not apply to such sales because the express terms of the statute
exclude import trade or commerce from the FTAIA’s require-
ments.21

Plaintiffs in component cartel cases have sometimes con-
tended that the import exclusion also applies broadly to
price-fixed components sold in foreign transactions that are
incorporated overseas into finished products that are later
imported by third parties into the United States.22 To date,
one court has agreed with a variant of this argument, hold-
ing that if the finished product was sold by a co-conspirator
into the United States, then the import exclusion applies.23

Either way, however, this theory contravenes the courts’ tra-
ditional construction of the import commerce exclusion to
apply only to cartel conduct directed to the import transac-
tion itself (e.g., where cartel members or third parties acting
at the direction of cartel members sell the price-fixed prod-
uct itself into the United States).24 The import commerce
exclusion therefore does not apply where the price-fixed com-
ponent (e.g., an LCD panel) makes its way into the United
States as part of an imported finished product (e.g., a com-
puter display). 
For example, in Kruman, the Second Circuit found that

defendants’ conduct—fixing prices for auction services in
foreign cities—was not directed to an import market, even
though some of the buyers who participated in the foreign
auctions were clearly purchasing goods to bring to the United
States.25 The court reasoned that “the object of the conspir-
acy was the price that the defendants charged for their auc-
tion services, not any import market” for the goods pur-
chased in the auction.26 That logic applies equally where
foreign cartel conduct impairs competition in the (foreign)
component market but not in an (import) market for fin-
ished products. The conduct does not “involve” import com-
merce, even if the price-fixed inputs are ultimately included
in finished goods that are imported into the United States.27

Accordingly, the FTAIA’s domestic effects test applies to
cartel conduct affecting components that wind up in the
United States as part of imported finished products. The
question, then, is whether the plaintiff can satisfy that test. 

The FTAIA’s Domestic Effects Test.The first part of the
FTAIA domestic effects test asks whether the conduct has a



“direct, substantial, and reasonably foreseeable effect” on
U.S. commerce. Most of the controversy regarding this ele-
ment has concerned what types of effects are sufficiently
direct, and the courts of appeals are split on what “direct”
means under the FTAIA. The Ninth Circuit has held that
direct means “as an immediate consequence” with no “inter-
vening developments.”28 The Seventh and Second Circuits
have rejected the Ninth Circuit’s test, and instead define
direct as having a “reasonably proximate causal nexus.”29

Even where the wording of the test is settled, however, the
case law addressing whether a particular effect is “direct” has
too often devolved into subjective, metaphysical analysis.30

Cases involving foreign component cartels that are alleged to
have inflated prices for finished goods imported into the
United States are no exception. For example, the Seventh
Circuit in Minn-Chem v. Agrium Inc. said conduct that “fil-
ters through many layers [before it] finally causes a few rip-
ples in the United States” does not meet the “reasonably
proximate causal nexus test.”31 Although this is evocative
language, it is not a practical standard for addressing specif-
ic factual scenarios or assisting courts or companies in under-
standing the reach of U.S. antitrust law. Indeed, a panel of the
same court abstained from definitively applying the stan-
dard in the subsequent Motorola case involving claims based
on foreign sales of price-fixed LCD panels incorporated into
cellphones that were imported into the United States.32

Instead, Judge Posner, writing for the panel, focused on the
second domestic effects question—whether the U.S. effects
gave rise “to an antitrust cause of action.”33

There are strong arguments that any effects on U.S. com-
merce that result when a price-fixed component is incorpo-
rated overseas into a finished good that is eventually import-
ed into the United States are not direct, even assuming they
were in a particular case found to be substantial and reason-
ably foreseeable. But directness is not the focus of this arti-
cle. Instead we contend that the “gives rise to” element of the
domestic effects test will often be the most straightforward for
determining whether the FTAIA will permit an antitrust
claim predicated on pass-on effects from distortion of a for-
eign component market.34 Because such downstream effects
do not distort the competitive process in a U.S. market, but
result only in inflated prices there, such claims do not arise
from the sort of effects on a U.S. market that are actionable
under the U.S. antitrust laws.35 Put differently, the only
effects of the sort that the U.S. antitrust laws prohibit, i.e.,

impairment of the competitive process, occurred in a foreign
market for components, so any resulting effects in a U.S.
market (inflated prices for finished products) cannot give
rise to a cognizable antitrust claim.36 As Judge Posner wrote:
“Motorola itself, along with U.S. purchasers of cellphones
incorporating those panels, were at most derivative victims”
of the harm to the foreign LCD panel market.37

It is instructive to contrast the foreign component cartel
cases with claims against members of the alleged potash car-
tel that the en banc Seventh Circuit addressed in Minn-
Chem.38 There, the court determined that a global supply
restriction on potash, combined with the fixing of foreign
benchmark prices that were applied to purchases in the
United States, actually distorted the competitive operation of
U.S. potash import markets, and that potash purchasers in
the United States therefore had plausible Sherman Act
claims.39 Unlike the foreign component cartels, the alleged
distortion of competition was not restricted to a foreign mar-
ket, and the effects on the U.S. market were not limited to
the pass-on of foreign overcharges through imported prod-
ucts incorporating potash. 
The district court in the TFT-LCD Panel MDL cases

reached a conclusion at odds with the first principle approach
described here, holding that the FTAIA does not bar anti trust
claims for downstream price effects on finished products that
incorporate TFT-LCD panels. The court focused on alleged
harm to U.S. consumers who purchased finished products
and the perceived need for a remedy, reasoning that, by bar-
ring the “indirect” claims before it under the FTAIA, the
court would prohibit claims by purchasers of the actual price-
fixed product whenever the “first sale of a price-fixed prod-
uct” occurred outside the United States.40 But, in doing so,
the court failed to appreciate that the plaintiffs had not actu-
ally purchased LCD panels—the object of the conspiracy—
but rather different products sold in entirely different U.S.
markets, not the foreign components market in which the
defendants participated and fixed prices. Their “indirect”
claims were not based on distortion of the competitive
process in U.S. markets for TFT-LCD panels (or finished
products), but rather on alleged indirect follow-on effects
(i.e., pass-on of some portion of alleged overcharges on price-
fixed components) resulting from distortion of foreign com-
ponent markets.41

Comity Considerations
There are also strong policy reasons to read the FTAIA to bar
claims based on a downstream effect from the U.S. sale of a
finished product that includes a component purchased in an
allegedly cartelized foreign component market.42 Inserting
U.S. antitrust law into input sales in foreign markets may
interfere with foreign enforcement efforts in those markets
and may jeopardize international cooperation in U.S. cartel
enforcement. Regulating such transactions because they 
may harm U.S. consumers through derivative, pass-on effects
is precisely the sort of interference with other nations’ econ -
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only indirectly and derivatively.51 Concern about perceived
overreaching by U.S. courts and antitrust agencies has pro-
voked strong protests and opposition from foreign nations,
resulting in measures such as blocking statutes, anti-suit
injunctions, and other retaliatory conduct.52 The last two
decades have brought about a more cooperative approach by
both the United States and its major trading partners abroad,
and it would be counterproductive to allow overreach of
U.S. antitrust laws in component cartel cases to jeopardize
this cooperation. A rational and harmonious system of glob-
al competition enforcement should leave each nation the
exclusive authority to use competition law to safeguard the
process of competition in its own markets, not in the markets
of other nations. 
Applying U.S. antitrust laws to wholly foreign sales in the

component cases could also undermine the United States’
own interests in another way. If U.S. antitrust agencies seek
criminal fines or courts award civil damages based on trans-
actions in foreign markets that only derivatively affect U.S.
consumers, what is to stop other countries’ enforcers from
seeking their own (redundant) penalties based on wholly U.S.
transactions that cause only indirect, pass-on effects to their
consumers? For example, in 2011, U.S. manufacturers export-
ed over $4 billion in civilian aircraft and related parts to
Japan. Under the approach taken in the component cases, the
Japan Fair Trade Commission would be justified in imposing
fines—and injured private parties would be justified in bring-
ing civil actions—against a conspiring American avionics
manufacturer that imposes an overcharge when it sells auto
pilot devices in the United States to U.S. aircraft companies,
simply because aircraft containing the auto pilot devices are
later exported to Japan. Such actions would be a sharp depar-
ture from international competition enforcement norms and
would interfere with U.S. antitrust enforcement in U.S. mar-
kets, but that is precisely what the component cases invite.53

State Indirect Purchaser Claims
Given that the Illinois Brick doctrine bars most indirect pur-
chaser claims under federal antitrust laws, the question of
whether U.S. antitrust laws should apply to component sales
in wholly foreign markets will often arise in the context of
indirect purchaser suits under state antitrust laws that recog-
nize such claims. For instance, as described above, in the
TFT-LCD Panel MDL, a class of self-styled indirect pur-
chasers of TFT-LCD panels brought claims based on their
purchases of finished products containing price-fixed panels.
These private actions were brought under various state
antitrust laws. Although the FTAIA is a creature of federal,
not state law, we believe that its underlying principles dictate
that cartel conduct in foreign component markets is not
actionable under state antitrust law either. 
When the court in the TFT-LCD Panel MDL addressed

the indirect purchaser claims before it (discussed above), it
held that the claims met the FTAIA’s domestic effects test.54

It, therefore, did not reach the question of whether these state

omies and competition enforcement efforts that the United
States has long recognized to be counterproductive to U.S.
interests.43

As the Supreme Court stated in Empagran, “America’s
antitrust laws, when applied to foreign conduct, can interfere
with a foreign nation’s ability independently to regulate its
own commercial affairs.”44 Although there has been a trend
in recent years towards greater convergence of national
antitrust laws, especially as to prosecution of hardcore cartels,
there remain significant differences between the antitrust
laws of different nations—both in terms of scope and char-
acter of these laws and available remedies.45 If, for instance,
a U.S. court were to award a claimant treble damages under
the Sherman Act for price fixing that distorted a Brazilian
market, U.S. antitrust law would be determining how the
Brazilian market should be ordered.46

The TFT-LCD and various auto parts cases have involved
to a significant extent non-U.S. suppliers that allegedly fixed
prices paid by non-U.S. customers in wholly foreign mar-
kets. Many of the transactions at issue in these component
cases occurred in the domestic commerce of Japan, Taiwan,
or Korea, or between these and other Asian countries. These
countries have an obvious interest in regulating such conduct
because it affects the competitive process within their own
countries and domestic economies. By contrast, the interest
of the United States in this conduct does not derive from pro-
tecting the competitive process in U.S. markets but rather is
entirely derivative of the harm to foreign component markets
in Asia. The competitive process for sales of components in
Japan, Taiwan, or Korea to customers in those countries may
have been distorted but not the competitive process for U.S.
sales of mobile phones or automobiles.47

Extending U.S. antitrust enforcement to overseas sales of
components could create substantial problems for enforce-
ment efforts by foreign antitrust agencies. The effectiveness
of those efforts, and particularly foreign governments’ lenien-
cy programs (which are an important element of efforts to
detect cartels), may be diminished if potential amnesty appli-
cants in foreign jurisdictions must weigh the advantages of
amnesty in the country in which they did business against the
potentially far-reaching criminal or civil exposure in the
United States, even if they never or only rarely sold compo-
nents into the United States.48 This is particularly true
because of the availability of private treble damages remedies
in the United States, a feature that is not common in other
jurisdictions.49

Most U.S. cartel enforcement actions in the last two
decades have involved some element of international coor-
dination among enforcement agencies.50 Overreaching by
the United States could easily threaten foreign political sup-
port for cooperation with U.S. antitrust authorities—or for
robust antitrust enforcement of any sort—if foreign countries
come to believe the United States will intrude on their
authority to sanction anticompetitive conduct affecting the
operation of their own markets and affecting U.S. markets
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law claims could reach foreign conduct that the Sherman Act
could not.55 In our view, the fundamental analysis does not
change regardless of whether component indirect purchaser
actions are brought under state law, including Illinois Brick
repealer statutes. 
First, on their own terms, state antitrust laws—similar to

federal antitrust statutes—regulate conduct that distorts the
competitive process in markets that are within the state’s
reg ulatory reach, not price levels within its borders standing
alone.56 That being so, Illinois Brick repealer laws cannot
properly be read to authorize suits by state residents claiming
pass-on injuries derived from distortion of foreign markets
that the state’s antitrust laws do not reach.57 Repealer statutes
merely allow indirect purchasers to recover if they can prove
that—as a result of pass-on—they were actual economic vic-
tims of conduct that violates the state’s antitrust laws.58 They
do not make wholly foreign conduct a violation of state law
or provide redress for purely downstream effects, in and of
themselves.59

Moreover, the principle that U.S. antitrust laws regulate
only U.S. markets should apply even more strongly to state
antitrust laws because the states do not have any role in reg-
ulating commerce involving foreign nations, much less the
wholly foreign commerce involved in many component car-
tels.60 If state antitrust laws were permitted to reach into for-
eign markets when federal laws do not, that would circum-
vent national policy regarding the appropriate bounds of
U.S. antitrust laws established by Congress and the President,
which have exclusive authority over foreign commerce and
U.S. foreign policy.61 Allowing the antitrust laws of the 50
states, the District of Columbia, and U.S. territories to reg-
ulate purely domestic conduct within other countries’
economies would result in a cacophony of uncertainty to
the application of U.S. antitrust laws overseas, precisely the
problem that Congress enacted the FTAIA to address.62

It is beyond the scope of this article to discuss the consti-
tutional issues that could arise if state antitrust laws were
construed to extend to foreign commerce that Congress has
declared beyond the reach of federal antitrust law. But there
are, at the least, very serious questions about whether con-
stitutional provisions fundamental to our system of federal-
ism—such as the Supremacy Clause, the Dormant Foreign
Commerce Clause, and the “one voice” doctrine—would bar
state law from interfering with Congress’s decision to limit 
the extraterritorial reach of U.S. laws through the FTAIA.63

DOJ Enforcement Efforts Against 
Component Cartels
The DOJ has expressed concern that interpreting the FTAIA
to preclude the Sherman Act from reaching cartel conduct in
foreign component markets may unduly limit its ability to
effectively prosecute foreign cartels that harm U.S. con-
sumers.64 A full discussion of issues specific to the DOJ’s
authority to prosecute component cartels and the remedies
that it can obtain in such prosecutions is beyond the scope of

this article, but the interpretation and application of the
FTAIA’s “gives rise to” element, described above, should not
overly restrict the DOJ’s ability to prosecute foreign compo-
nent cartels in most cases.65

All of the component cartels prosecuted by the DOJ to
date have involved at least some component sales into or
within the United States. The DOJ appears to rely on such
U.S. (import or domestic) sales as the basis for its jurisdiction
in such cases. As discussed above, cartel conduct directed at
U.S. import commerce (and domestic commerce) is express-
ly excepted from the limitations of the FTAIA. Thus, the exis-
tence of some affected import sales of components into U.S.
markets will provide a basis in most cases for the DOJ to
investigate and prosecute foreign cartel conduct in compo-
nent markets.
The Ninth Circuit recently considered this issue in con-

nection with an appeal by defendants who were convicted of
violating Section 1 of the Sherman Act for participating in
the TFT-LCD Panel cartel. The defendants claimed that the
FTAIA barred the prosecution. The court upheld the con-
viction because at least some U.S. import sales were affected
by the cartel, notwithstanding that many of the affected sales
were in wholly foreign commerce.66 In its amended opinion,
the Ninth Circuit added that, in the alternative, the domes-
tic effects test was also satisfied because it found that the
effects were direct, substantial, and reasonably foreseeable.
The court did not, however, consider the issue we address
here—whether those effects were the type of effects that
could give rise to a claim under the antitrust laws.67

The DOJ, on occasion, has sought to include foreign
com ponent sales as a basis for seeking an increased criminal
fine and has expressed concern that the FTAIA not be inter-
preted in a way that impairs its ability to obtain criminal
sanctions sufficiently severe to deter cartels that harm U.S.
consumers. Sentencing courts have flexibility to determine
the appropriate sentence for antitrust offenders, taking into
account the severity of the offense, specific and general deter-
rence, as well as other punishment objectives. When negoti-
ating recent plea agreements, the DOJ has taken the position
that, in exercising this discretion, courts can, for example,
consider a defendant’s conduct outside the reach of the U.S.
antitrust laws—e.g., sales of price-fixed components in for-
eign commerce—in imposing a sentence.68 Based on this
reasoning, the DOJ has occasionally sought fines that,
although within a Sentencing Guidelines range calculated
based on U.S. sales, were at a higher point within that range
to account for foreign component sales that made their way
into the United States in the form of finished products.69

Courts have yet to consider what impact, if any, the FTAIA
might have on such sentencing issues, but even were the
FTAIA found to impose limitations, such rulings would only
affect the amount of fines the DOJ could obtain, not prohibit
prosecution entirely. The underlying conduct and foreign
sales at issue also would remain subject to penalties in the for-
eign jurisdiction.



will underdeter foreign cartel conduct. By ensuring that U.S.
antitrust laws do not interfere with enforcement efforts of for-
eign competition authorities in their own domestic markets,
application of the FTAIA’s “give rise to” requirement, in the
manner described above, will promote more effective enforce-
ment of non-U.S. antitrust laws. Indeed, one would expect
that the competitive process itself should lead foreign com-
petition enforcement agencies to enforce competition laws
more aggressively in their own markets, as a way to encourage
non-domestic companies to do business there. 

Conclusion
Interpreting the FTAIA to preclude U.S. purchasers of fin-
ished products from asserting claims based on pass-on effects
from cartel conduct in foreign component markets accords
due respect for the principle that U.S. antitrust laws regulate
the competitive conditions of U.S. markets and that other
nations’ laws regulate the competitive conditions of their
markets. This approach will better promote foreign govern-
ments’ enforcement of antitrust laws in their own domestic
economies, including against international cartels, which will
ultimately provide greater protection to U.S. consumers and
businesses than were the United States to act as the world’s
enforcer of antitrust norms.�
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The DOJ regularly seeks substantial prison sentences for
individuals convicted of participating in component car-
tels.70 Indeed, the DOJ consistently points to prison sen-
tences as the prosecution tool with the most potent deterrent
effect.71 As with corporate defendants, so long as the indi-
vidual participated in cartel behavior that affected some sales
in U.S. import or domestic commerce, the FTAIA should be
no impediment to prosecution (or prison time for the cul-
pable individuals).72

Finally, as foreign enforcement efforts continue to grow
more robust, there should be less concern that U.S. enforce-
ment efforts based only on sales into or in the United States

As with corporate defendants, so long as the 

individual par t icipated in car tel behavior that 

affected some sales in U.S. impor t or domestic 

commerce, the FTAIA should be no impediment 

to prosecution .  .  .  
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eign nations unless—(1) such conduct has a direct, substantial, and rea-
sonably foreseeable effect—(A) on trade or commerce which is not trade or
commerce with foreign nations, or on import trade or import commerce with
foreign nations; or (B) on export trade or export commerce with foreign
nations, of a person engaged in such trade or commerce in the United
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mon nowadays than for products imported into the United States to include
components that the producers bought from foreign manufacturers . . . . As
a result, the prices of many products exported to the United States doubt-
less are elevated to some extent by price fixing or other anticompetitive acts
that would be forbidden by the Sherman Act if committed in the United
States . . . [but] the defendants did not sell in the United States and, if 
they were overcharging, they were overcharging other foreign manufacturers
. . . . The position for which Motorola contends would if adopted enormously
increase the global reach of the Sherman Act”). 

48 See Amicus Curiae Brief of the Ministry of Economy, Trade and Industry of
Japan, supra note 45, at 9 (“[T]he leniency program is a strong source of
information for investigation and legal enforcement measures in bid-rigging
cases and price cartel cases, and proper functioning of the leniency program
is essential in the enforcement of the Antimonopoly Act. Applying U.S.
antitrust law to Japanese companies operating outside the United States
would create significant disincentives in the use of the leniency program
under the Antimonopoly Act and thereby seriously hamper the effectiveness
of this enforcement tool.”). Brief of the Belgian Competition Authority as
Amicus Curiae, supra note 45, at 2 (“The proper functioning of a leniency
policy requires that the foreign firms seeking leniency can make an ade-
quate assessment of the potential consequences of alleged infringements,
which requires in turn that they may rely on principles of causality and juris-
diction developed in the spirit of comity. If seeking leniency and acknowl-
edging infringement were to expose the foreign firm to the consequence of
civil suits in the U.S. courts, such infringers would have little incentive to
enter into amnesty programs”). 

49 Amicus Curiae Brief of the Ministry of Economy, Trade and Industry of Japan,
supra note 45, at 5. Foreign governments arguing that the FTAIA bars pri-
vate civil claims based on category ii transactions in Motorola have distin-
guished such claims from U.S. criminal actions, noting that “private US
attorneys . . . do not bear responsibility in international diplomacy and coop-
eration, [and thus their] right to interfere with Japanese governmental reg-
ulation of the Japanese market is troublesome” in a way or to a degree that
the U.S. government’s right to prosecute is not. Id. at 6. 

50 See, e.g., Christine A. Varney, Assistant Att’y Gen., U.S. Dep’t of Justice,
International Cooperation: Preparing for the Future, Remarks as Prepared
for the Fourth Annual Georgetown Law Global Antitrust Enforcement Sym -
posium (Sept. 21, 2010), available at http://www.justice.gov/atr/public/
speeches/262606.htm. 

51 Cf. H.R. REP. NO. 97-686, at 14, reprinted in 1982 U.S.C.C.A.N. 2487,
2499 (“[T]he clarified reach of our own laws could encourage our trading
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kets”). 

52 See Eleanor M. Fox, Modernization of Effects Jurisdiction: From Hands-Off 
to Hands-Linked, 42 NYU J. INT’L POL. 159, 160–62 (2013). 

53 Cf. Brief of the United States Empagran, supra note 43, at 21–22 (arguing
that extraterritorial application of U.S. antitrust laws to conduct that has “no
meaningful connection” to the United States invites “counter-reactions”
from foreign countries).

54 In re TFT-LCD Antitrust Litigation, 822 F. Supp. 2d at 954–55. 
55 Id. at 967–68. 
56 See, e.g., Cal. Bus. & Prof. Code § 16720; N.Y. Gen. Bus. Law § 340. 
57 Similarly, we believe the United States’ related argument, that “first pur-

chasers” of finished products in the United States ought to be able to recov-
er damages under federal law—Illinois Brick notwithstanding—misses the
critical point. Brief for the United States and the Federal Trade Commission
as Amici Curiae in Support of Neither Party at 23–24, Motorola v. AU
Optronics, 14-8003, 2014 U.S. App. LEXIS 22408 (7th Cir. Nov. 26, 2014).
Whether the claimant is the first purchaser, or the tenth purchaser of the
finished good, its claim arises from a distortion of competition in the foreign
component market, and, therefore, does not arise from actionable effects
on a U.S. market. 

58 For example, California’s Cartwright Act simply allows injured indirect pur-
chasers, like direct purchasers, to bring claims for “anything forbidden or

port a claim under U.S. antitrust law. In the initial, now vacated panel opin-
ion in Motorola, Judge Posner appeared to recognize a point similar to the
argument we make here. See Motorola, 746 F.3d at 845 (“No one suppos-
es that Motorola could be sued by its U.S. customers for an antitrust
offense merely because the prices it charges for devices that include
such com ponents may be higher than they would be were it not for the 
price fixing . . . . So the effect in the United States of the price fixing could
not give rise to an antitrust claim.”), vacated, 2014 U.S. App. LEXIS 22408
(7th Cir. Nov. 26, 2014). 

36 Matsushita, 475 U.S. at 582. 
37 Motorola, 2014 U.S. App. LEXIS 22408, at *6; see also id. at *20 (“[T]he

[FTAIA] requires that the effect of an anticompetitive practice on domestic
U.S. commerce must, to be subject to the Sherman Act, give rise to an
antitrust cause of action.”). 

38 683 F. 3d 845 (7th Cir. 2012). 
39 Id. at 859–60. 
40 In re TFT-LCD (Flat Panel) Antitrust Litig., 822 F. Supp. 2d at 963–64. 
41 The court may have been correct to reject a bright-line rule barring all

claims where there was an intermediary between a foreign seller of a price-
fixed product and a U.S. buyer of that product. Id. If all production for a par-
ticular product is controlled by an international cartel for purposes of
increasing prices worldwide, it is reasonably likely that the cartel’s global
restrictions on price and output will impair the operation of the U.S. domes-
tic resale market for that product. See generally, Paper Sys. Inc. v. Nippon
Paper Indus. Co., 281 F.3d 629 (7th Cir. 2002). This is similar to the exam-
ple in the House Judiciary report of the U.S. export cartel that creates a
worldwide shortage for a good, raising U.S. prices. H.R. REP. NO. 924, 97th
Cong., 2d Sess. (1982) (conference report). 

42 See generally Veda v. Cords Corp., 476 F.3d 887, 901 (Fed. Cir. 2007)
(statutes should be construed to minimize comity concerns). 

43 See, e.g., Brief of United States as Amicus Curiae Supporting Petitioners at
21–22, F. Hoffman-La Roche Ltd v. Empagran, S.A., 03-724, 542 U.S. 155,
161 (2004) [hereinafter United States Empagran Brief] (arguing that sub-
jecting wholly foreign conduct to U.S. antitrust laws in cases where the plain-
tiff is suing for injuries to foreign markets can threaten U.S. economic rela-
tions with important trading partners).

44 Empagran, 542 U.S. at 165. 
45 See id. at 167–68 (discussing potential conflicts with foreign nations due

to differences between U.S. and foreign antitrust laws). For example, some
countries, including the United States, have made hardcore antitrust viola-
tions a criminal offense. In contrast, in many other important U.S. trading
partners, such as the European Union, antitrust violations are considered
administrative offenses that merely involve monetary sanctions, and may
not involve any sanctions on individuals at all. Most foreign antitrust regimes
do not provide for the treble damages that are available to successful
plaintiffs under the Sherman Act. See Amicus Curiae Brief of the Ministry
of Economy, Trade and Industry of Japan in Support of Appellees at 5,
Motorola v. AU Optronics, 14-8003, 2014 U.S. App. LEXIS 22408 (7th Cir.
Nov. 26, 2014) [hereinafter Amicus Curiae Brief of the Ministry of Economy,
Trade and Industry of Japan] (“The Japanese law and the laws of many (if
not all) countries other than the US do not provide for treble damage awards
in antitrust claims.”); Brief of the Belgian Competition Authority as Amicus
Curiae in Support of Appellees’ Position Seeking Affirmation of the District
Court’s Order at 6, Motorola v. AU Optronics, 14-8003, 2014 U.S. App.
LEXIS 22408 (7th Cir. Nov. 26, 2014) [hereinafter Brief of the Belgian
Competition Authority as Amicus Curiae] (recognizing “territorial differences
in the application of appropriate remedies, particularly the unique aspect of
private treble-damages remedies under U.S. law, which neither Belgium
nor the EU has adopted”). 

46 See Motorola, 2014 U.S. App. LEXIS 22408 at *12–15; see also Empagran,
542 U.S. at 165 (expressing skepticism that “American law [should] ‘sup-
plant’” that of foreign governments in cases where claims arise from harm
to foreign markets). 

47 Motorola, 2014 U.S. App. LEXIS 22408, at *22–23 (“Nothing is more com-
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declared unlawful” by the Cartwright Act. Cal. Bus. & Prof. Code §§ 16750(a)
(providing indirect purchaser standing), 16720 (prohibiting agreements that
restrain competition). See also ME. REV. STAT. ANN. TIT. 10, § 1104 (2009) 
(providing indirect purchaser standing), tit. 10, §§ 1101–1102 (prohibiting
contracts in restraint of trade and conspiracies to monopolize); N.Y. Gen.
Bus. Law §§ 340(1) and (6).

59 For example, an indirect purchaser plaintiff, injured by downstream effects
on a finished product market and suing under an Illinois Brick repealer, must
still show antitrust injury even though the legislature has conferred gener-
al standing on indirect purchasers to sue for antitrust violations. E.g., In re
Dynamic Random Access Memory (DRAM) Antitrust Litig., 516 F. Supp. 2d
1072, 1087–88 (N.D. Cal. 2007) (although indirect purchaser status is suf-
ficient for general standing under California law, California’s Illinois Brick
repealer does not confer antitrust standing). 

60 See United States v. Pink, 315 U.S. 203, 233 (1942). 
61 See U.S. CONST. ART. I, § 8, Cl. 3 (reserving to Congress the power “to reg-

ulate Commerce with foreign Nations”); The Federalist No. 42 (Madison)
(stating that Foreign Commerce Clause reflects judgment that “[i]f we are
to be one nation in any respect, it clearly ought to be in respect to other
nations”). 

62 Several courts have held that state antitrust laws cannot reach foreign con-
duct that is not reachable under the Sherman Act. See, e.g., In re Potash
Antitrust Litig., 667 F. Supp. 2d 907, 927 (N.D. Ill. 2009) (“Defendants are
correct in noting that there could potentially be conflict with certain consti-
tutional provisions if state antitrust laws reached foreign commercial activ-
ity that federal laws did not.”); see, e.g., In re Intel Corp. Microprocessor
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