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Introduction

On August 28, 2018, the US Senate

confirmed Dan Berkowitz (D) and Dawn

Stump (r) as Commissioners of the US

Commodity Futures Trading Commission

(“CFTC” or “Commission”).1 With the

addition of these two Commissioners-and

Chairman J. Christopher Giancarlo (r),

Commissioner Brian Quintenz (r), and

Commissioner Rostin Behnam (D)-the

CFTC once again has a full five-person

complement after four years of persistent

empty seats.2 But what will the new Com-

mission accomplish? Chairman Giancarlo

has laid out an ambitious agenda in a

number of areas including cross-border

and financial technology (fintech), and the

CFTC’s Division of Enforcement (“Divi-

sion”) has been very active in bringing

complaints against a wide array of market

participants, for a multiplicity of

infractions. Yet the Commission also faces

a backlog of significant rule proposals and

past reform agendas that still need to be

addressed. Given these competing inter-

ests—ambitious goals on the one hand,

and lingering unresolved issues on the

other—the Commission has a full plate.

Will the Chairman be able to build consen-

sus behind his new agenda and around his

solutions to the Commission’s old chal-

lenges? This article addresses: (1) the new

Commission-the views of the four Com-

missioners; (2) the new priorities-the

ambitious vision outlined by the Chair-

man; and (3) the old challenges-rule pro-

posals and past reforms that still require

Commission action.

New Commission

While the four Commissioners have

expressed their views on a wide variety of

topics, some common themes have

emerged among them. Several Commis-

sioners have expressed a commitment to

supporting fintech innovations, such as

blockchain and cryptoassets,3 with Com-

missioner Quintenz the most vocal and

consistent, inter alia, endorsing a crypto-

currency self-regulatory organization4 and

sponsoring the Technology Advisory

Committee.5 Commissioners Behnam and

Quintenz have also raised objections to

the European Commission’s proposed

rule, further described below, which could

potentially impact US clearinghouses,6

with Commissioner Quintenz employing
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particularly forceful language.7 Commissioner

Behnam has consistently focused his remarks on

systemic risk in a variety of areas including:

high-frequency trading,8 blockchain,9 and the

Chairman’s proposed cross-border policy10 (dis-

cussed below).

The newest Commissioners have expressed

their priorities in their respective Senate hearing

testimonies. Commissioner Berkovitz, who was

at the Commission during the drafting of the

Dodd-Frank Act, has praised this act for reducing

systemic risk, while also noting the need for

regulatory change to adapt to the changing mar-

ket conditions (i.e., cryptocurrencies).11 He has

also noted the importance of global

harmonization.12 Commissioner Stump, in her

testimony, also highlighted the need to continu-

ally update the regulatory structure for custom-

ized swaps.13 Thus collectively, though they may

have differing viewpoints, several common

themes emerge among the Commissioners’priori-

ties including: cross-border, fintech, and the need

to transform regulation to meet the changing

market.

New Priorities

Consistent with the Commissioners’ collective

interests, Chairman Giancarlo has articulated an

ambitious vision on cross-border and fintech. Ad-

ditionally, the Division has demonstrated a vigor-

ous commitment to enforcement.

Cross-Border

In regard to cross-border, the Chairman re-

cently published a white paper14 in which he

endorsed a complete overhaul of the CFTC’s

cross-border regime. Mainly, the Chairman pro-

posed a territorial approach15 to derivatives

oversight—what he coined elsewhere as the

“One-One-One Plan”: each jurisdiction having

“one undivided trading market, one competent

regulator and one set of trading rules.”16 In other

words, the regulator of each jurisdiction should

have plenary oversight over its domestic market

participants and foreign market participants

operating within the jurisdiction, with all other

jurisdictions “deferring” to its authority.17 The

Chairman advocated this territorial approach for

jurisdictions that he defined as “comparable”

which he described as those “that have imple-

mented most of the G20 reforms . . ..”18 Citing

data from the Bank of International Settlements,

the Chairman estimated that 95% of global swaps

activity includes one counterparty from a G20

jurisdiction.19

The Chairman proposed this territorial ap-

proach for, inter alia, clearing, trade execution

and the US swaps activity of non-US swap

intermediaries. Regarding clearing, the Chairman

proposed to use exemptive authority20 to allow

non-US central counterparties (CCPs) that do not

“pose substantial risk” to the US, to “provide

clearing services to US customers indirectly

through non-US clearing members, without the

non-US CCP or its non-US clearing members

having to register as a derivatives clearing orga-

nization (DCO) or US futures commission mer-

chants (FCMs), respectively.”21 This change

would be a radical departure from the current

state of CFTC regulation which requires that,

subject to certain exceptions, US persons can

only clear on DCOs or exempt DCOs and through

registered FCMs.22 Similarly, the Chairman also

proposed using exemptive authority23 to allow

US persons to trade swaps (including those

subject to mandatory trade execution) on compa-

rable non-US trading venues without the venues
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having to register as Swap Execution Facilities

(SEFs).24

Moreover, in keeping with this territorial

paradigm, the Chairman advocated that trades

that are “arranged, negotiated and executed”

(ANE) in the US by personnel of non-US dealers

should be subject to US rules since they occur

within the US, but not count towards the non-US

dealer’s de minimis requirement.25 The treatment

of ANE transactions has been a contentious issue

since the CFTC issued an interpretive letter stat-

ing that such persons would be subject to CFTC

regulation.26 In response to non-US swap deal-

ers’ requests for time to update their compliance

rules, the CFTC extended the letter multiple

times, and currently has extended it indefinitely

until applicable Commission action occurs.27

Importantly, consistent with several of his

speeches,28 the Chairman took aim at the Euro-

pean Commission’s current proposal to possibly

require US CCPs that are designated “Tier 2,”

i.e., deemed “systemically important or likely to

become systemically important,” to heightened

requirements including direct oversight by the

European Securities and Markets Authority

(ESMA) and relocation to within the European

Union.29 In his white paper, the Chairman force-

fully argues that, consistent with his territorial

approach, European regulators should defer to

the CFTC:

[T]he CFTC is authorized by the U.S. Congress

to be a rule maker, not a rule taker, for U.S. swaps

markets. . . . The CFTC has every right to

expect that non-U.S. regulators defer to it on

oversight of U.S. CCPs, as the CFTC should

defer to non-U.S. regulators for the oversight of

CCPs domiciled in their jurisdictions.30

Thus, the Chairman’s cross-border proposal is

multi-faceted and far reaching - affecting many

significant areas of CFTC oversight including

clearing, trading, and swap dealing. It would be

quite an undertaking for the Commission staff to

complete the rule drafting process to turn this vi-

sion into reality.

Fintech

The Chairman’s fintech focus is also

unmistakable-the Chairman has made a number

of speeches about the CFTC’s important role in

overseeing cryptocurrency-based contracts, in-

cluding the importance of engaging in robust

oversight of fraud and manipulation, while not

suppressing innovation.31 In keeping with that,

the Commission has also provided comprehen-

sive guidance on the regulatory treatment of

cryptocurrency contracts,32 and the Division has

brought multiple enforcement actions against

cryptocurrency-based misconduct.33 The Com-

mission even sponsored its first ever fintech

conference in October 2018.34

In a recent case, My Big Coin Pay, the CFTC

survived a challenge to its cryptocurrency

oversight.35 There, the CFTC brought a complaint

against a crypto exchange alleging, inter alia, that

it made misleading statements in the process of

soliciting customers to purchase its coin - My Big

Coin (MBC).36 The exchange argued, in a memo

supporting a motion to dismiss, that the Commis-

sion did not have jurisdiction over its coin be-

cause, per the “commodity” definition in the

Commodity Exchange Act (CEA), there is no

“contract[] for future delivery” that is “dealt in”

this “service[], right[] and interest[].”37 On that

point, the CFTC argued that items listed in the

commodity definition, and by extension Bitcoin,

are meant to be treated as categories not as
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specific items. And as such, since there is a

futures contract on Bitcoin, it draws all similar

items, i.e., cryptocurrencies, into the commodity

definition.38

The Court agreed with CFTC on this point,

stating that case law indicates that “the CEA only

requires the existence of futures trading within a

certain class (e.g. “natural gas”) in order for all

items within that class (e.g. “West Coast” natural

gas) to be considered commodities.”39 Therefore,

under the Court’s reasoning, since MBC is a

virtual currency and another virtual currency,

Bitcoin, has a futures contract, MBC is a

commodity.40 Thus, the CFTC survived this chal-

lenge to their oversight in cryptocurrencies, but

this issue is very likely to be relitigated in future

filings in this matter. Meanwhile, the Commis-

sion’s claim to oversight over cryptocurrency-

based contracts remains intact.

Enforcement

The new Commission has embraced enforce-

ment with vigor.41 Within a week of the ceremo-

nial swearing in of its last Commissioner (Com-

missioner Stump),42 the Commission issued 17

enforcement orders and filed one complaint, and

since then, the Commission has continued to

remain active in enforcement. The charges in-

clude fraud43 and manipulation - specifically,

spoofing.4445 The Division also issued orders

against an introducing broker (IB)46 and a swap

dealer47 for attempted manipulation of the USD

ISDAFIX, and brought multiple charges of inad-

equate recordkeeping along with failure to dili-

gently supervise against other market

participants.48

The Division has also achieved certain mile-

stones in its enforcement regime - stretching its

authority. For instance, it brought a “pseudo-

insider trading” case, pursuant to Rule 180.1 and

Sec 9(1), against the Associated Person (AP) of

an IB for, inter alia, disclosing material, non-

public information about the block trading of its

customers for the benefit of another customer

with whom the AP hoped to curry favor.49 In an-

other matter, the Division also charged the most

senior leaders of an IB, including a Chief Execu-

tive Officer and Chairman of the Board for, inter

alia, failure to supervise.50

The highlight of the CFTC’s recent enforce-

ment cases, however, has been the focus on

cooperation, including in cases involving? multi-

defendant complaints.51 The Division has cited

cooperation in several cases since establishing its

cooperation policy.52 The Division has high-

lighted a range of behavior demonstrated by the

respondents who received cooperation credit,

including:

(1) Providing information about the conduct

to the Division that it would not have

obtained otherwise;53

(2) Being “candid” in their proffer of infor-

mation;54

(3) Spending “hundreds of hours” identifying

documents and information;55

(4) Beginning their cooperation “early” or

“immediately”;56

(5) Providing cooperation that was “substan-

tial” or “material”;57

(6) Identifying alleged co-conspirators;58

(7) Promptly suspending the alleged perpetra-

tor upon being made aware of the alleged

conduct; 59
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(8) Engaging in an internal review; 60 and

(9) Enhancing its compliance program to bet-

ter detect the violative behavior at issue.”61

Thus, the Division has demonstrated a robust

commitment to enforcement, and to the support

of its cooperation regime.

Old Responsibilities

While the Chairman looks ahead with a cross-

border, fintech and an enforcement agenda, a host

of unfinished rulemakings and reforms still re-

main to be resolved.

Unfinished Rulemaking

Regarding rulemaking, the Commission has

yet to finalize or re-propose position limit rules.62

These rules have been re-proposed multiple

times, with the last re-proposal revising bona fide

hedging exemptions and relaxing reporting

requirements.63 Also, the proposed capital rule -

the last piece of the compliance puzzle for swap

dealer registration - remains dormant.64 And the

proposed changes to the treatment of swaps data,

which also includes necessary rule changes, still

needs to be completed. 65

Trade Execution (SEF) Reform

In regard to unfinished regulatory reforms, the

Chairman has long been a proponent of trade ex-

ecution reform, which has largely been focused

on SEFs. In his original white paper,66 he advo-

cated far-reaching changes that were re-

envisioned in his second white paper, Swaps

Regulation Version 2.0,67 and several speeches.

In Swaps Regulation Version 2.0, and other

sources, the Chairman indicated his intention to

make radical and comprehensive trade execution

reform including:

(1) Eliminating the current Made-Available-

to-Trade (MAT) process;68

(2) Requiring that all swaps subject to manda-

tory clearing are subject to the trade exe-

cution requirement;69

(3) Allowing MAT swaps to be traded

through all methods (beyond order book

and Request-for-Quote (RFQ-to-3));70

(4) Establishing testing, registration and stan-

dards of conduct for swaps profession-

als;71

(5) Ensuring that swaps execution is not hap-

pening at IBs but rather on SEFs;72

(6) Revising the 15-second rule and the re-

quirement that block trades must be exe-

cuted off-platform;73 and

(7) Codifying no action letters regarding con-

firmation requirements for uncleared

swaps, error trade policies, and audit trail

requirements for post-execution allocation

information.74

These changes - if successfully adopted - could

radically change the face of the swaps market.

For instance, eliminating the MAT process, sub-

jecting all swaps subject to mandatory clearing to

the trade execution requirement, more diligently

policing the trading practices of IBs, and allow-

ing all forms of execution on SEF would move

far more swaps onto SEFs. Moreover, establish-

ing a testing and registration regime would intro-

duce a level of individual oversight over swaps

persons that does not exist in today’s market.

Project KISS

Another prominent agenda that the Chairman
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introduced at the start of his Chairmanship was

Project KISS-an initiative to solicit input from

the market about minor revisions in the regula-

tory infrastructure that would make the regula-

tion more “simplified and . . . less costly to

comply [with].”75 The proposed changes cover a

wide variety of regulatory areas including:

(1) Clearing: including potential revisions to

customer initial margin requirements and

the requirement that DCOs require full

collateralization meet certain risk manage-

ment requirements;

(2) Reporting: including potential revisions to

aggregation notice filings and Large

Trader Reporting;

(3) Swap Dealers: including potential revi-

sions to disclosure obligations and the

treatment of “intended to be cleared”

(ITBC) swaps;

(4) FCMs: including potential revisions to

rules regarding receipt and holding of

customer funds, filing requirements and

risk management requirements; and

(5) Commodity Pool Operators (CPOs) /

Commodity Trading Advisers (CTAs):

including potential revisions to registra-

tion requirements for family offices, JOBS

Act solicitation activities and business

development companies.76

Such changes could streamline the movement

of swaps across the market. Moreover, depend-

ing on how they are implemented, though consid-

ered minor revisions for some market partici-

pants, they could be meaningful revisions for

other market participants who are their custom-

ers or competitors.

Conclusion

The new Commission is poised to make a ma-

jor impact on the domestic and global derivatives

markets. Under the leadership of the Chairman, it

has shown strong interest in enforcement with a

focus on globalization and fintech. At the same

time, the Commission still has important rule-

making waiting to be decided, including rules

that affect swap dealer’s registration and compli-

ance and the position limits. Moreover, the Com-

mission has some significant reform agendas,

including SEF reform, that also await resolution.

Market participants that are affected by these

markets will be watching closely to see which

priorities - whether old or new - ultimately result

in rulemaking that has real-world effects on their

businesses.
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