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Arbitrators and potential arbitrators 
involved in international commercial 
and investment arbitration cases may 

face complex issues involving conflicts 
of interest. What sorts of past or present 
involvement with a party, or with one of 
its subsidiaries or a joint venture in which 
it participates, or with the law firms that 
are counsel in the arbitration, must be 
disclosed? How far back in time should 
one go in searching for potential conflicts? 
What basis does a party need to object to 
a disclosed connection? Are the parties 
free to waive any conflicts that exist, or 
are there some conflicts that are “non-
waivable”? Are some types of relationships 
so routine that they need not be disclosed 
at all? Do the answers vary depending on 
the country where the arbitration will be 
held? Laws and arbitration rules speak 
in generalities, and would-be arbitrators 
search for more specific guidance.

In the United States, arbitrators look 
first to the American Arbitration Associ-
ation-American Bar Association Code of 
Ethics for Arbitrators in Commercial Dis-
putes,1 first promulgated jointly by those 
two organizations in 1977 and later amend-
ed in 2003. It offers advice in the form of 
a statement of general ethical principles 

(called “canons”), each accompanied by a 
number of elaborations of its application 
to some issues that typically arise in rela-
tion to the subject of the canon, such as 
disclosure. U.S. courts regularly cite the 
Code as useful in ruling on challenges to 
arbitral awards in which arbitrator disclo-
sure or conduct is questioned.

In 2004, the International Bar Association 
published its IBA Guidelines on Conflicts 
of Interest in International Arbitration,2 
which are intended for and are used by 
arbitrators and counsel around the world. 
Like the AAA/ABA Code, the IBA Guidelines 
contain a short list of “general principles” 
followed by a series of explanatory notes 

for each. But the Guidelines also include a 
separate series of lists of specific examples 
of disclosure scenarios, divided into a Red 
List, an Orange List and a Green List.

The IBA Red List contains examples 
of conflicts considered so severe that 
they normally would preclude service 
as an arbitrator. But the Red List is sub-
divided into non-waivable and waivable 
sections, the latter identifying some 
conflicts that parties to the arbitration 
can waive. For example, according to the 
2004 Guidelines, current representation 
by an arbitrator of one of the parties or 
its affiliate is a waivable conflict, unless 
the representation is “regular” and “the 
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arbitrator or his or her firm derives a 
significant financial income therefrom.”3

At the other extreme, the IBA Green List 
sets out examples of conflicts considered 
so minor that they normally need not even 
be disclosed, such as ownership by the 
arbitrator of an “insignificant” number of 
shares in a publicly listed company that is 
a party to the arbitration.4

In between are examples on the IBA 
Orange List, which describe situations that 
require disclosure and involve conflicts that 
parties are free to waive but that might 
or might not preclude an arbitrator from 
serving if either party objects. The Guide-
lines stress that any Orange List conflict, in 
particular, must be evaluated in the context 
of the particular circumstances involved.

The IBA Guidelines serve multiple audi-
ences. Their most valuable role is to help 
potential arbitrators evaluate the con-
flicts they might face and consider what 
disclosures, if any, they should make in 
deciding to undertake an arbitral assign-
ment. In addition, the Guidelines help 
counsel and the parties they represent 
consider when a challenge might be made 
based on a disclosure. The Guidelines 
also are available to help arbitral insti-
tutions rule on challenges to arbitrators 
and to assist courts facing arbitrator dis-
closure questions when asked to enforce 
or set aside awards.

The 2004 Guidelines have been referred 
to regularly by U.S. and other international 
arbitrators, and many consider them help-
ful. Arbitration institutions say that they 
have been useful to them to some extent, as 
well. But institutions have not incorporated 
the Guidelines wholesale into their rules 
and procedures, and courts have referred 
to them only occasionally in their opinions. 
The Guidelines consist of many Orange List 
examples and “it depends on the circum-
stances” qualifications, and some have 
suggested that the Guidelines could be 
improved if they were made more concrete 
or at least addressed additional examples 
of conflicts not expressly covered. Some 
critics argue that the Guidelines are funda-
mentally flawed because they lack clarity, 
which contributes to uncertainty about dis-
closure issues, and that they adopt stricter 
standards of independence and impartiality 
than some national laws and institutional 
rules and may contribute to increased chal-
lenges to arbitrators.5

The IBA Guidelines also have been criti-
cized because they seek a balance between 
what appears to be a “reasonable” degree 
of disclosure of “significant” arbitrator con-
flicts on the one hand and, on the other, 
what the Guidelines call “unnecessary” or 
“excessive” disclosure that could lead to 
“frivolous” challenges to arbitrators. For 
example, the Guidelines suggest a three-
year time limit for certain types of disclo-
sures, such as the Orange List example of a 
disclosure that an arbitrator was within the 
past three years a partner or lawyer in the 
same firm with one of the lawyers appear-
ing in the case or with another arbitrator 
serving in the matter.6 Some U.S. lawyers, 
noting that the AAA/ABA Code and U.S. case 
law do not contain such time limitations on 
disclosures and that U.S. arbitrators gener-
ally would not restrict such a disclosure to 
events or relationships during the last three 
years, have suggested that the Guidelines 
set the bar too low and would relieve arbi-
trators of the duty to be more completely 
forthcoming about conflicts occurring more 
than three years ago.

But others have complained that the 
2004 Guidelines strike the balance wrong 
in the opposite way, by failing to consider 
properly the situation of one category of 
prospective arbitrators: lawyers affiliated 
with large, global law firms.7 These crit-
ics say that the Guidelines make too little 
allowance for the complexity of potential 
conflicts and disclosure requirements pre-
sented by a firm with thousands of lawyers 
and an even larger number of clients. The 
Guidelines identify any lawyer employed 
by or affiliated with a law firm as in prin-
ciple “identical to his or her law firm” for 
conflicts purposes and make no provision 
for the ethical walls routinely used by large 
firms to exclude particular attorneys from 

knowledge of specified matters. The Guide-
lines do state, however, that “the fact that 
the activities of the arbitrator’s firm involve 
one of the parties shall not automatically 
constitute a source of such conflict or a 
reason for disclosure.”8

The 2004 Guidelines also view with disfa-
vor, and seek to prohibit, the use of advance 
waivers in which parties acknowledge that, 
after appointment, the arbitrator is not obli-
gated to make ongoing conflicts checks and 
additional disclosures about new matters 
affecting his or her law firm and one of the 
parties, so long as the arbitrator is not per-
sonally involved with them.9 In the United 
States, party autonomy is given wide scope. 
Informed advance waivers of conflicts for 
arbitrators have been expressly approved 
by some institutional rules and noted by 
the courts without surprise.10 Some believe 
that such waivers are, as a practical matter, 
necessary in matters involving members 
of large law firms who serve as arbitrators 
in international commercial matters. Con-
flicts checks are snapshots at a particular 
moment in time, and it may be unrealistic 
to expect that a lawyer/arbitrator will be 
able to conduct daily conflicts updates to 
review and describe new matters not per-
sonally involving him or her and that in 
fact pose no threat to neutrality.

In October 2014, after a decade of experi-
ence with the initial version of the Guide-
lines, including a two-year consultation 
and evaluation process with international 
users, the IBA issued the first revision of 
these disclosure standards. The 2014 IBA 
Guidelines11 retain the framework and much 
of the text of their 2004 predecessors and 
add some examples to address new situ-
ations. But they do not attempt a radical 
transformation to address complaints that 
they should be more prescriptive or should 
alter the balance of what is considered rea-
sonable disclosure.

Nor do the new Guidelines sharply 
change the balances struck by the IBA 
in the former version of the Guidelines 
(1) prescribing what is reasonable disclo-
sure, (2) defining the role of the large law 
firm lawyer, and (3) dealing with advance 
waivers of conflicts.

On the first subject, reasonable disclo-
sure, the 2014 Guidelines retain the basic 
rules that arbitrators should disclose 
information that “may, in the eyes of the 
parties,” give rise to doubts as to the arbi-
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trator’s impartiality or independence, even 
though the arbitrator believes that the 
information in fact should not do so (the 
so called “subjective” standard).12 But the 
Guidelines make clear that an arbitrator 
should be disqualified only if the informa-
tion actually would give rise to a justifiable 
doubt about his or her neutrality “from the 
point of view of a reasonable third person 
having knowledge of the relevant facts and 
circumstances” (the “objective” standard) 
and if there has been no express waiver of 
the conflict in question.13

Some changes have been made to the 
examples of disclosure issues on the three 
lists, but none is significant. The 2014 
Guidelines do address some new disclo-
sure topics, including the use by prospec-
tive arbitrators of social media. They add 
to the Green List, ordinarily requiring no 
disclosure, the fact that an arbitrator “has 
a relationship with one of the parties or its 
affiliates through a social media network.”14

The 2014 Guidelines also continue to iden-
tify all lawyers “in principle” with “their” 
law firms, while continuing to add that “the 
relationship of the arbitrator with the law 
firm should be considered in each individual 
case.”15 The only notable addition to the 
conflicts category of “relationships,” Gen-
eral Standard 6, states that a party may be 
defined for disclosure purposes to include 
“any legal or physical person having a con-
trolling influence” on the party or “a direct 
economic interest in, or a duty to indemnify 
a party for the award.”16 These are refer-
ences to third-party funders and insurers.

The new Guidelines clarify, but in most 
respects do not really change, the IBA posi-
tion on advance waivers. most significantly, 
new General Standard 3(b) provides more 
clearly that advance declarations or waiv-
ers of possible conflicts relating to circum-
stances that may arise in the future do not 
“discharge the arbitrator’s ongoing duty of 
disclosure.” But the Guidelines duck any 
further suggestions about advance waivers. 
Explanation 3(b) candidly acknowledges 
that the Guidelines “do not otherwise take 
a position as to the validity and effect of 
advance declarations or waivers, because 
the validity and effect of any advance decla-
ration or waiver must be assessed in view of 

the specific text of the advance declaration 
or waiver, the particular circumstances at 
hand and the applicable law.”

The 2014 Guidelines do make a change, 
however, with respect to waivers of objec-
tions to what in the U.S. has been known 
as the “non-neutral” party-appointed arbi-
trator. The AAA/ABA Code expresses the 
preference that all arbitrators, including 
those appointed directly by one party, be 
neutral, as is the practice internationally; 
but the Code allows for party agreement 
to the contrary, which occurs in some 
domestic U.S. arbitrations. If all parties 
waive objections to full neutrality, so that 
the playing field is level, they may choose 
what the Code calls “Canon X arbitrators” 
having a different set of obligations with 
respect to the parties who appointed them.

The older IBA Guidelines allowed for the 
existence of such arrangements, as well, by 
providing that the Guidelines did not apply 
at all to “non-neutral arbitrators, who do 
not have an obligation to be independent 
and impartial, as may be permitted by some 
arbitration rules or national laws.”17 The 
2014 Guidelines delete this language from 
General Standard 5 and state instead that 
they apply “equally to tribunal chairs, sole 
arbitrators and co-arbitrators howsoever 
appointed.” The new Guidelines continue to 
permit informed waivers of “serious” con-
flicts of interest, namely those on the Waiv-
able Red List, in recognition of the interests 
of party autonomy.18 But arbitrators who 
are the beneficiaries of such waivers remain 
bound by the obligations of impartiality in 
behavior and exercise of judgment found 
elsewhere in the Guidelines.

The Guidelines are not limited entirely 
to guidance for arbitrators, and the 2014 
edition now clarifies that parties and their 
counsel, as well as arbitrators, have disclo-
sure obligations. As one example, General 
Standard 7(b) requires that a party inform 
the arbitral tribunal at the outset of a case 
of the identity of its counsel appearing 
in the arbitration and thereafter of “any 
change in its counsel team.” The much 
debated question of how such a change 
in counsel might be dealt with if it presents 
a potential conflict with one of the sitting 
arbitrators is left to be resolved elsewhere.

The 2014 Guidelines, like the older ver-
sion, require that parties advise arbitra-
tors of any relationships involving the 
arbitrator that might be considered in 
connection with possible conflicts; and 
they also specify that to do so the parties 
are “required to investigate any relevant 
information that is reasonably available to 
them.”19 This expands the party disclosure 
obligation from the prior duty to search 
only information that is “publicly available.”

In summary, the 2014 IBA Guidelines do 
not attempt to fix something that its authors 
believe was not broken. Although, like the 
2004 version, they will surely be the subject 
of criticism, the 2014 Guidelines continue 
to serve an important function for which 
the 2004 version originally was intended: 
to give prospective arbitrators food for 
thought in considering their ethical and legal 
disclosure obligations, without attempting 
to prescribe how most conflict questions 
should be resolved. Other audiences, such 
as arbitral institutions and courts that are 
the decision makers for conflicts challenges, 
may find it helpful to consider the Guide-
lines, as well; but a document intended for 
global use in raising and classifying issues 
for consideration should not be expected 
to provide all the answers.
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