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All iPo  
coMPAniES vc-bAckEd PE-bAckEd othER iPo 

coMPAniES

Classified board 72% 83% 72% 48%

Supermajority voting requirements to 
approve mergers or change corporate 
charter and bylaws

62% 72% 65% 37%

Prohibition of stockholders’ right to act  
by written consent

83% 91% 84% 64%

Limitation of stockholders’ right to call 
special meetings

89% 94% 94% 73%

Advance notice provisions 93% 96% 95% 86%

Section 203 of the Delaware corporation 
statute (not opt out)*

79% 95% 51% 76%

Blank check preferred stock 94% 96% 98% 84%

Multi-class capital structure 7% 7% 4% 10%

Exclusive forum provisions* 27% 22% 44% 14%

Stockholder rights plan 2% 4% 1% 2%

 Prevalence of takeover defenses Among types of iPo companies

16 17

shares of preferred stock in one or more 
series without stockholder approval under 
state corporate law (but subject to stock 
exchange rules), and has the discretion to 
determine the rights and preferences, 
including voting rights, dividend rights, 
conversion rights, redemption privileges 
and liquidation preferences, of each such 
series of preferred stock. The availability of 
blank check preferred stock can eliminate 
delays associated with a stockholder vote 
on specific issuances, thereby facilitating 
financings and strategic alliances. The 
board’s ability, without further stockholder 
action, to issue preferred stock or rights to 
purchase preferred stock can also be used 
as an anti-takeover device.

MUlti-clASS cAPitAl StRUctURES

Should the company sell to the public 
a class of common stock whose voting 
rights are different from those of the 
class of common stock owned by the 
company’s founders or management?

While most companies go public with a 
single class of common stock that provides  
the same voting and economic rights to 

every stockholder (a “one share, one vote” 
model), some companies go public with a 
multi-class capital structure under which 
specified pre-IPO stockholders (typically 
founders) hold shares of common stock 
that are entitled to multiple votes per share, 
while the public is issued a separate class 
of common stock that is entitled to only 
one vote per share. Use of a multi-class 
capital structure facilitates the ability 
of the holders of the high-vote class of 
common stock to retain voting control 
over the company and to pursue strategies 
to maximize long-term stockholder value. 
Critics believe that a multi-class capital 
structure entrenches the holders of the 
high-vote stock, insulating them from 
takeover attempts and the will of public 
stockholders, and that the mismatch 
between voting power and economic 
interest may also increase the possibility 
that the holders of the high-vote stock 
will pursue a riskier business strategy.

ExclUSivE foRUM PRoviSionS

Should the company stipulate in its 
corporate charter or bylaws that the Court 

of Chancery of the State of Delaware is 
the exclusive forum in which it and its 
directors may be sued by stockholders?

Following a March 2010 decision by the 
Delaware Court of Chancery, numerous 
Delaware corporations have included 
provisions in their corporate charter or 
bylaws to the effect that the Court of 
Chancery of the State of Delaware is the 
exclusive forum in which the company  
and its directors may be sued by 
stockholders. Proponents of exclusive 
forum provisions are motivated by a desire 
to adjudicate stockholder claims in a single 
jurisdiction that has a well-developed and 
predictable body of corporate case law 
and an experienced judiciary. Opponents 
argue that these provisions deny aggrieved 
stockholders the ability to bring litigation 
in a court or jurisdiction of their choosing.

StockholdER RightS PlAnS

Should the company establish a poison pill?

A stockholder rights plan (often referred 
to as a “poison pill”) is a contractual 
right that allows all stockholders—other 
than those who acquire more than a 
specified percentage of the company’s 
stock—to purchase additional securities 
of the company at a discounted price 
if a stockholder accumulates shares of 
common stock in excess of the specified 
threshold, thereby significantly diluting 
that stockholder’s economic and voting 
power. Supporters believe rights plans 
are an important planning and strategic 
device because they give the board time to 
evaluate unsolicited offers and to consider 
alternatives. Rights plans can also deter 
a change in control without the payment 
of a control premium to all stockholders, 
as well as partial offers and “two-tier” 
tender offers. Opponents view rights 
plans, which can generally be adopted 
by board action at any time and without 
stockholder approval, as an entrenchment 
device and believe that rights plans 
improperly give the board, rather than 
stockholders, the power to decide whether 
and on what terms the company is to be 
sold. When combined with a classified 
board, rights plans make an unfriendly 
takeover particularly difficult. <

Deal Litigation: The Facts of LifeTakeover Defenses in Public Companies 

If you are a director of a public 
company being acquired for 

more than $100 million, there is a 93% 
chance you will be sued. Not because 
you have done anything wrong, but 
simply because lawsuits follow the 
announcement of M&A transactions 
like night follows day. Here’s what to 
expect when you and your company 
are targeted in one of these lawsuits.

As soon as the deal is announced, the race 
to the courthouse begins. Within days  
(if not hours), plaintiffs’ firms will 
announce “investigations” of your 
company to find a shareholder willing 
to act as lead plaintiff. Plaintiffs’ firms 
will issue press releases about how they 
are protecting your shareholders and 
troll message boards for disgruntled 
shareholders to serve as plaintiffs. Once 
they have a plaintiff, one or more firms will 
file a class action lawsuit alleging that your 
board of directors breached its fiduciary 
duties by agreeing to sell the company at 
an inadequate price and through a flawed 
sales process. These lawsuits tend to have 
similar themes: one or more directors, 
executives, or the board’s advisors steered 
the deal to a preferred bidder in order to 
obtain personal benefits, and the board 
agreed to preclusive deal terms that 
prevent superior offers. They may also 
claim that the board just did a bad job in 
conducting the deal process (supposedly 
to aid their friends in management). The 
acquirer is typically charged with aiding 
and abetting the alleged wrongdoing.

After the company files its preliminary 
proxy statement seeking shareholder 
approval of the deal, the plaintiffs will 
amend their complaint(s) to add claims 
challenging the proxy statement as 
misleading. They will find something to 
complain about no matter how thorough 
your disclosures. For example, they may 
claim that the proxy failed to provide 
sufficient information regarding the sales 
process, allege conflicts of interest (among 
the company’s executives or bankers), 
or claim that the financial metrics used 
to determine that the sale price was fair 
to the shareholders are inadequate.

You should expect to be sued in multiple 
jurisdictions, including the state or  
federal courts of the company’s state  
of incorporation and principal place  

of business. In recent years, the average 
merger of more than $100 million 
has attracted five lawsuits, but it’s not 
uncommon for a large deal to attract 
upwards of 10 lawsuits. In order to 
avoid duplicative litigation, you can seek 
to stay all but one case. Typically, the 
litigation will proceed in just one venue 
(and for Delaware corporations, that 
will usually be the Delaware Chancery 
Court), where the court will appoint a 
lead plaintiff and, in most instances, the 
plaintiffs’ law firms will work together.

Discovery in these cases can be very fast 
paced and compressed, since plaintiffs 
will seek expedited discovery before the 
shareholder vote on the transaction. The 
plaintiffs will demand broad access to 
merger-related documents (such as meeting 
minutes, board books and deal terms) 
and communications (including emails 
of directors and key executives). Many 
courts, including the Delaware Chancery 
Court, will hold a hearing to assess the 
strengths of the plaintiffs’ claims to decide 
whether expedited discovery is warranted.

In addition to seeking documents, you 
should expect plaintiffs to depose at least 
one director, a member of management 
and a banker. Increasingly, the plaintiffs 
are seeking more, not less, discovery. 
Following discovery, the plaintiffs will 
move to enjoin the shareholder vote on 
the merger, typically on the theory that 
the alleged deficiencies in the proxy 
statement prevent shareholders from 
making an informed decision. Plaintiffs 
will demand a hearing before the vote.

At the same time (if not earlier), plaintiffs 
may try to settle the case. They may 
demand that the company provide 
additional disclosures or amend the deal 
terms. Most merger litigation settles for 
additional disclosures and a fee award  
for plaintiffs’ counsel. Less often, 
companies may agree to amend the 
deal terms (such as reducing the deal 
termination fees or providing an extended 
market check to solicit other interested 
bidders). Only a small fraction of merger 
settlements result in any additional 
payments to shareholders. Any settlement 
will need to be approved by the court.

The company can also choose to  
amend its disclosures along the lines 
that plaintiffs demand even when the 

plaintiffs are otherwise unwilling to settle. 
This should render moot the plaintiffs’ 
request for an injunction, and ensure 
that the shareholder vote occurs on 
schedule. Plaintiffs then will either seek 
fees for causing the company to make the 
disclosures and dismiss the litigation or 
continue to press their claims on the merits 
after the deal closes (unfortunately, this 
approach is becoming more common).

If the case does not settle before the 
shareholder vote and you oppose the 
injunction, the plaintiffs will need to show, 
among other things, that they are likely  
to succeed on the merits of their claim that 
the proxy contains materially misleading 
statements or omissions. Although courts 
are often reluctant to grant injunctions 
and enjoin shareholder consideration 
of the deal, the risk of an injunction 
is real and plaintiffs are increasingly 
pushing for an injunction hearing. <

tips to Minimize litigation Risk

Although you may not be able to avoid 
litigation entirely, a sound process will 
allow you to anticipate and deflect 
many common merger challenges:

■ Hire qualified (and unconflicted) advisors 
to steer the process and lead the 
negotiations with potential buyers.   

■ If potential conflicts exist, establish 
a committee of disinterested 
directors and task them with active 
oversight of the process. 

■ When it makes sense, solicit a wide array 
of financial and strategic buyers and share 
information with them on equal terms. 

■ Keep bidding competitive, and instruct 
management not to discuss the  
terms of their future employment  
or compensation with potential buyers 
until after the price terms are in place. 

■ Negotiate hard over the price and deal 
terms, which should be sufficiently 
flexible to permit the board to consider 
a superior offer if it emerges. 

■ Make robust disclosures in the proxy 
statement and involve litigation counsel 
to review the disclosures in advance.


