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recent Decisions in Saad, Metcalfe, and 
Condor: 

chapter 15 re-Energized

miTChel AppelbAum, GeorGe W. ShuSTer, Jr., AND melANie J. DriTz

In this article, the authors discuss the saad, Metcalfe, and condor 
decisions which stand for the propositions that Chapter 15 may not 

be as difficult to enter as might have been perceived immediately 
following the Bear stearns and Basis yield alpha fund decisions 
and that, once in Chapter 15, a foreign debtor and third parties 

may be able to obtain substantial protection under the U.S.  
bankruptcy system.

In the wake of the 2008 decisions from the southern District of new 
york bankruptcy court in Bear Stearns and Basis Yield Alpha Fund, 
which limited the ability of an offshore fund to have its foreign liq-

uidation recognized under chapter 15 of the u.s. Bankruptcy code, the 
scope and utility of chapter 15 was unclear. However, decisions from the 
first quarter of 2010 in the Saad, Metcalfe, and Condor cases indicate that 
the barriers for entry into chapter 15 are surmountable, and that chapter 
15 protection remains significant. Decided in the context of a recent in-
crease in the number of chapter 15 filings, these decisions may themselves 
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encourage greater use of chapter 15 in new york (the more traditional 
venue for recognition of foreign insolvency proceedings), Delaware, and 
elsewhere.

tHe oRigins and substance oF cHapteR 15

 Enacted as part of the Bankruptcy abuse Prevention and consumer 
Protection act (“BaPcPa”) in 2005, chapter 15 was added to the u.s. 
Bankruptcy code to encourage cooperation between the united states and 
foreign countries with respect to cross border insolvency cases.  chapter 15 
is substantially identical to a Model law proposed by the united nations 
commission on International trade law (“uncItral”) to address the 
same subject.  chapter 15 replaced former u.s. Bankruptcy code section 
304 and provides a more comprehensive scheme for how u.s. bankruptcy 
courts will address cross border cases.  In basic terms, chapter 15 has three 
components: (1) the recognition of a foreign insolvency proceeding by the 
u.s. bankruptcy court; (2) the grant of relief by the u.s. bankruptcy court 
with respect to u.s. assets and creditors, in support of the foreign insolvency 
proceeding; and (3) the cooperation of the u.s. bankruptcy court and the 
foreign court overseeing the foreign proceeding to administer the debtor’s 
insolvency consistently across national boundaries.

Bear StearnS and BaSiS Yield alpha fund: cHapteR 15 
limited

 reported decisions in chapter 15 cases were not common in the first 
years following the statute’s enactment.  the few decisions focused on the 
determination of whether a foreign proceeding would be recognized by a 
u.s. bankruptcy court — that is, whether the foreign proceeding met the 
standards for the subsequent grant of relief by the u.s. bankruptcy court in 
support of the foreign proceeding.  In particular, in two widely noted 2008 
decisions from the southern District of new york bankruptcy court, the 
court declined to recognize the foreign insolvency proceedings of offshore 
hedge funds undergoing liquidations in the cayman Islands.
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 In Bear Stearns,1 the southern District of new york bankruptcy court 
addressed chapter 15 petitions filed to recognize the cayman Islands 
liquidation proceedings for two offshore hedge funds managed by Bear  
stearns.  although no party objected to recognition, and despite a pre-
sumption favoring recognition, the bankruptcy court performed its own 
analysis of whether the funds’ assets and operations in the cayman Islands 
were sufficient to support recognition of the cayman proceeding either as 
a foreign main proceeding (if the funds had their center of main interests 
(“coMI”) in the cayman Islands) or as a foreign nonmain proceeding (if 
the funds satisfied the lesser standard of having an establishment in cay-
man).  the bankruptcy court ruled — and the district court affirmed on ap-
peal — that recognition should be denied on the facts of this case, because 
the funds had only a nominal presence in the cayman Islands and had 
most of their assets and operations in the u.s.  as such, the courts essen-
tially required that any bankruptcy case for a fund primarily located in the 
u.s. must be filed under chapter 7 or chapter 11 of the u.s. Bankruptcy 
code, and that the more streamlined process for obtaining relief under 
chapter 15 was not available.  During the same time period, the southern 
District of new york bankruptcy court in Basis Yield Alpha Fund2 denied, 
for similar reasons, another chapter 15 petition for recognition of a cay-
man liquidation proceeding for an offshore hedge fund.

Recent decisions in Saad, Metcalfe, and condor: 
cHapteR 15 Re-eneRgized

 as the five year anniversary of chapter 15’s enactment nears, and as 
global economic conditions remain challenging, there has been an increase 
of chapter 15 cases in the southern District of new york and Delaware.3  
also, a number of new reported decisions have made significant additions 
to chapter 15 jurisprudence. specifically, three decisions in the first quar-
ter of 2010 may signal a change in the use of chapter 15 moving ahead. 
first, a recent decision in Saad4 appears to have reopened the door for 
cayman funds to use chapter 15 — at least in the Delaware bankruptcy 
court. second, recent decisions from the southern District of new york 
bankruptcy court in Metcalfe5 and from the fifth circuit court of appeals 



prATT’S JourNAl oF bANkrupTCy lAW

270

in Condor reaffirm that chapter 15 can bring meaningful additional relief 
to a cross border insolvency.
 In Saad, the bankruptcy court considered yet another chapter 15 peti-
tion for recognition of a foreign main proceeding of a cayman fund. But 
in this case, the bankruptcy court found that the fund’s center of main 
interests was in cayman, and that the foreign insolvency proceeding in 
cayman would be recognized as a foreign main proceeding — opening 
the door for the grant of chapter 15 relief as to u.s. assets and creditors 
of the fund.  By contrast to the Bear Stearns and Basis Yield Alpha Fund 
decisions in new york, the Delaware bankruptcy court in Saad found that 
the fund’s management and administration activities were not being con-
ducted anywhere other than cayman, and that the estimated value of the 
fund’s investments in the cayman Islands exceeded the estimated value of 
its investments anywhere else in the world (although substantial invest-
ments were made in the u.s.).  while these facts distinguish Saad from 
the new york decisions, the Saad decision may also signal a more flexible 
standard for chapter 15 recognition in Delaware.
 In Metcalfe, the southern District of new york bankruptcy court was 
presented with a chapter 15 petition for recognition of a canadian insol-
vency proceeding under the canadian companies’ creditors arrangement 
act.  while the recognition of the foreign proceeding as a foreign main 
proceeding in this case was straightforward — the debtor was a canadian 
company with primary operations in canada — the potential relief that the 
foreign debtor sought upon recognition was remarkable.  the canadian 
Monitor representing the foreign debtor in the chapter 15 case requested 
that the u.s. bankruptcy court enter an order enforcing in the u.s. pro-
visions of a canadian court order containing broad third party releases.  
those releases provided the released parties, which included any par-
ticipant in the can$32 billion canadian asset-backed commercial paper 
(“aBcP”) market, with protection “from liability and actions on account 
of any and all past, present and future claims…in any way related to the 
third-party aBcP market in canada.”6  the propriety of the releases was 
strenuously disputed in the canadian proceedings, but ultimately the ca-
nadian court approved them on the basis that they were “reasonably con-
nected to the proposed restructuring,” which was the largest restructuring 
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in canadian history and which was ultimately approved by a nearly unani-
mous vote of the creditors.
 the Monitor urged the u.s. bankruptcy court to accept the findings 
of the canadian courts and to enforce the releases on the grounds that the 
releases would “pass muster under the rigorous standards for release and 
injunction provisions established by the second circuit.”7  But the u.s. 
court did not rest its decision on whether the releases would have been 
approved in a u.s.-centered bankruptcy, under what is likely a more strin-
gent standard for such releases than that applied by the canadian court. 
Instead, the u.s. bankruptcy court found that “principles of enforcement 
of foreign judgments and comity in chapter 15 cases strongly counsel ap-
proval of enforcement in the united states of the third-party non-debtor 
release and injunction provisions included in the canadian orders, even 
if those provisions could not be entered in a plenary chapter 11 case.”8 

Because the u.s. bankruptcy court was convinced that the judicial process 
leading up to the canadian order was fair, the releases were enforceable in 
the u.s. under chapter 15, notwithstanding that the substantive law for re-
leases in the u.s. under chapter 11 might have produced a different result.
 In Condor, the fifth circuit court of appeals reversed the rulings of 
the southern District of Mississippi bankruptcy court and district court on 
the issue of whether a chapter 15 proceeding may be used to pursue for-
eign law avoidance actions against defendants and assets in the u.s.  the 
fifth circuit allowed the Joint official liquidators of condor Insurance, a 
nevis (lesser antilles) company, to pursue nevis law fraudulent transfer 
actions to recover $313 million in transfers made by the foreign debtor.  
the liquidators alleged that condor Insurance had made the transfers to 
an affiliate in the u.s. for the purpose of placing the transferred assets out 
of the reach of the nevis entity’s creditors.  there were two hurdles to 
the u.s. court permitting the use of chapter 15 for the prosecution of the 
fraudulent transfer action.  first, chapter 15 expressly excludes from its 
scope of relief the prosecution of fraudulent transfer actions under sec-
tions 544 and 548 of the u.s. Bankruptcy code.  second, condor Insur-
ance, as a foreign insurance company, was not an eligible debtor in the 
u.s. under chapter 7 or chapter 11, and, accordingly, could not have pur-
sued fraudulent transfer actions under those chapters.  However, the fifth 
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circuit overcame both hurdles, ruling that condor Insurance was an eligi-
ble debtor under chapter 15, even if it could not be a debtor under chapter 
7 or chapter 11, and that pursuit of the foreign fraudulent transfer action 
was appropriate under chapter 15, because it was not a u.s.-law action 
expressly excluded under chapter 15.  In sum, the fifth circuit allowed 
the foreign liquidators to use chapter 15 to pursue a foreign cause of ac-
tion in the u.s. bankruptcy court, even where the equivalent u.s. cause of 
action could not have been pursued under chapter 7, 11, or 15.

tHe bottom line

 the Saad, Metcalfe, and Condor decisions stand for the propositions 
that chapter 15 may not be as difficult to enter as might have been per-
ceived immediately following Bear Stearns and Basis Yield Alpha Fund 
and that, once in chapter 15, a foreign debtor and third parties may be able 
to obtain substantial protection under the u.s. bankruptcy system.  a mes-
sage from the u.s. bankruptcy court in the 2008 decisions was that debtors 
with significant ties to the u.s. must file plenary u.s. bankruptcies under 
chapter 7 or chapter 11, and therefore must follow the substantive bank-
ruptcy laws of the u.s.  By contrast, a message from these early 2010 deci-
sions may be that debtors can use chapter 15 to enforce in the u.s. certain 
protections under foreign law that may not be available through chapter 
7 or chapter 11 filings.  More generally, these 2010 decisions evidence an 
invigorated flexibility in entering, and obtaining relief under, chapter 15.

notes
1 In re Bear Stearns High-Grade Structured Credit Strategies Master Fund, 
Ltd., 374 B.r. 122 (Bankr. s.D.n.y. 2007); aff’d, 389 B.r. 325 (s.D.n.y. 
2008).
2 In re Basis Yield Alpha Fund (Master), 381 B.r. 37 (Bankr. s.D.n.y. 2008).
3 In 2008, there were 17 cases filed under chapter 15 in the southern District 
of new york and 14 in Delaware; in 2009, those numbers increased to 36 and 
25, respectively, through september 30. See u.s. courts statistical reports, 
Bankruptcy statistics, calendar year by chapter, available at http://www.
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uscourts.gov/bnkrpctystats/statistics.htm#june. 
4 In re Saad Invs. Fin. Co. (No. 5) Ltd., third revised order recognizing 
foreign Proceeding, no. 09-13985 (Bankr. D. Del. feb. 3, 2010).
5 In re Metcalfe & Mansfield Alternative Invs., et al., 421 B.r. 685 (Bankr. 
s.D.n.y. 2010).
6 421 B.r. at 692.
7 Id. at 694.
8 Id. at 696 (emphasis added).


